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STATEMENT OF FACTS

The farm purchased by the Plaintiff/Appellant, Mr.
Jensen, was among some of the original farms settled in Davis
County. They were originally settled in the eighteen hun-
dreds by the early Morman pioneers.

The first priority was to dig a canal from the Weber
River to their farms in order to supply irrigation water to
their farms. These were all dug with hand labor and horses.
The land on Plaintiff’s farm and upland farms were all dry
polluted with salt or alkali.

One of the first priorities was to dig leaching drains to
remove the salts from the soil. This practice of leaching
salts is two to four thousand years old in Israel and the
Middle East.

When the Davis/Weber canal was established to irrigate
the upland farms, they had to install leaching drains to re-
move the salt and alkali from their farms. This was necessary
to make their farms productive and economically successful.
Since that time, the farms have been broken up into 5 and 10
acre parcels through estates. All of the people that own the
uplands farms have of necessity searched for employment off
from the farms in order to survive. The farms would not sup-
port their families.

During the 1940’s and 1950’s the bureau of Reclamation
promoted the Weber Basin project by having farmers support
the Willard Bay Reservoir, Layton Canal and other Dams on the



Weber river. The Bureau of Reclamation started planning and
construction of Willard Bay, canals, and drains for leaching
purposes.

During the 1940’s, Weber Basin Water Conservancy
District was established to provide conservation and devel-
opment of water resources and leaching drainage in June
1950. After completion of the project, farmers were issued a
10 year development period by the U.S. Government to level,
drain, irrigate and provide productive farms by reclaiming
their farms to meet the demands of the modern economy.

Properties within the district, were approved for recla-
mation, and repayments to the United States Bureau of
Reclamation have been paid by farmers for the project.
Plaintiff’s yearly assessment is almost $6000 for water. The
water from the Bureau of Reclamation through the Weber
Basin Conservancy District is the main source of water for our
farms.

Plaintiff/Appellant sold his Davis/Weber Canal stock
when he purchased the Layton Canal stock. The water sold is
probably being used in the Park City area now.

Water from the Bureau of Reclamation through the
Layton Canal is the main source of water in Plaintiff’s area.
Water was delivered in 1983 with a ten (10) year develop-
ment period. Prior to 1983, Plaintiff used Davis and Weber
Canal water. The 10 year development period by the Bureau
of Reclamation was to install drains, level land, develop irri-
gation systems, leach the salts or alkali from the soils, etc.



This was all approved by the Bureau of Reclamation and the
State of Utah.

The subject property was specifically identified in the
Bureau of Reclamation plan used to justify the Willard Bay
Project. At the project initiation it was established that
other governmental involvement would not be permitted to
alter the project.

The United States Soil Conservation Sevice, Utah State,
Utah State University extension service all recommended
that Plaintiff place 1200 tons of gypsum on his property. The
State of Utah, Agriculture Department, loaned Plaintiff the
money to buy the 1200 tons of gypsum. One of the require-
ments was to insure adequate drainage as specified in Davis
County’s contract design.

Dr. Robbins, United States Soil Research Agency; Dr.
Terry Tindall, soil scientist, Utah State University; Dr.
Christenson, soil scientist, State of Utah Agriculture
Department, all recommended the spreading of gypsum as
long as Plaintiff had drains designed in the Davis County con-
tract drawings. If the drains are not installed, it would be
useless to spread the gypsum.

It is a well known fact that 93 million people are being
added to this world each year. The World Wide Organizations
project that by the year 2011, the world will consume all of
the food that farmers can produce. Forty years ago the U. S.
Government was trying to get property owners to improve
their farm lands to meet the food requirements in the year



2000. With the present starvation in the world, it appears
their assumptions were correct.

STATEMENT OF ISSUES

ISSUE #1. Violation of Constitutional Rights. Article V
of the United States Constitution states: ... nor shall be
deprived of life, liberty or property without due process of
law, nor shall private property be taken for public use with-
out just compensation. The Federal Register Vol. 53, nr. 53,
Mar. 18, 1988, Presidential Documents reaffirms the just
compensation clause of the Fifth Amendment. Property
owners have prevailed when Federal Government has tried to
dictate private property use. (Florida Rock Industries Inc.
vs. United States, #26682L, in United States Claims Court re-
manded Court of Appeals for Federal Circuit, Oct. 2, 1982.
$1,029,000 plus interest and attorneys fees was awarded for
98 acres that were taken by the government. (Add. # 17)

The U. S. Claims Court awarded Loveladies Harbor Inc. a
takings judgement and awarded just compensation as man-
dated by the fifth amendment. The Court awarded the
Plaintiff $2, 668,000 plus interest, attorney’s fees and costs.
(Add. #17)

Violation of the Utah State Constitution, Aritcle 1,
Section 22, Private property for public use: Private prop-
erty shall not be taken or damaged for public use without just



compensation. The Army is also violating Utah State’s rights
in accordance with the U. S. Constitution.

ISSUE #2. Violation of Legal Process.
Plaintiff/Appellant's attorney filed suit against the county
while at the same time he was engaged in Public Defender
work for the county and was receiving compensation for such
legal work. (Conflict of Interest) The Plaintiff/Appellant was
not informed of this Conflict of Interest as required by ABA
Ethics Rule 1.7, Model Rules of Professional Conduct, 1992.

ISSUE #3. Violation of United States Constitution,
Article 10.

The powers not delegated to the United States by the
Constitution nor prohibited by it to the States, are reserved
to the States respectively, or to the people.

The Constitution never delegated to the United States
Army the power to dictate the use of farmers, private
property. Our forfathers were specific in the Constitution
about the rights of private property owners and the functions
of the Military.

ISSUE #4. The Second District Court of Utah permitted
Davis County to violate a contract that is legal and should be
completed as agreed upon. The County’s defense of
“impossibility to perform” is based on lies, deceit, and

misinformation.



The Second District Court of Utah confirmed that a
breach of contract had taken place, and the
Plaintiff/Appellant was damaged. The Court, however, failed
to assess impact, to properly access damages, award
attorney fees, loss of property value and income.

ISSUE #5. The Second District Court of Utah totally ig-
nored President Reagan’s Executive Order, 12630 and
President Carter’s Executive Order, 11990. The Court also ig-
nored Vice President Quayle’s Council on Competitiveness in
support of President Bush’s support for policies and pro-
posed legislation concerning the protection of property
rights. (Add.#4 & #5)

Property rights must be protected to preserve our
freedoms from the military and Federal agencies for the citi-
zens of the United States. These issues are considered criti-
cal to the future generations in providing for democracy and
an abundant supply of food, shelter, and clothing.

ISSUE #6. Evidence in the form of personal observation
of the farm was denied by the District Court Judge who re-
fused to visit the actual property site, so that erroneous
testimony and false information could be corrected. This
demonstrated a lack of Judicial dilligence. (Tr. 88)

ISSUE #7. The Second District Court of Utah failed to
take judicial notice of fact that it is common knowledge in
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Utah that much of the valley land was practically worthless
for agriculture without drainage. (Article Il, Rule 201,
Judicial notice of adjudicative facts). Agriculture is specifi-
cally mentioned on page 480 of Utah Court Rules Annotated,
Cottrell v. Millard County Drainage Dist., 58 Utah 375, 199 P.
166,(1921).

JURISDICTION

The Utah Appelate Court has jurisdiction for review of
all Utah District Court decisions.

SUMMARY OF ARGUMENT

Plaintiff/Appellant's civil rights were violated because
his counsel did not represent him effectively. His counsel had
a conflict of interest by also being paid by the County for
whom the Plaintiff/Appellant’s law suit was filed against.

On the second day of the trial, Plaintiff/Appellant asked
the Judge to take a 30 minute visit to the property in order
to correct the false statements that had been made. But the
Judge refused, and it appeared to the Plaintiff/Appellant that
the Judge, and the attorneys for both sides had already de-
cided what the verdict would be.
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The Army Corps of Engineer's violates the constitution
by being involved in farmers private property. The County is
using the Army as an excuse to change the policy of past
County Commissioners. If the Wetlands Regulations were
constitutional, Plaintiff/Appellant's property would still not
qualify for the wetlands program for the following reasons:

a. lrrigation of uplands causing wetland are not in-
cluded in the Army's permit process.

b. Land that has been farmed prior to 1985 is not
included. Subject land has been farmed for years before
1985. |

c. Farms that were included in a program funded by
Congress are not included. Congress passed the Bureau of
Reclamation project over 40 years ago. This included the
Plaintiff/Appellant’s farm and that of his neighbors.

d. The water to be dumped on the
Plaintiff/Appellant's property is non-point source water
which is polluted water from storm runoff. The water does
not flow into navigable water, but is distributed by an irriga-
tion ditch over several acres of weeds.

The U.S. Supreme Court has ruled that the Army's
wetland program must comply with the Constitution's Fifth
Amendment. The Supreme Court considered it was a taking
unless private property owners were duly compensated.

A contract is binding, and because the County is
inefficient or changes its mind is no reason to breach a con-
tract. Residential properties are transferred by contract,
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money is borrowed by contract, buildings are constructed by
contract, and all types of assets are transferred by contract.
These contracts are enforced by the law. Subject contract
must also be enforced.

No laws, Federal or State, were referenced by Defendant
(Davis County). In the Court's Findings of Fact, and Conclusion
of Law and Order, and Memorandum of Decision, no laws are
referenced. How can anyone refute an interpretation of the
law, if no law is identified. The Court's decision was based on
opinions and hearsay evidence that should not have been
permitted. When the Army's Corp of Engineering representa-

tive refused to testify, all letters, documents, etc that were

based on hearsay should have been disallowed by the Court.

Professor Hanks, Professor James, Terry Tindall Phd, and
Dr. Robins, all used different paramenters than Professor
Willardson. They never would agree with his testimony. For
example, Dr. Robins is considered one of the two top soils and
drainage experts in the world. After reviewing the contract
drainage design drawings, he stated it was a good design; but
don't settle for anything less. Your field drains should be
over six feet deep with the water dumping down into the top
of the water in the drain." He commented that the large vol-
umn of water that flowed into the storm drain was consider-
able.

The County, and allegedly the Army, totally disregarded
President Regan's and President Carter's executive order
#12630 and #11770. President Regan's Executive Order on
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Governmental Actions and Interference With Constitutionally
Protected Property Rights was written to stop the Army
from taking private property for public use without just
compensation. If the Army wanted Plaintiff/Appellant's

property for public use by considering it wetlands, the Army

should purchase the land.

President Carter's Executive Order was for Federal lands
only. President Carter was addressing the responsibility of
acquiring, managing, and disposing of federal lands and facili-
ties. (Add. # 4 & #5)

The violation of the Utah Constitution that protects
property rights for its citizens also took place. President
Brigham Young was also dedicated to developing farms,
constructing homes, and promoting an environment for pro-
tecting families and their property. (Art. 1 Sec. 22, Utah
State Constitution)

Since the present County Officials have taken over re-
sponsibility for County services to county property, we have
more weeds, insects, mosquitoes, rats, etc that are a hazard
to our farms and health. Farmers do not like to use herbi-
cides and insecticides, as they are a hazard to health if not
very carefully handled. Wetlands, multiply the problem for
the farmers several times over.

The Federal Government solicited farmers to support
the project and reclaim the land to return it to productive
farms. Plaintiff/Appellant purchased the land at their rec-
ommendation in order to return it to GOD for production of



food for our grandkids and earn a few browny points for when
he goes through the Pearly Gates.

ARGUMENTS

VIOLATION OF CONSTITUTIONAL RIGHTS, UNITED STATES,
ARTICLE V; AND UTAH CONSTITUTION, ARTICLE 1.

Point #1.

Article 5 of the U.S. Constitution has been upheld by the
Supreme Court, Claims Court, Court of Appeals and lower
Courts. It is one of the few things in this world that has been
the guiding light to keep our free enterprise system
functioning with some degree of honesty. The free enterprise
system and protection of private property rights are why our
nation has been the greatest nation in the world.

14



Point #2.

Presidents Reagon, Carter and Bush have upheld the
Article V, Fifth Amendment, takings law in their actions.
President Reagan directed his employees to follow his 12630
Executive Order requiring them to cease and desist from
taking the use of private property without due compensation
for the property owners. (Add. # 4). President Carter
restricted his Executive Order to Federally owned property.
Private property was not included in his 11990 Executive
Order. (Add. # 5)).

Point #3. President Bush discontinued the use of the Army’s
proposed use of the Federal Manual for Delineating Wetlands
written by the Army and dated August 14, 1991. This manual
was submitted three times and turned down as a result of
30,000 letters of complaint mainly by farmers. The original
Army publication only received 100 to 300 comments
depending on the year submitted for public comment.
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Point #4.

Congress passed a law requiring the National Academy
of Science to write a new manual. The Army’s manuals never
took into consideration the differences between southeast
states with several inches of rainfall in one day compared to
the Rocky Mountain states that are desert with little rain and,
in addition, have an alkali soil problem. (Add. #16)

Point #5

During the summer months, the subject farm area may
receive four to five inches of rainfall in an average summer
season. Florida receives that much rain in one day. For these
reasons Utah farmers have been handicapped due to the lack
of rain and lack of alkali leaching abilities. Farmers have paid
for the canals and reservoirs in order to properly irrigate
their farms. If farmers are denied the proper use of their
drainage, leaching, and irrigation techniques, their private
property is being confiscated by the taking of their proper-
ties use without just compensation. (Add. # 21)

VIOLATION OF LEGAL PROCESS

Point #1.

Plaintiff/Appellant was denied effective assistance or
counsel by his attorney. His attorney wrote false statements
which were then signed by the Court Judge, Jon Memmott's
Memorandum of Decision. Plaintiff/Appellant's attorney was



also on the payroll of the Defendant, County, at the time of
the ajudication. The attorney's statements benefitted the
Defendant, Davis County and not his client, the
Plaintiff/Appellant. (ABA Model Rules, 1.7, 1992.)

The following response is made in reference to the
Memorandum Decision signed by Second District Court Judge,

Jon Memmott. Comments are made in reference to pages in
the Court document.
Page #1

After telephone calls and a visit to his office,
Plaintiff/ Appellant's attorney was not available to discuss
the results of the trial. The trial had been over almost two
months without advice from my attorney. He sent a letter,
but would not discuss the trial.

Page #2, #3

The Plaintiff/Appellant should be allowed all legal
fees due to the County breaching the contract. The
Plaintiff/Appellant complied with all legal responsibilities
therefore the County should pay legal fees, damages, etc.

Page #4. (Findings of Fact)

(1) The flood control channel varied from 8 to 11
feet not the 11 feet the Court ruled on. The
Plaintiff/Appellant insisted that the drain go under the North
Davis sewer trunk line that has been leaking for decades.

(2) The Wetlands Act has been foreseeable since
the 1970's. Section 404 has been applicable to Utah since
1977. If Mr. Sid Smith, Public Works Director, did not know

17



18

about Wetlands it was due to lack of performance in his
position. Mr. Smith has never submitted a completed 404
permit applicaion. Due to private property owners
challenging the Constitutional right of the Army taking use of
private property for the Army's use makes the County's
excuse void. The hearsay evidence the County used in the
trial did not officially turn down the contract, engineered
drain. All the letter stated was that there was a less
damaging alternative.

(3) Mr. Oliver Graw's testimony could be potential
wetlands from an aerial photograph showed a picture of
Plaintiff/Appellant's plowing experiment. The comment that
the wetlands issue was unforseeable further justifies the
dishonesty of the trial. It was never proved that the
property was a natural wetlands or it was legal to violate the
contract for that excuse.

(4) The prior experience with field drains was true due
to the 10 field drains maintained in the field. The drains were
a result of several soil scientists and engineers over the past
35 years.

(5) True

(6) a. The backhoe sat idle all summer, plus
experienced neighbors volunteered to operate the
equipment. With their $17 million budget, the County could
have rented a backhoe so the trench could be dug. As usual,
public works in this county takes longer than necessary. Six
years and no drain that should have been completed in one



year. Again, the defense of "impossibility" is invalid as
stated by the Judge and throughout this Appeal Brief.

(6) b. Plaintiff/Appellant also had several meetings with
the Army and State of Utah Environmentalists, and they all
agreed that the storm water would benefit the Nature
Conservancy Districts property if the drain was dug as
designed. Their letters should have been heresay due to the
fact the County never completed the 404 permit and
Plaintiff/Appellant was not allowed the privilege of cross
examining the writers of the letters. The 23 June 1989 letter
states that the 2 to 3 feet depth was a less damaging
alternative. This destroys the productive capability of
Plaintiff/Appellant's farm and does not meet the
requirements of the wetlands data on private property.
Plaintiff/Appellant asks, "less damaging to whom"?

(6) iii. The October 6, 1989 letter reaffirms the 404
application was not complete and uses the words less
damaging alternative. It also states that they {County} would
haul the excess material away. They could also do this for the
8 to 11 foot deep drain. This never did establish that the 8 to
11 foot deep channel was not acceptable. No completed 404
permit was ever submitted to be turned down. The farmers
on the west side of the drain had installed a fifteen inch pipe
from the Bluff Road to Gentile to carry the water from the
upland drains. The 6 foot drain on Plaintiff/Appellant's side
was for leaching purposes. The 200 to 300 second feet is new

19



water that the drain will be constructed to transport from the
Cities and subdivisions.

(6) iv. The Army's hearsay letter refers to a new
executive order that will be issued in the near future. The
President will not issue an executive order. President
Carter's executive order never intended to take the use of
private property. It was for the use of Federal Agencies for
their federal properties. When Congress passed the 1977
Clean Water Act, they were very specific in the States
assuming the responsibility for the management of wetlands
- - not the Army. Plaintiff/Appellant does not consider his
property as waters of the United States. Also, the new drain
would not impair the flow of water into the Great Salt Lake
(Property of Utah). The drain would put the new water closer
to the lake. The present water never flowed directly into the
Great Salt Lake.

(6) iv. 3. The Corp of Engineers statement, " The Corps
thinks that it is a laudable and prudent use of the storm drain
water flowing into the Nature Conservancy District property
for the improvement of their property and purification of the
water."

(6) iv. 4. Again, the Army violates the Constitution and
Congressional laws by including Utah Lake, Great Salt Lake,
Mud Flats, sand flats, etc. The Attorney General for the State
of Utah settled the ownership of Utah Lake thru several years
of litigation. The Courts decided that Utah Lake and the Great
Salt Lake were waters of Utah.

20
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(6) iv. 5. The Army Corp is correct in stating it has taken
no inforcement action or permit issuance or denial with
Plaintiff/ Appellant,Mr. Jensen, or the Defendant, Davis County.
Mr. Brooks Carter, Army representative, has been helpful in
furnishing information to use when Plaintiff/Appellant made
calls to Washington D.C. or when trips were taken to see
Congressmen and National Academy of Science in Washington
D.C.

(6) iv. 6. President Reagan's Executive Order 12630 on
the taking of private property for government use stating
that it is still unconstitutional. Congress has supported
Executive Order 12630 by submitting several bills supporting
the Constitution. The Army Corps office in Washington stated
that the regulation was unfair due to the fact that Utah is a
desert State with alkali problems and Florida is a State with
acid and water problems.

(6)iv. 7. The 404 section is only a small part of the 1977
Clean Water Act. It is involved with non point sources,
pollution, State water rights, etc. Since these letters were
written, there has been hundreds of court cases that the
governments have paid millions of dollars in settiements for
violating the U.S. Constitution.

The drains Plaintiff/Appellant has on his
property have been maintained for 30 years; therefore, he
has not violated any laws on his farm.

(6) iv. 8. Plaintiff/Appellant is still of the opinion that
the County should live by the law and complete the



construction according to the contract which was prepared by
a professional Engineering firm. It should have been
completed in 1988. This is 1993 and the project is still not
completed.

(7) The Court is guilty of allowing the false statements,
and total disregard of private property owners and using the
legal system to promote dishonesty and ineficiency. In six
years, the County has not met its obligation. Syracuse City
still intends to complete their drain. The County bonded for
$13 million to accomplish storm drain projects. Syracuse,
West Point and Clinton, have proceeded on their own to
correct their storm water problems. The primary factor for
not proceeding is personnel interests and inefficiency in our
County government. Each issue was not a legal excuse for not
completing the project for six years.

(8) The County has been aware of the Syracuse block
grant for two years. Again, they {County} are spending tax
payers dollars to Ekitone when the original engineers
provided a design that effectively used the storm water.

(9) True. After three and one half years, the County is
now going to do its paper work?

(10) After visiting with Mr. Willardson twice at Utah
State University, Plaintiff/Appellant decided he had better
things to do than visit with him. Mr. Willardson's visit to
Plaintiff/Appellant's farm to evaluate it was a joke.
Professor Miller was very knowledgable about the farm for
two reasons: He was raised on a farm in Corrinne with the

22
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same problems that Plaintiff/Appellant has corrected.
Professor Miller is presently on the study of the soil and salt
problems of the Colorado River. Mexico's water problems of
the Colorado River recieve more support than United States
farmers receive.

(8) a. Plaintiff/Appellant's farm does not have a
significant water problem. It has a salt problem.
Plaintiff/Appellant has always been able to drive his truck or
plow with a tractor on his farm. Before the farm was leveled,
it had natural drains that were dry all summer unless
irrigation water was added. The leaching drains increased
crop production by reducing the salt in the soil. The hard pan
is not a major problem as was explained to Judge Memmott.
There has been no data presented to back it up as a
significant problem.

(9) b. Presently, there is an extensive field drain
system that produces over one hundred bushels to the acre in
most of the farm. Ripping the hard pan would be a nice thing
to do but it is not critical with drains. Hard pan only covers
less than 20% of the farm.

(10) c. Ten percent damage to the crop is a joke. One
third of the north field is in weeds due to the County not
allowing for cleaning of the drain.

(10) d. Once again, Mr. Willardson told a lie. He was not
aware of the 200 to 300 second feet of storm water was
coming down the west side of the property. There is two
interceptor drains on the north east side. The one leaching



drain has been there for 30 years. Mr. Willardson never core
drilled the property so how would he know what was under the
six foot of soil. | have dug several miles of drains in the field
six foot deep so | know what is under there. It is not as Mr.
Willardson described.

(10) e. Judge Memmott would have a hard time
convincing all of the experts that the Plaintiff/Appellant has
consulted with exception of Mr. Willardson. These experts
never would agree that a five or six foot deep storm drain
channel would be less damaging. Plus, from past performance,
Mr Sid Smith would not clean the drain and it would silt in and
only be two or three feet deep.

(10) f. These damages are ridiculous and don't deserve
comment.

Conclusions of Law
Statements (1), (2), and (3). If Mr. Smith had been working for
a private company or other government agencies, he would

have been fired. The Law was passed in 1977 and he should
have known the hazards of the law. Plaintiff/Appellant agrees
that it is not a natural wetland; but if it were a wetland, it
would be a man made one. The County never did follow the
requirements of the law. The Engineers that designed the
drain were very knowledgeable and wouldn't design a drain
that was impracticable or impossible. They received
excellent compensation for the drain design and drawing. The
feature on the end of the drain should have been adequate for
mitigation pruposes if it had been required.
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The 404 permit should not have been an unforseen event.
The first clean water act applicable to Utah was in 1972 the
referred to section 404. Several guide lines have been issued
during the past 20 years. The major change was in 1977. Once
again what are the taxpayers paying the Public Works
Director for, or the County Commissioners ? True, the
defendants did not clean or maintain the drain or control the
weeds, insects, or rats. The defendants expert was paid well
and recommended their desires without full knowledge of the
storm drain. The Plaintiff/Appellant's experts all verified
that the original design was a good design; "but don't settle
for anything less in depth with the 200 to 300 second feet of
water coming down."

True. The defendant did not meet the defense of
impossibility requirements. Plaintiff/Appellant is not
interested in the Court's five or six foot drain because it
would destroy the ability to grow crops on his property.
Plaintiff/Appellant is interested in the Court living up to the
Constitution and an honest settlement.

The false statments in the Findings Of Fact and,

Conclusions of Law and Order are as follows:

a. The document was signed by the Judge on 20
January 1993. The trial date was on the 28th and 29th days of
October 1992. Although the document was prepared by the
Plaintiff/Appellant's attorney, it was never discussed with
the Plaintiff/Appellant.



b. Ref. para.1A of Findings . . .. The statement that
the flood control channel was to be 11 feet deep is no<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>