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IN THE UTAH COURT OF APPEALS

)
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)
)
BRIEF OF APPELLANT

Appeal from a judgment of:

1. Guilty and Mentally Ii! of Manslaughter, U.C.A., §76-5-205, a second
degree felony, with dangerous weapons enhancement, U.C.A. §76-3-203;

2. Guilty and Mentally Ill of Theft of Automobile, U.C.A. §76-6-404. 2
second degree felony; and

3. Not Guilty By Reason of Insanity on a charge of aggravated burglary,
U.C.A., §76-6-203, a first degree felony,

eniered pursuant to pleas thereto, in the Third Judicial District. Salt Lake County, Statc of
Utah, the Honorable Judith S. Atherton, presiding.
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STATEMENT OF JURISDICTION
This Court has jurisdiction pursuant to U.C.A. §78-2a-3(2)(j).

STATEMENT OF THE ISSUES PRESENTED, STANDARDS OF
REVIEW AND PRESERVATION

A. Whether the judgment(s) is(are) invalid because of attorney
disloyalty/ineffective assistance of counsel.

Standard of Review. Attorney disloyalty/ineffective assistance of counsel is

raised for the first time on appeal and therefore, there is no "standard of review" per se.
However, "appellants bear the burden of proof." See, e.g. State v. Litherland, 2000 UT
76,,917, 12 P.3d 92, 98.

Preservation of Argument. Attorney disloyalty is a special type of ineffective

assistance of counsel claim and may be raised for the first time on appeal so long as
appellant is represented by different counsel than at trial. See, e.g., Litherland.

B. Whether the judgment of Not Guilty By Reason of Insanity should be set
aside for lack of any factual basis. |

Standard of Review. Whether the trial court complied with the requirements of

entering a plea is a question of law which is reviewed for correctness. See, e.g., State v.
Corwell, 2003 UT App 261, {10, 74 P.3d 1171, rev'd on other grounds, 2005 UT 28,

114 P.3d 569.

Preservation of Argument. This issue arises out of attorney disloyalty/ineffective

assistance of counsel and this Court will review an issue not properly preserved if the

appealing party can demonstrate plain error or exceptional circumstances. The party

-1-



may also assert ineffective assistance of counsel in failing to preserve the issue. State v.
Hansen, 2002 UT 114, 921, fn2, 61 P.3d 1062.

C. Whether the sentences are the product of attorney disloyalty/ineffective
assistance of counsel.

Standard of Review. Attorney disloyalty/ineffective assistance of counsel is

raised for the first time on appeal and therefore, there is no "standard of review" per se.
However, "appellants bear the burden of proof." See, e.g. Litherland.

Preservation of Argument. Attorney disloyalty is a special type of ineffective

assistance of counsel claim and may be raised for the first time on appeal so long as
appellant is represented by different counsel than at trial. See, e.g. Litherland.

D. Whether the trial court erred in setting Defendant's sentence and degree
reduction motion by failing to consider the evidence presented by Defendant
regarding the iatrogenic (treatment caused) nature of his psychosis.

Standard of Review. Review of sentencing decisions and conviction of a lesser

degree are reviewed for abuse of discretion. State v. Albiston, 2005 UT App 425.

Preservation of Argument. This issue arises out of attorney disloyalty/ineffective

assistance of counsel and this Court will review an issue not properly preserved if the
appealing party can demonstrate plain error or exceptional circumstances. The party
may also assert ineffective assistance of counsel in failing to preserve the issue. Hansen,
fn.2.

E. Whether the trial court committed reversible error by failing to continue

the sentencing hearing.



Standard of Review. Denial of a request for continuance is reviewed for abuse of

discretion. State v. Taylor, 2005 UT 40, 48, 116 P.3d 360.

Preservation of Argument. This issue arises out of attorney disloyalty/ineffective

assistance of counsel and this Court will review an issue not properly preserved if the
appealing party can demonstrate plain error or exceptional circumstances. The party
may also assert ineffective assistance of counsel in failing to preserve the issue. Hansen,
fn2.

F. Whether the trial court committed reversible error in refusing to enter
conviction for a lower degree of offense.

Standard of Review. Interpretation of the statute itself presents a question of law.

State v. Shepler, 869 P.2d 968, 969 (Utah App. 1994).

Preservation of Argument. This issue arises out of attorney disloyalty/ineffective

assistance of counsel and this Court will review an issue not properly preserved if the
appealing party can demonstrate plain error or exceptional circumstances. The party
may also assert ineffective assistance of counsel in failing to preserve the issue. Hansen,
fn2.

G. Whether the confinement regime imposed here is unconstitutional as
applied to him.

Standard of Review. The constitutionality of the confinement regime as applied

to LPG is a matter of law reviewed for correctness. State v. Willis, 2004 UT 93, 4, 100

P.3d 1218.



Preservation of Argument. This issue arises out of attorney disloyalty/ineffective

assistance of counsel and this Court will review an issue not properly preserved if the
appealing party can demonstrate plain error or exceptional circumstances. The party
may also assert ineffective assistance of counsel in failing to preserve the issue. Hansen,
fn2.

H. Whether the confinement regime imposed here is a violation of the
Americans with Disabilities Act.

Standard of Review. The interpretation of a statute presents a question of law,

which is reviewed for correctness. State v. Lopez, 2005 UT App. 496, 99.

Preservation of Argument. This issue arises out of attorney disloyalty/ineffective

assistance of counsel and this Court will review an issue not properly preserved if the
appealing party can demonstrate plain error or exceptional circumstances. The party
may also assert ineffective assistance of counsel in failing to preserve the issue. Hansen,
921.

CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, RULES, AND REGULATIONS

The text of relevant constitutional provisions, statutes and regulations is

contained in the Addendum.



STATEMENT OF THE CASE

I. Nature of the Case, Course of Proceedings and Disposition.

On December 17, 2001, Defendant/Appellant, Leonard P. Gall (LPG) was
charged with (1) Criminal Homicide, a First Degree Felony and (2) Theft, a Second
Degree Felony. R6, Add1l. LPG was initially represented by the Salt Lake Legal
Defenders, but there were a couple of representation changes, ending up with Mr. Steven
R. McCaughey entering an appearance for LPG on March 4, 2003.! R295.2 On
September 10, 2003, LPG entered pleas of (1) Guilty and Mentally Ill (GMI) to Criminal
Homicide, Manslaughter, a Second Degree Felony, with dangerous weapons
enhancement, (2) Guilty and Mentally Ill to Theft, a Second Degree Felony, and (3) Not
Guilty by Reason of Insanity (NGRI) to Aggravated Burglary, a First Degree Felony.3
R503-508, Add39-45. The court accepted the pleas and immediately thereafter
conducted a hearing to determine whether LPG was currently mentally ill, found him to
be, and committed him to the Utah State hospital for what "may be the rest of

defendant's life." R608, 509-512, Add6-38, 46-51.

! Suzanne Gustin, later entered an appearance as co-counsel for the sentencing phase.
R522.

2 The designation "R" followed by a number is to the Record as numbered by the Clerk.
The designation "Add" followed by a number is to the page number of the Addendum
for this brief. There are numerous documents in the sealed record, all of which bear
either record page "R588" (evaluations and victim impact statements), or "R589"
(sentencing submissions). Where it is not otherwise obvious which document is referred
to, the document will be identified in (parenthesis) and if the entire document is not
referred to, specific page numbers.

3 An Amended Information conforming to this was also filed the same day. R497,
Adds.



On April 23, 2004, LPG (but not his attorney) filed a motion for degree reduction,
citing new information that the homicide was probably the result of the psychiatric
drugs. R523, Add52. On April 26, 2004, LPG (but not his attorney) filed a letter
regarding the disposition of the two GMI judgments, the ultimate aim being:

if and when, but only if and when, I am found safe for a conditional release

or discharge by the hospital and authorized by the Court, that such
conditional release or discharge will be possible.4

That same day, LPG wrote then counsel, Stephen McCaughey requesting he withdraw
from representing him because he had lost confidence in him. R531, Add59.

On April 27, 2004, Mr. McCaughey filed a withdrawal of counsel.” R532,
Addo60. Nonetheless, at the May 3, 2004, Sentencing Hearing, LPG was represented by
Mr. McCaughey as if he had not been terminated and withdrawn as counsel. R 609,
Add116-124. LPG was sentenced to two consecutive terms of one to fifteen years on
the second degree GMI judgments, with either a one to five or one to six years weapons
enhancement.’ R609:7, Add122. LPG was then committed to the Utah State hospital
on the two GMI judgments. R538-9, Add125-6.

During this appeal, LPG filed an Appellate Rule 23B motion for a remand of the
case to the trial court for entry of findings of fact necessary for the court's determination

of a claim of ineffective assistance of counsel. The State opposed and filed a cross

*R525-7, Add53-55.

5 Co-counsel, Suzanne Gustin moved to withdraw the following day, April 28, 2004.
R535.

8 The Transcript states one to five years (R609:7, Add122), while the Sentence Minutes
states 1 to six years. R539, Add126.



motion to dismiss the claims of ineffective assistance of counsel with respect to the
guilty pleas. This Court denied both motions.

II. Statement of Facts

LPG, was born December 3, 1976. R6, Add1. His parents divorced when he was
six years old. R588 (Cohn 8/26/02, p3). LPG had a pretty normal childhood until age
16, when he was prescribed Paxil for anxiety. R589, Add 91. He then started
experiencing worse psychiatric symptoms leading to increasingly aggressive psychiatric
treatments, including hospitalization and being electroshocked nine times. R589, Add
91, R588(Cohn 8/26/02, pS, USH 2/13/04 Report). LPG made a number of suicide
attempts. Id. Not recognized until 2004, it is highly probably the Paxil caused LPG's
first psychotic symptoms, which because it was unrecognized, resulted in the escalating
psychiatric treatments and resultant problems. R589 (Tracy Declaration), Add91. In
spite of all this, LPG graduated from college, receiving a bachelor's degree in film
studies. R589 (Tracy Declaration), Add 91, R588(Cohn 8/26/02, p5, USH 2/13/04
Report).

LPG was reported to be on and off his psychiatric medications over the years and
the medications were changed from time to time. /d. Starting in early 2001, LPG
reportedly began getting worse, which was attributed to him stopping his medication.
R588(Cohn 8/26/02, p. 6). At that time, he was living with his mother, Susan Gall.
R588(Cohn 8/26/02, p. 6). However, in September of 2001, Ms. Gall refused to let
LPG continue living with her unless he took all his medication as prescribed and he
moved in with a friend in Orem in late September of 2001. R588 (Cohn 8/26/02, p6).

-



Mrs. Gall continued to be very concerned and expressed this concern to mental health
providers. Id. The mental health providers determined that LPG was not an imminent
danger to self or others and was therefore not subject to involuntary commitment. Id.

LPG stayed with his mother, Mrs. Gall, for five days over Thanksgiving, 2001,
and on December 3, 2001, Mrs. Gall again wrote to a mental health professional that she
was worried about LPG, which apparently was not received until December 10, 2001,
when Mrs. Gall re-faxed it. R589.

On December 14, 2001, LPG was visiting his mother at the family home and
while psychotic and delusional, killed his mother with a hatchet. R6-7, Add 1-2. LPG
then took his mother's car and attempted to commit suicide by ingesting a large number
of pills. R588 (Cohn 8/26/02, p9). LPG vomited and being unsuccessful at committing
suicide, drove to Reno Nevada, where he was apprehended by University of Nevada
Reno police on the night of December 15 -- early morning December 16, 2001. Id.

LPG was transported to Utah and charged with Criminal Homicide, a First
Degree Felony and Theft, a Second Degree Felony. R6-7, Add1-2. LPG was initially
represented by the Salt Lake Legal Defenders, primarily Robert Heineman. R15. Mr.
Heineman asserted diminished capacity,’ did not assert an NGRI defense under existing
Utah law, but did challenge the constitutionality of Utah's mens rea limitation.® R60 et

seq.

7

R44.
8 Essentially seeking to overturn State v. Herrera, 895 P.2d 359 (Utah 1995)(Herrera I)
and State v. Herrera, 993 P.2d 854 (Utah 1999) (Herrera II).

-8-



LPG had a number of competency to stand trial determinations by psychologist
Nancy Cohn and psychiatrist Mark Rindflesh, in which while not expressing any opinion
regarding lack of the requisite mens rea due to mental illness, recited that LPG killed his
mother to prevent her from being tortured to death. R588.

There were a couple of substitutions of attorney, with Mr. Steven R. McCaughey
ultimately becoming counsel on March 4, 2003. R295. Mr. McCaughey did assert the
possibility of an NGRI defense,”’ filed an amended plea to NGRI' and arranged for a
psychiatric evaluation from Susan Mirow, Ph.D., M.D., who determined that LPG did
not know his mother was human at the time of the homicide. R589 (Mirow). A
subsequent joint evaluation by psychologist Cohn and psychiatrist Rindflesh did not
dispute this opinion. R588 (Cohn 8/2/03, Rindflesh 8/4/03).

Ultimately, LPG, upon the advice of then counsel McCaughey pled GMI to
Criminal Homicide, Manslaughter, a Second Degree Felony, with dangerous weapons
enhancement and Theft, a Second Degree Felony, and NGRI to Aggravated Burglary, a
First Degree Felony.11 R503, R608, Add 6-47. Sentencing on the GMI judgments was
initially set for March 15, 2004, but postponed until May 3, 2004. R515-6.

In between, in February of 2004, it became public knowledge that certain
psychiatric medications known as Selective Serotonin Re-uptake Inhibitor (SSRI) anti-

depressants cause some people to become both manic (including psychotic) and

P R604:4.
10R413.



violent."? R523, Add52. LPG then obtained the services of Dr. Ann Blake Tracy, an
expert on SSRI's to look into his case. R589, Add 61. Dr. Tracy concluded that LPG's
psychiatric symptoms were most likely caused by his being prescribed the Paxil when he
was sixteen,' which then precipitated an escalating series of symptoms and treatments,
ultimately leading to the tragedy of December 14, 2001. R589, Add91. LPG then
obtained the services of Grace Jackson, M.D., a medical expert on psycho-
pharmacology, who concurred. R589, Add96.

Then counsel McCaughey, however, did not take any steps to utilize this
information on LPG's behalf and on April 23, 2004, LPG presented it in support of a
motion to reduce the conviction to a lower degree under U.C.A. §76-3-402."* R523,
Add52. LPG also asked that the sentencing hearing scheduled for May 3, 2004, be
delayed to "sort out what should be done" about the information regarding the likelihood
it was "really the psychiatric medications that precipitated/caused [LPG] to commit
[his]crime." Id. In the absence of any action by then counsel Mr. McCaughey on his
behalf, LPG submitted a letter on April 26, 2004, regarding sentencing, with the ultimate

goal being:

(Continued footnote)
"' An Amended Information conforming to this was also filed the same day. [R497,
Add3.

12 paxil, the initial medication LPG was prescribed at age 16 is such an SSRI.

13 At that time, the Paxil was prescribed for relatively minor anxiety problems. R588
(Tracy), Add91.
“LPG mis-cited to "Rule 4-603."
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if and when, but only if and when, I am found safe for a conditional release
or discharge by the hospital and authorized by the Court, that such
conditional release or discharge will be possible."

That same day, April 26, 2004, LPG terminated Mr. McCaughey's representation and
requested that he withdraw from the case. R531, Add59.

On April 27, 2004, Mr. McCaughey filed a withdrawal of counsel.!® R332,
Add60. Nonetheless, at the May 3, 2004, Sentencing Hearing, LPG was represented by
Mr. McCaughey as if he had not been terminated and withdrawn as counsel. R 609.
During that hearing, neither Mr. McCaughey nor the judge made any mention of the
termination of Mr. McCaughey as counsel and his filing a withdrawal. R609. Neither
did the judge rule on LPG's request to postpone the sentencing hearing. With respect to
the motion to lower the degree of offense, Mr. McCaughey stated that in his judgment
"filing such a motion would really be frivolous in light of the circumstances of this case.
But in deference to [LPG] and his father, I would orally make that motion." R609:5,
Add120. The court thereupon denied the motion, saying only:

This was a crime of extreme violence and a 402 reduction is simply out of
the question in this case.

R609-6, Add121.

¥ R525, Adds3.
'® Co-counsel, Suzanne Gustin moved to withdraw the following day, April 28, 2004.
R535.
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Without discussing the information LPG had presented regarding the iatrogenic
nature of his psychiatric symptoms,'” the Court sentenced LPG to two consecutive terms
of one to fifteen years on the second degree GMI judgments, with either a one to five or
one to six years weapons enhancement.”® In doing so, the Court stated that it believed
it was "almost everybody's" goal to ensure that Defendant/Appellant stayed at the Utah
State hospital "for a long period of time," which presumably included Mr. McCaughey."’
R609-8. LPG was then committed to the Utah State hospital on the two GMI
judgments. R539, R609:122, Add122, 126.

SUMMARY OF ARGUMENTS

There were two fundamental legal deficiencies below, which generated a number
of improper results. The first is the disloyalty of then counsel McCaughey, which
invalidates all three judgments in this case without more.

The second fundamental problem with the proceedings below revolves around the
sentencing. Mr. McCaughey's objective of having LPG confined in the Utah State
Hospital "for a long period of time" as phrased by the Court not only resulted in his

failure to do anything on behalf of LPG, but to totally undermine LPG's pro se motion

17 At the beginning of the hearing the did court indicate it had "received and reviewed 15
letters as well as numerous documents concerning mental health issues with regard to
the defendant." R609:4, Add119.

'8 The Transcript states one to five years, R609:7, Add122, while the Sentence Minutes
states one to six years. R539, Add 126.

' The transcript can be read a couple of ways and counsel has been informed an audio
recording of this hearing is not available. Counsel believes the interpretation that the
Court was including Mr. McCaughey in the "almost everybody's" is the most logical and
likely one.
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for a degree reduction by calling it "frivolous." The Court acted improperly by
conducting the sentencing hearing with Mr. McCaughey acting as counsel after his
employment had been terminated and he had withdrawn from the representation. The
court also erred by refusing to consider a degree reduction due solely to the "extreme
violence" involved. It was not proper to categorically deny the motion for conviction of
lower degrees based solely on that factor without taking into consideration the other
statutorily required factor of LPG's history and character.

In addition to the fundamental legal deficiencies in the proceedings, the
incarceration regime in this case results in illegal discrimination under the Equal
Protection Clause of the United States Constitution, the Uniform Application provision
of the Utah Constitution and the Americans with Disabilities Act, because it appears he
is being incarcerated for 30 years under the GMI sentences due to his NGRI status,
rather than receiving a baseline incarceration from the Utah Board of Pardons of 4 years
and 6.4 months.

ARGUMENT

I. The Judgments Are Invalid Due to Attorney Disloyalty.

The Utah Supreme Court has unequivocally held that attorney disloyalty
invalidates a conviction.

Given the direct and fundamental nature of the duty of loyalty, we
will not inquire into the issue of whether the breach of that duty was
prejudicial. We are obliged not to do so by our own precedent, State v.
Brown, 853 P.2d 851, 857-58 (Utah 1992), and that of the United States
Supreme Court, Glasser v. United States, 315 U.S. 60, 75-76, 62 S.Ct. 457,
467-68, 86 L.Ed. 680 (1942). In Glasser, the Supreme Court reversed a
conviction because an attorney represented codefendants with adverse
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interests. The Court refused to inquire into the issue of prejudice because
"[t]he right to have the assistance of counsel is too fundamental and
absolute to allow courts to indulge in nice calculations as to the amount of
prejudice arising from its denial." Id. at 76, 62 S.Ct. at 467; see also
Wood v. Georgia, 450 U.S. 261, 271, 101 S.Ct. 1097, 1103, 67 L.Ed.2d
220 (1981); Cuyler v. Sullivan, 446 U.S. 335, 348-50, 100 S.Ct. 1708,
1718-19, 64 L.Ed.2d 333 (1980); Holloway v. Arkansas, 435 U.S. 475,
488-90, 98 S.Ct. 1173, 1180-82, 55 L.Ed.2d 426 (1978); Government of

Virgin Islands v. Zepp, 748 F.2d 125, 138 (3d Cir.1984); State v. Smith,
621 P.2d 697, 699 (Utah 1980).

State v. Holland, 876 P.2d, 357, 361 (Utah 1994).

While the court, at that point, only disqualified the attorney as to further
proceedings, in the subsequent case of State v. Holland, 921 P.2d 430, 436 (Utah 1996),
the Utah Supreme Court repeated this language in reversing the conviction.

We need not examine whether such performance resulted in
prejudice to Holland. "Once the Court conclude[s] that [the defendant's]
lawyer had an actual conflict of interest, it [shall] refuse to indulge in nice

calculations as to the amount of prejudice attributable to the conflict. The

conflict itself demonstrate[s] a denial of the 'right to have the effective
assistance of counsel.'"

(citations omitted)

In Glasser v. United States, 315 U.S. 60, 75-76, 62 S.Ct. 457, 467-68 (1942),
cited by the Utah Supreme Court in both the Holland cases cited above, the United
States Supreme Court held the Sixth Amendment right to counsel was violated where an
attorney did not have undivided loyalty to his client, and this mandated conviction
reversal.

That disloyalty of counsel is unconstitutional under the Sixth Amendment of the
United States Constitution mandating reversal of a conviction is confirmed in Osborn v.

Shillinger, 861 F.2d 612, 625 (CA 10 198R):
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[A]n attorney who adopts and acts upon a belief that his client
should be convicted "fail[s] to function in any meaningful sense as the
Government's adversary." Cronic, 466 U.S. at 666, 104 S.Ct. at 2051.
Whether the attorney is influenced by loyalties to other defendants, third
parties, or the government, "if [he] entirely fails to subject the
prosecution's case to meaningful adversarial testing, then there has been a
denial of Sixth Amendment rights."

This was recently re-confirmed by the 10th Circuit in Fisher v. Gibson, 282 F.3d 1283
(CA10, 2002).
In United States v. Cronic, 466 US 648, 656-7, 104 S.Ct. 2039, 2045-6 (1984),
the United States Supreme Court phrased it this way:
[T]he adversarial process protected by the Sixth Amendment
requires that the accused have "counsel acting in the role of an advocate."

... Butif the process loses its character as a confrontation between
adversaries, the constitutional guarantee is violated.

(footnotes and citations omitted)

In Osborn, 861 F.2d at 628, the Tenth Circuit discussed how "Counsel's actions in
regard to sentencing even more clearly indicate the abandonment of his duty of loyalty"
by having made public statements saying his client should not be given consideration at
sentencing and stressing the brutality of the crime, rather than presenting information

that would have supported a more lenient sentence.?’ Mr. McCaughey's performance

20 As set forth in the affidavits submitted in support of LPG's Rule 23B Memorandum,
there were many positive things about LPG as he struggled with the hand he was dealt.
Mr. McCaughey did nothing to try and use this information for the benefit of his client.
While these facts are not in the record due to the Rule 23B Motion having been denied
and therefore cannot be relied upon here, what is crystal clear from the entire record is
Mr. McCaughey never did a single thing to counteract the impression conveyed by the
prosecution that LPG was simply a brutal killer as a result of his reckless failure to take
psychiatric drugs.
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here was far worse than a public statement against his client. Here he termed a very
viable charge reduction motion "frivolous" in open court. This is four square with the
type of counsel performance the Tenth Circuit found in Osborn to be a per se violation
of the right to counsel and mandates vacation of all three judgments here.

LPG respectfully suggests Mr. McCaughey's terming the offense reduction
motion "frivolous" in open court is disloyalty as a matter of law,” invalidates the
judgments in this matter and this Court need go no further.

As set forth above, appellate courts are not to "indulge in nice calculations as to
the amount of prejudice attributable" to such disloyalty and must invalidate the entire
proceeding as violative of the the Sixth Amendment to the United States Constitution.

I1. The Judgment Of Not Guilty By Reason Of Insanity Is Invalid As the Result

of Ineffective Assistance of Counsel/Disloyalty and For Lack Of Any Factual
Basis

At the last minute, Mr. McCaughey presented LPG with a plea agreement which
added a third count, Aggravated Burglary, a First Degree Felony, to which LPG was
exhorted to, and did, plead NGRI. This NGRI judgment is both the result of ineffective
assistance of counsel/disloyalty and is legally defective.

A. There is No Factual Basis for the Aggravated Burglary Disposition

At the change of plea hearing the factual basis of the NGRI was stated by Mr.

McCaughey to be "based on the reports of Dr. Mirow and Dr. Cohn and Dr. Rindflesh

2! There is a tremendous amount of other evidence pointing to disloyalty, both in the
record and in the affidavits of Leonard Preston Gall and Leonard Silvius Gall presented
--- (footnote continued)
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that have been submitted to this court over the period of this case." R 608:20. The
prosecution offered the following as the basis for the NGRI on the Aggravated Burglary
charge:

As an evidentiary matter, your Honor, evidence located by the
defense, Mr. McCaughey has called into question the precise content of
LPG's delusion at the time he committed these offenses. Based upon that,
there has been some doubt interjected as to whether he might otherwise
receive a not-guilty-by-reason-of-insanity verdict were the case to proceed
to trial.

As a practical matter, the not-guilty-by-reason-of-insanity judgment
that you are entering will provide the Court, your Honor, with lifetime
jurisdiction to supervise this defendant, quite apart from the criminal
sanctions, and to assure that he continues to comply with treatment and to
protect himself and the public from being dangerous in the future.

Id. The Court then found that with respect to justifying the NGRI this was "sound and
appropriate in this case." R608:21-22.

However, the NGRI burglary judgment is irreconcilably inconsistent with the
GMI judgments and there is absolutely no factual basis for the burglary charge. That
there are no facts to support a burglary charge is strongly suggested by the government
not even charging LPG with burglary until the plea agreement. Analysis makes clear

there is no factual basis.

(Continued footnote)
in the Rule 23B Motion. Perhaps this is why this Court found a Rule 23B remand
unnecessary, but in any event, record items, will be discussed infra.
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Burglary occurs when a person "enters or remains unlawfully in a building or any
portion of a building with intent to commit" various crimes, including assault and theft™
and becomes Aggravated Burglary if

in attempting, committing, or fleeing from a burglary the actor or

another participant in the crime:
(a) causes bodily injury to any person who is not a participant in the
crime;
(b) uses or threatens the immediate use of a dangerous weapon
against any person who is not a participant in the crime; or
(c) possesses or attempts to use any explosive or dangerous
weapon.

Thus, a necessary predicate of Aggravated Burglary is that Burglary have been

committed.
Here, the evidence is uncontroverted that LPG had permission to be at his

mother's**

so the first element is not present. State v. Rudolph, 970 P.2d 1221, 1229
(Utah 1998) ("if the actor commits a crime while /awfully inside a building, there is no
burglary") (emphasis in original). With respect to the second element, "intent to
commit" certain crimes, it is impossible for LPG to not have been able to form the intent
to commit the manslaughter and theft by reason of insanity for purposes of the burglary,
but then be convicted as having the requisite intent for the same crimes. In other words,
if he couldn't form the intent to commit the manslaughter or theft while entering or

remaining in the house, he couldn't have had the intent while in the house to commit the

manslaughter and theft to which he pleaded guilty and mentally ill. See, e.g., Rudolph,

2U.C.A. §76-6-202, emphasis added.
B U.C.A. §76-6-203.
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id. ("he committed burglary if he formed the intent to commit a sexual assault either at
the time he entered the victim's home or at any time thereafter while he remained there
unlawfully").

This impossibility is actually starkly illustrated by Mr. McCaughey's statement at
the change of plea hearing that:

LPG entered his house, his mother's house, with the intent to -- or remained

in his mother's house with the intent to commit a felony. At that time he
recklessly caused her death.

R 608:11. Mr. McCaughey's statement that LPG entered his mother's house with the
intent to commit a felony is absolutely inconsistent with the NGRI disposition.

Getting back to Mr. McCaughey's statement that the basis for the NGRI
disposition on the Aggravated Burglay charge are contained in the reports of Dr. Mirow
and Dr. Cohn and Dr. Rindflesh, this Court will find no such basis. Nowhere in these
reports is there any discussion of LPG's delusions or other psychiatric symptoms
negating intent with respect to any burglary charge, which charge, of course, didn't even
exist at the time the reports were written.

The aggravated burglary charge was instead developed out of whole cloth for the
sole purpose of locking LPG up for the rest of his life. This was done by fashioning a
set of judgments that mimicked the Herrera result of having both NGRI and guilty but
mentally ill verdicts. However, Herrera involved the extraordinary facts of the

defendant believing one victim was a robot and the others human. This sort of

(Continued footnote)---
24 e.g., R589 (Cohn 8/26/02, p9).

-19-



extraordinary factual predicate justifying both GMI and NGRI verdicts in the Herrera
case is simply not present here and neither Mr. McCaughey, the prosecution, or the
judge for that matter, ever attempted to establish that it was. There simply is no factual
basis for the NGRI verdict, nor for that matter, any burglary conviction. This mandates
reversal.

Moreover, while locking LPG up for the rest of his life may be a proper motive
for the prosecution, it was not for defense counsel, Mr. McCaughey. It was
disloyalty/ineffective assistance of counsel.

B. The NGRI Judgment and the GMI Convictions Were the Product of
Disloyalty/Ineffective Assistance of Counsel.

In State v. Martinez, 2001 UT 12, 416, 26 P.3d 203, 207, the Utah Supreme Court
reiterated:

an individual has been denied the effective assistance of counsel if: (1)
counsel's performance was deficient below an objective standard of
reasonable professional judgment, and (2) counsel's performance prejudiced
the defendant.

Martinez, at 17, goes on to state:

in the context of a guilty plea, the "defendant must show that there is a
reasonable probability that, but for counsel's errors, he would not have
pleaded guilty and would have insisted on going to trial."

In its November 25, 2005, Order denying both LPG's Rule 23B Motion and the
State's motion for partial dismissal of the ineffective assistance of counsel claims (Rule
23B Order), this Court stated:

Failure to file a timely motion to withdraw a guilty plea is a jurisdictional

bar that extinguishes the right to challenge the guilty plea on direct appeal.
See State v. Merrill, 2005 UT 34, 948, 114 P.3d 585. Given the holding of
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Merrill, we would lack jurisdiction to consider a challenge to the validity of
the guilty please under the guise of an ineffectiveness of counsel claim.
However, we do not determine what effect, if any, Merrill would have on
the stipulation for entry of a not guilty by reason of insanity judgment on
the aggravated burglary count, which was contained in the plea agreement.
Accordingly, we defer a ruling on the issues raised in the cross-motion for
partial dismissal pending plenary presentation and consideration of this
appeal.

As set forth herein, disloyalty, at any stage of the proceedings invalidates all of
the judgments in this case. This means this Court does not have to reach the narrow
jurisdictional issue identified in its November 25, 2005, Order.

It seems prudent, however, to address this question. Clearly, a not guilty by
reason of insanity judgment entered upon a plea agreement is not a guilty plea to which
either U.C.A. §77-13-6 or Merrill apply. The harder question is whether once having
jurisdiction over the NGRI judgment, does this Court obtain jurisdiction over ineffective
assistance of counsel regarding the GMI convictions? LPG submits once this Court has
jurisdiction on one basis, jurisdiction is no longer an issue and it can hear the entirety of
the ineffective assistance of counsel claim, including the validity of the guilty plea. See,
e.g., footnote 6 of Chief Justice Crockett's dissent in State v. Robinson, 23 Utah 2d 78,
457 P.2d 969 (Utah 1969). Since the GMI convictions and the NGRI judgment were
part of a "package deal" it does not seem possible nor desirable to separate them out.
Merrill does not address this situation.

Thus, if this Court finds the NGRI judgment the product of ineffective assistance
of counsel, LPG respectfully suggests the GMI judgments must also fall. LPG does not

perceive this Court's Rule 23B Order as precluding this result because it very
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specifically denied the State's motion to dismiss "defendant's challenge to the validity of
his guilty plea for lack of jurisdiction."*

From the totality of the situation, particularly the events surrounding the
sentencing,”® it is clear Mr. McCaughey's objective was to have LPG locked up for the
rest of his life and the plea agreement was constructed to do s0.”” LPG believes Mr.
McCaughey's actions at sentencing establishes disloyalty as a matter of law and
invalidates the judgments in this matter. However, as a precautionary measure, through
his Rule 23B motion, LPG attempted to augment the current record as to both disloyalty
and ineffective assistance of counsel that might not constitute disloyalty to, among other
things,” include the following facts:

e Mr. McCaughey had not obtained LPG's agreement to the disposition of

the case when he told the court at the September 8, 2003 hearing that there

was a disposition (plea agreement).” 921 of Affidavit of Leonard Preston

%> Cross-Motion for Partial Dismissal and Response in Opposition to Defendant's 23B
Motion to Remand, dated September 12, 2005, page 1.

26 To wit: Mr. McCaughey's failure to take any actions on behalf of his client with
respect to sentencing and his terming LPG's pro se motion to be convicted of a lower
degree, "frivolous." R609:5.

?7 Since the plea agreement was only entered into as a result of this improper objective
(deficiency), absent the deficiency the plea agreement would not have been agreed to
and prejudice is established under Martinez.

28 The affidavits of LPG and LSG also included a fair amount of material regarding
LPG's life and background to show Mr. McCaughey was also ineffective because he
failed to take the actions he could have to counter the overwhelmingly negative portrayal
and perception of LPG.

¥ R607:2.
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Gall submitted in support of the Appellate Rule 23B Motion (LPG
Affidavit).

e Mr. McCaughey did not tell LPG the real purpose of the September 10,
2003, change of plea hearing. 912 of LPG Affidavit.

e IfLPG had been informed that his GMI terms would normally not be set
while he was in the hospital for up to the entire 30 year maximum
incarceration thereunder he would not have agreed to the plea agreement.
s 31 & 32 of LPG Affidavit.

e Mr. McCaughey told LPG's father, Leonard Silvius Gall (LSG) that Mr.
McCaughey had negotiated the disposition that he had because he did not
feel LPG deserved just two second degree felonies that the prosecution had
offered. Y18, 41 of the Affidavit of Leonard Silvius Gall (LSG Affidavit);
916 LPG Affidavit.

e Mr. McCaughey would tell LSG one thing and LPG something completely
different. 943 of LSG Affidavit.

These allegations were, however, held by this Court to be insufficient
"nonspeculative allegations of facts, not fully appearing in the record on
appeal" that could support an allegation that counsel was ineffective with
fegarc.l to the stipulation for entry of a judgment of not guilty by reason of
msanity.

(Rule 23B Order, page 2). Thus, for purposes of this appeal, LPG must rely upon the

facts already contained in the record.
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These facts are mainly that the combination of the GMI and NGRI judgments had
the effect of increasing LPG's incarceration far beyond what was likely under the
original charges.’® Under the "Matrix" which establishes a baseline from which the Utah
Board of Pardons and Parole (Board of Pardons) set sentences, the sentence for Criminal
Homicide, Murder, a First Degree Felony under U.C.A. §76-5-203, would be 16 years
and the sentence for Theft, a Second Degree Felony, U.C.A. §76-6-404, would be 16
months regular probation.3 ! Under the Board of Pardon Guidelines,’? even a consecutive
sentence for the theft would only add 40% of 16 months, or 6.4 months of probation to
this. Thus, the baseline incarceration if LPG had been convicted of the crimes originally
charged would be 16 years of imprisonment and 6.4 months of probation.

Under the two second degree felonies to which LPG pled GMI, the Matrix
provides a baseline of 4 years of imprisonment for the manslaughter and the same 6.4
months of probation for the theft.

In stark contrast, the result of the interplay between the NGRI and GMI
judgments is leading to LPG being incarcerated at Utah State hospital without his term

ever being set in the way that everyone else's is.*> Under this scenario, he will be

3% The prejudice to LPG is apparent.
31 See, the first page of the Appendix where this Matrix has been reproduced for the
Court's convenience.
32 Balance of the Appendix.
3 U.A.C. §R671-201 provides that:
"within six months of an offender's commitment to prison the Board will
give notice of the month and year in which the inmate's original hearing
will be conducted . . . All felonies, where a life has been taken, will be
(footnote continued)
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serving his GMI prison terms at Utah State Hospital for the full 30 years maximum of
the combined consecutive sentences without his terms for the GMIs ever having been set
by the Board of Pardons. At that point, he will then still be serving his "up to life" term
under the NGRI.

If LPG had been sent to the Utah State Hospital solely on one or more NGRIs, it
is possible for him to be discharged when it is determined it is safe to do so, which may
include a conditional discharge. U.C.A. §77-16a-304, 305, 306. However, so long as
LPG is at the Utah State Hospital on the GMIs these provisions are not applicable.
Similarly, the Board of Pardons is not setting his term because he is at the hospital on
the NGRI disposition.

To summarize then, because LPG is at the hospital his term will likely not ever be
set and he will be there for the entire 30 years before it is even possible for him to have
any kind of discharge on his "up to life" NGRI commitment. When the results of the
combination GMI and NGRI dispositions are analyzed, it becomes obvious they were
carefully constructed to allow no possibility for release for the longest period of time
possible. This is certainly consistent with the judge's statement at the Sentencing
(Continued footnote)

routed to the Board as soon as practicable for the determination of the

month and year for their original hearing date."

However, because LPG has not been committed to prison, it appears this will not occur
while LPG is incarcerated at Utah State Hospital under the NGRI judgment. It certainly
has yet to occur. One of the factual elements LPG asked to establish through his Rule
23B motion was "when the Board of Pardons is likely to set the Defendant/Appellant's
term on the Guilty and Mentally Ill judgments." (93(h), of LPG's proposed Rule 23B

Remand Order). Perhaps this Court denied the Rule 23B Remand Motion with respect
(footnote continued)

-25-



hearing ("Mr. Gall, you will be at the Utah State Hospital . . . for a long period of time.
And that's frankly my goal I think for almost everybody in this case from the very
beginning."**

There are only two inferences that can be drawn from this. The first is that this
was the goal of Mr. McCaughey,*® which constitutes disloyalty. Other facts pointing to
disloyalty have already been discussed, but it seems worthwhile to reiterate at this point
that there is absolutely no basis for the burglary disposition. The other inference is that

Mr. McCaughey didn't understand the effect of this combination of judgments,*® which

is, of course, ineffective assistance of counsel as a matter of law.

(Continued footnote)
to this factual issue because the Court already understands this is the effect of the
combination GMI and NGRI dispositions.

3 R609:8, Add123. It is troubling for the trial court to say it was the court's goal from
the very beginning to put LPG at the hospital for a long time. The court's decisions, of
course, should be made based upon the evidence presented to it at the various phases of
the proceedings, not based on its goal "from the very beginning." That the court had this
goal from the very beginning, at a minimum, reinforces the point discussed in the next
section that the trial court improperly failed to properly consider the evidence before it at
sentencing. It also, of course, conclusively shows impermissible bias.

3 The statement of the judge that this was the "goal I think for almost everybody" at
least implies that it was Mr. McCaughey's goal as well. The transcript is unclear about
this because it says "my goal I think for almost everybody," which doesn't make a lot of
sense unless it was really more like "my goal -- I think for almost everybody." Counsel
attempted to obtain a recording of this hearing to ascertain this, but was told there was
none available.

36 This is suggested by Mr. McCaughey's statement at the Change of Plea hearing that
"this plea agreement . . . gives us the same benefit . . . had he been found not guilty by
reason of insanity at trial." R608:21. As the foregoing analysis makes clear the plea
agreement most assuredly did not give LPG the same benefit as an NGRI on the charges
at trial.
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III. Mr. McCaughey Was Disloyal/Rendered Ineffective Assistance During
Sentencing.

This Court's Rule 23B Order states, "Gall concedes that the record is adequate to

allow assertion of the ineffectiveness claims [regarding the sentencing proceedings]." It
is hard to know what to make of this because LPG's Rule 23B Memorandum states:

As mentioned above, notwithstanding this withdrawal, then counsel
attended the sentencing hearing on May 3, 2004, as if he were still
representing Defendant/Appellant. However, he made no efforts on behalf
of Defendant/Appellant and in fact, as mentioned above, termed the offense
reduction motion "frivolous." These facts appear in the record so no
remand is necessary with respect to them.

What is not in the record, however, is then counsel had informed
Defendant/Appellant and his father the prosecution had agreed to not seek
consecutive terms. This agreement was violated during the sentencing
hearing, yet then counsel did not object. Thus, one of the facts
Defendant/Appellant needs to establish on remand is that the prosecution
agreed to not seek consecutive sentences or, alternatively, that then counsel
told Defendant/Appellant and his father that this was the case.

(footnotes omitted).
While as set forth above, LPG believes the fact that Mr. McCaughey:
(1) purported to represent LPG at the sentencing hearing after he had been
discharged and withdrawn as counsel,
(2) failed to make any efforts at all on behalf of LPG with respect to the
sentencing, and
(3) termed the offense reduction motion frivolous,
establishes both ineffective assistance of counsel and disloyalty as a matter of law; it is
not a concession that the record is adequate. It was precisely because of the possibility

this Court might not agree this established ineffective assistance of counsel and
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disloyalty as a matter of law, that the Rule 23B remand was sought to establish, among
other things, that "the prosecution agreed to not seek consecutive sentences or,
alternatively, that then counsel told Defendant/Appellant and his father that this was the
case."
Logically then, it appears only if this Court
(a) agrees the existing record establishes ineffective assistance of counsel or
disloyalty with respect to the sentencing proceedings, or
(b) concludes that neither
(1) the State agreeing to not seek consecutive sentences and Mr.
McCaughey's failure to raise it when this agreement was breached, or
(i) Mr. McCaughey lying to LPG and his father that the State had agreed
not to seek consecutive sentences,
constitute ineffective assistance of counsel or disloyalty,
can the Court's conclusion about the "concession" regarding the state of the record be
reconciled with the language of the Rule 23B Memorandum. Clearly, lying to his client
about such an agreement constitutes disloyalty. This thus only leaves the conclusion
that the existing record establishes ineffective assistance of counsel or disloyalty as a
matter of law, a conclusion with which LPG certainly agrees.
However, it is not at all clear that is what this Court meant in its Rule 23B Order.
Nevertheless it seems incomprehensible that Mr. McCaughey's statement that the

offense reduction motion was "frivolous" can be held to be anything other than
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disloyalty and his complete failure to do anything whatsoever in the sentencing phase on

behalf of his client can be held to be anything but ineffective assistance of counsel.

IV. The Trial Court Erred By Ignoring The Evidence of The Iatrogenic Nature
Of His Psychosis.

Well in advance of the sentencing hearing set for May 3, 2004, LPG informed
Mr. McCaughey that information had been coming out tha<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>