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Iit.

STATEMENT OF JURISDICTION

The Utah Court of Appeals has original jurisdiction of this
matter pursuant to the provisions of § 78-2a-3(2) (d), Utah Code
Ann. (1953, as amended) and Rules 3(a) and 4 of Utah Rules of
Appellate Procedure.

v

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I. Whether the trial court's failure to grant
appellant/defendant's Motion for Continuance was inappropriate?
The standard of review for determining whether to grant a
continuance is the "abuse of discretion" standard by acting

unreasonable. Batty v. Mitchell, 575 P.2d 1040, 1043 (Utah

1978) .

II. Whether trial court's statements concerning possible
repercussions resulting from appellant/defendant's decision to
depose witnesses was improper and precluded appellant/defendant
from deposing witnesses? Rulings of questions of law by the
trial court will be reviewed !y Ihe appellate court for
correctness and accord them no particular deference. Mountain

Fuel Supply Co. v, Salt Lake City Corp., 752 P.2d 884 (Utah

1988) .

III. Whether the trial court's decision not to admit
appellant's documentary evidence of work performed by both
parties to the contract was improper? The trial court's

determination as to admissibility will not be upset absent an



abuse of discretion. Marshall v. Van Geruen, 790 P.2d 62 (Utah

Ct.App. 1990).

IV. Whether the trial court's theory and grounds for
determining whether appellant terminated the contract between the
parties was proper? The trial court's interpretation of a
contract is not entitled to any particular weight on appeal,
where the court interprets contract as matter of law without

regard for extrinsic evidence. Baker v. Western Sur. Co., 757

P.2d 878 (Utah Ct.App. 1988).

V. Whether the findings of fact drafted by appellee
accurately reflected the trial court's findings? The trial
court's findings of fact will not be disturbed on appeal unless
they "are against the clear weight of the evidence", or if the
appellate court otherwise reaches a definite or firm conviction

that a mistake has been made. State v. Walker, 743 P.2d 191, 193

(Utah 1987).
v.

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES AND RULES

The following rules are applicable to the issues on appeal.
Rule 401, Utah Rules of Evidence:

"Relevant evidence" means evidence having any
tendency to make the existence of any fact
that is of consequence to the determination
of the action more probable or less probable
that it would be without the evidence.

Rule 402, Utah Rules of Evidence:
All relevant evidence is admissible, except

as otherwise provided by the Constitution of
the United States or the Constitution of the



state of Utah, statute, or by these rules, or
by other rules applicable in courts of this
state. Evidence which is not relevant is not
admissible.

Rule 804 (b) (5), Utah Rules of Evidence:

A statement not specifically covered by any
of the foregoing exceptions but having
equivalent circumstantial guarantees of
trustworthiness [will not be excluded] if the
court determines that (A) the statement is
offered as evidence of a material fact; (B)
the statement is more probative on the point
for which it is offered than any other
evidence which the proponent can procure
through reasonable efforts; and (C) the
general purposes of these rules and the
interests of justice will best be served by
admission of the statement into evidence.

Rule 40(b), Utah Rules of Civil Procedure:

Upon motion of a party, the court may in its
discretion , and upon such terms as may be
just, including the payment of costs
occasioned by such postponement, postpone a
trial or proceeding upon good cause shown.

Rule 52(a), Utah Rules of Civil Procedure:

In all actions tried upon the facts without a
jury or with an advisory jury, the court
shall find the facts specially (sic) and
state separately its conclusions of law
thereon

Findings of fact, whether based on oral or
documentary evidence, shall not be set aside
unless clearly erroneous

VII

STATEMENT OF THE CASE

A. Nature of the Case

This is an appeal from the judgment granted by the Third



Circuit Court, Summit County, the Honorable Roger A. Livingston
presiding. Plaintiff sued defendant for breach of service
contract. Parties entered into an agreement, partly written and
partly oral, for plaintiff to perform interior design work on
defendant's home. Plaintiff's work was unsatisfactory and
defendant terminated the contract before the work had been
substantially completed. Appellant contends that he was not
given sufficient time to prepare his defense and was not given a
fair trial. Appellant maintains that the following acts by the
trial court prevented a fair trial:

a. Defendant's Motion for Continuance was granted for
either one week after the trial date (when defendant was to be
out of town), or granted for the same day the trial date was
previously set. The trial was held on the date of the original
trial date set.

b. Defendant was told by the trial judge that
depositions might result in an attorneys' fees judgment against
the defendant regardless of whether there was in fact an
attorneys' fee provision.

c. The trial court did not allow admission of
relevant evidence relating to the amount of work addressed in the
contract by either party.

d. The trial court found that plaintiff substantially
completed the interior design work and therefore the total design
fee of $8,000 was due to plaintiff, minus the amount that

defendant had already paid towards satisfaction of this amount.



e. The trial court found that the type of contract
entered into by the parties was not terminated by defendant;
defendants' attempt to terminate the contract was not sufficient
to warrant such termination.

B. Course of Proceedings and Disposition at Trial Court

On February 10, 1993, this matter came before the Third
Circuit Court, Summit County, the Honorable Roger A. Livingston
presiding, for trial. The plaintiff was present and represented
by her counsel, Brent A. Gold. The defendant was present and
represented himself as a Pro Se defendant.

The trial court found that the plaintiff substantially
completed the interior design work and thereby the total design
fee of $8,000.00 was due to plaintiff, minus the amount that the
defendant had already paid plaintiff towards satisfaction of this
amount. A judgment was entered on March 17, 1993, against
defendant in the amount of $2,000.00 for design fees owed to the
plaintiff. The defendant's counterclaims were dismissed upon the

merits. Notice of Appeal was filed on April 12, 1993.

VII.

SUMMARY OF ARGUMENT

I. THE TRIAL COURT'S DENIAL OF APPELLANT'S MOTION FOR CONTINUANCE
WAS UNREASONABLE.

It is well established that the trial court judge has the
discretion to grant or deny motions for continuance and will not

be reversed by the appellate court unless it is clear that the



court has abused its discretion by acting unreasonable. Hunt v.

Hurst, 785 P.2d 414 (Utah 1990).

In the case at bar, the appellant was not given a reasonable
amount of notice regarding the trial date. Consequently, the
appellant filed a motion for continuance which was granted, but
was, in effect, a denial when the court offered a one week
continuance on a date that appellant could not attend trial and
the same date of February 10, 1993, that was previously the trial
date set. Such conduct by the trial court judge was an abuse of
discretion by not providing appellant reasonable alternative

dates to continue the trial.

IX. THE TRIAL COURT'S STATEMENTS REGARDING SANCTIONS WERE
INAPPROPRIATE AND PRECLUDED DEPOSING APPELLEE.

The trial court judge's lengthy, condescending statements
and personal views as to the validity of taking the deposition of
the appellee were inappropriate and, in effect, coerced appellant
into not deposing appellee by threatening attorneys fees and
costs against appellant. The trial court judge created an
atmosphere of intimidation and inhibition in the courtroom and in
effect denied appellant his fundamental due process right of
having adequate time to prepare his defense through adequate
discovery.

IIXI. REFUSAL TO ADMIT RELEVANT DOCUMENTARY EVIDENCE REGARDING

WORK PERFORMED UNDER THE AGREEMENT WAS ABUSE OF TRIAL COURT'S
DISCRETION.

The trial court abused its discretion by not admitting



relevant extrinsic evidence offered by appellant at trial.
Appellant offered extrinsic evidence that went to the very issue
of substantial performance regarding the contract between the
parties. Appellant offered into evidence documents that were
prepared by Susan St. James which evidenced invoicing, billing
dates, check numbers, dates of payments, room-by-room breakdowns
of who actually located furnishings, and who actually arranged
for the purchase of the furnishings. Unfortunately, due to
technical malfunction of the recording equipment, Susan St.
James' testimony, appellant's motion to enter such evidence and
his objections, appellee's attorney's objections to
admissibility, and the courts denial of admission were not

recorded and did not become part of the transcript.

IV. and V. THE TRIAL COURT'S FINDINGS OF FACTS AND CONCLUSIONS OF
LAW ARE NOT SUPPORTED BY THE EVIDENCE.

Rule 52(a), Utah Rules of Civil Procedure provides that in
all actions tried on the merits without a jury, the court shall
find the facts specifically and state separately its conclusions
of law. 1In order to determine whether the evidence adduced at
trial supports the trial court's findings, the findings must
provide sufficient detail and include facts to clearly show the

evidence upon which they were grounded. Woodward v. Fazzio, 823

P.2d 474 (Utah App. 1991). The failure to enter adequate
findings of fact to support material issues may be reversible

error. Reid v, Mutual of Omaha Ins. Co., 776 P.2d 896 (Utah

1989) .



In the case at bar, the trial court's findings that the
appellee substantially performed her obligations under the
contract are not supported with sufficient specificity and
adequate evidentiary support. In addition, the trial court
interpreted the contract between the parties based solely on
appellee's extrinsic evidence and did not admit relevant
extrinsic evidence that went to the issue of substantial
performance offered by the appellant. Therefore, the trial
court's findings were not adequately supported by the evidence

and do not accurately reflect the trial court's findings.

VIII.
ARGUMENT

I. THE TRIAL COURT'S DENIAL OF APPELLANT'S MOTION FOR CONTINUANCE
WAS UNREASONABLE.

The issue is whether the trial court's denial of appellant's
Motion for a Continuance was unreasonable such that it was an

abuse of discretion. Batty v. Mitchell, 575 P.2d 1040, 1043

(Utah 1978).

Rule 40(b) of the Utah Rules of Civil Procedure provides the
trial courts with substantial discretion in deciding whether to
grant continuances "upon good cause shown." Utah R. Civ. P.

40(b) (1953 as amended 1987); Hunt v. Hurst, 785 P.2d 414 (Utah

1990); Christenson v. Jewkes, 761 P.2d 1375, 1377 (Utah 1988);
Hill v. Dickerson, 839 P.2d 309, 311 (Utah App. 1992); Hardy v.
Hardy, 776 P.2d 917 (Utah App. 1989). It is also well

established that the trial judge's decision will not be reversed



by the appellate court unless it is clear that the court has
abused that discretion by acting unreasonably. Id.

In determining whether to grant continuances, the court
should examine the reasonableness of a request in light of the
tradition that a party should be afforded every reasonable

opportunity to be in attendance at his trial. Bairas v. Johnson,

13 Utah 24 269, 373 P.2d 375, 378 (1962); see Gonzales v. Harris,

542 P.2d 842, 843-44 (Colo. 1975). The trial court should not
prejudice the substantial rights of a party by forcing him to go
to trial without being able to fairly present his case solely
because of the court's legitimate concern for the prevention of
delay in the trial of cases. Gonzales v. Harris, 542 P.2d at
844; Yates v. Superior Court In and For City of Pima, 120 Ariz.
436, 586 P.2d 997, 998 (Ariz. App. 1978). "One of the most
important ingredients of due process is the time to prepare a

defense." Nelson v. Jacobsen, 669 P.2d 1207, 1213 (Utah 1983).

Appellant contends that he was not given a reasonable amount
of notice regarding the trial date. Notice of the trial hearing
was not received by appellant until after the trial date was
already set, due to the fact that he was out of the state
conducting business at that time. As soon as he was notified of
the trial date he filed his Motion for Request of Discovery and
Motion for Continuance.

It is appellant's contention that the trial court's offer of
a one week continuance beyond the original trial date was, in

effect, a denial of the Motion for a Continuance and was



unreasonable under the particular circumstances of this case.
Appellant, because of previously scheduled business obligations,
would be out of the state of Utah on the only offered date of
February 17, 1993. Thus, appellant was not given an actual
choice or afforded another date, but was limited to the original
trial date of February 10, 1993. The trial court's failure to
grant a continuance resulted in denying appellant sufficient time
to perform discovery and adequately prepare his defense.

Due to the fact that the trial court did not establish any
cut-off date for discovery, appellant, as a pro se defendant?,
did not have a time table to determine when discovery was to be
completed in this case. For that reason, during the five (5)
months that expired between the time appellant answered
appellee's complaint until the filing of his Motion for
Continuance, he did not commence discovery in the expectation
that the court would give him, a pro se defendant, some notice as
to the discovery cut-off date. 1In addition, appellant was hoping
in good faith to settle the matter before it ever went to trial.

Under these particular circumstances, the trial court's
denial of appellant's Motion for a Continuance was unreasonable

and inconsistent with substantial justice and, therefore, was an

!, Courts, as a general rule, have held that a party who
represents himself will be held to the same standard of knowledge
and practice as any qualified member of the bar. Nelson v.
Jacobsen, 669 P.2d 1207, 1213 (Utah 1983). However, The Utah
Supreme Court has cautioned that "because of his lack of
technical knowledge of law and procedure [a layman acting as his
own attorney] should be accorded every consideration that may
reasonably be indulged." Id. (quoting Heathman v. Hatch, 13 Utah
2d 266, 268, 372 P.2d 990, 991 (1962).

10



abuse of its discretion.

IT. THE TRIAL COURT'S STATEMENTS REGARDING SANCTIONS WERE
INAPPROPRIATE AND PRECLUDED DEPOSING APPELLEE.

The issue is whether the trial court's statements concerning
possible repercussions resulting from appellant's decision to
depose witnesses was improper and precluded appellant from
deposing witnesses.

Appellant contends that the trial judge's lengthy and
condescending statements and personal views as to the validity of
taking the deposition of the appellee in a $3,000 collections
case were inappropriate and ultimately denied him the fundamental
legal right to depose the appellee/plaintiff in this case, and
thereby, denied him access to discoverable information to help
him adequately prepare for trial.

"One of the fundamental principles of due process is that
all parties to a case are entitled to an unbiased, impartial
judge. "A fair trial in a fair tribunal is a basic requirement

of due process.'"™ Padilla v. Utah Bd. of Pardons, 839 P.2d 874,

877 (Utah App. 1992) (quoting Anderson v. Industrial Com'n of

Utah, 696 P.2d 1219, 1221 (Utah 1985)); see Bunnell v. Industrial

Com'n of Utah, 740 P.2d 1331, 1333 (Utah 1987). "Fairness

requires not only an absence of actual bias, but endeavors to
prevent even the possibility of unfairness." Id. "The right to
an impartial judge embraces a defendant's right to present and
conduct his own defense unhampered by the judge's idea of what

that defense should be or how it should proceed." State v.

11



Rhodes, 224 S.E.2d 631, 638 (N.C. 1976).

The Court's review of the record in Bunnell, showed that the
administrative law judge ("ALJ") conducted the hearing in an
unacceptable manner that was sufficiently unfair as to constitute
a denial of plaintiff's constitutional right to a fair hearing.
The ALJ created an atmosphere where witnesses were inhibited and
intimidated by the judges conduct, and felt defensive; the ALJ
interfered with the plaintiff's counsel's ability to make a
record or argue the evidence; and the judge gave the appearance
of having decided the case without even considering the medical
records. Bunnell, 740 P.2d at 1333.

In the case at bar, the judge's statements and demeanor,
although an attempt to merely educate the pro se defendant, had
the effect of discouraging and persuading appellant from actually
deposing the appellee and effectively denied appellant the legal
right to depose the appellee, thereby, denying him access to
discoverable information that would have helped him adequately
prepare for trial. See Transcripts of Hearing, January 27, 1993.
The trial judge's comments went far beyond the realm of informing
or educating appellant. They in fact deterred appellant from
deposing the appellee for fear of reprisal in the form of
attorneys fees and costs against him. See Transcript of Hearing,
January 27, 1993, p.18, lines 13-14. Such conduct was
unreasonable. Thus, the trial court erred in its attempted
explanation of the rules and abused its discretion in that

regard. The trial court's conduct denied appellant right of due

12



process in this case by not affording him sufficient time or
means to prepare an adequate defense.

The judge in this case created an atmosphere of intimidation
and inhibition. Like the ALJ in Bunnell, the judge would
abruptly cut-off appellant's attempt to object or express his
disagreement with the trial court's purported explanation of
sanctions. See Transcript of Hearing, January 27, 1993, p.13
lines 11-15, pp. 15-16.

Based on the foregoing arguments, appellant asks this Court
to find that the trial court's statements regarding sanctions for
deposing appellee were inappropriate and ultimately denied
appellant the fundamental right of due process of having adequate

time to prepare his defense.

III. REFUSAL TO ADMIT RELEVANT DOCUMENTARY EVIDENCE REGARDING
WORK PERFORMED UNDER THE AGREEMENT WAS ABUSE OF TRIAL COURT'S
DISCRETION.

The issue involved is whether the trial court's decision not
to admit appellant's documentary evidence of work performed by
both parties to the contract was an abuse of discretion.

Marshall v. Van Geruen, 790 P.2d 62 (Utah Ct.App. 1990).

Appellant contends that the trial court did in fact abuse
its discretion by not admitting relevant documentary evidence
that went to the very issue of substantial performance. However,
because of technical difficulties, there is no record of the
discussion and testimony between the parties and the court

regarding the exclusion of appellant's documentary evidence.

13



"An admissibility decision is the “sum of several rulings,
each of which may be reviewed under a separate standard.'"™ State
v. Horton, 848 P.2d 708, 713 (Utah App. 1993) (quoting State v.
Thurman, 846 P.2d 1256, 1270 (Utah 1993)). This Appellate Court
in Horton, applied two standards of review in determining whether
the trial court properly excluded a witness' affidavit: a
correction of error standard to the legal content of the trial
court's ruling not to admit the affidavit, Id.; see Thurman at
1268-72; and an abuse of discretion standard in reviewing the
trial court's ruling, pursuant to Rule 804 (b) (5) of the Utah
Rules of Evidence. Horton, at 713.

In reviewing the legal content, the Court will examine (1)
whether the trial court selected the correct rule of evidence,

(2) whether the trial court correctly interpreted that rule, and
(3) whether the trial court correctly applied the rule. Id.
Applying an abuse of discretion standard in reviewing the trial
court's ruling, pursuant to Rule 804(b) (5)2?, the Court will

examine whether the probative value of the evidence in question

2 ule 804 (b) (5) of the Utah Rules of Evidence provides:
\ statement not specifically covered by any of the
loregoing exceptions but having equivalent
:ircumstantial guarantees of trustworthiness [will not
be excluded] if the court determines that (A) the
statement is offered as evidence of a material fact;
(B) the statement is more probative on the point for
which it is offered than any other evidence which the
proponent can procure through reasonable efforts; and
(C) the general purposes of these rules and the
interests of justice will best be served by admission
of the statement into evidence.

14



outweighs the probative value of other evidence on point. Id.
For rulings requiring a balancing of factors an abuse of
discretion or reasonability is the appropriate standard of

review. Id.; see Thurman at 1270 n. 11; see also State v.

Knowles, 709 P.2d 311, 312 (Utah 1985).

During appellant's direct examination of Ms. Susan St. James
("St. James"), appellant offered into evidence documents that
were prepared by St. James which evidenced invoicing, billing
dates, check numbers, dates of payments, room-by-room breakdowns
of who actually located the needed furnishings, and who actually
arranged for the purchase of the furnishings involved in this
case. Unfortunately, due to technical difficulties with the
recording equipment, St. James' testimony, appellant's motion to
enter such documentary evidence into the case and his objections,
appellee's attorney's objections to admissibility, and the courts
denial of admission were not recorded and did not become part of
the transcript. See Exhibit J (Index and page 30). Such
testimony and documentation were crucial in appellant's attempt
to show the court that there was in fact no substantial
performance on the part of the appellee. See Exhibit G. A
review of the Summary Report indicates that the appellee
performed only twenty-three percent (23%) of all the items
(includes both old furnishings and purchase of new items)
required by the agreement and only twenty-nine percent (29%) of
the new items (includes only new items purchased) required by the

agreement. See Exhibit G, page 4. Based upon the Summary
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Report of performance regarding the agreement by both parties, it
is apparent that appellant‘performed a good portion of the work
that was required by the agreement. Consequently, it is
appellant's contention that appellee performed only seventy-five
percent (75%) of her obligation under the agreement. The Summary
Report goes into detail regarding which party performed what
functions under the agreement. This Summary Report was, in fact,
of probative value to the very issue at hand, that is,
substantial performance. Consequently, appellant asks this court
to find that the trial court's decision to not admit such
relevant documentary evidence was improper and an abuse of

discretion.

IV. and V. THE TRIAL COURT'S FINDINGS OF FACTS AND CONCLUSIONS OF
LAW ARE NOT SUPPORTED BY THE EVIDENCE.

The issues are whether the trial court's theory and grounds
for determining that appellant unjustifiably terminated the
contract between the parties was proper and whether the trial
court's findings were accurate.

The appropriate standards of review are that (1) the trial
court's interpretation of a contract is not entitled to any
particular weight on appeal, where the court interprets contract
as matter of law without regard for extrinsic evidence. Baker v.

Western Sur. Co., 757 P.2d 878 (Utah Ct.App. 1988); and (2) the

trial court's findings of fact will not be disturbed on appeal
unless they "are against the clear weight of the evidence", or if

the appellate court otherwise reaches a definite or firm
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conviction that a mistake has been made. State v. Walker, 743

P.2d 191, 193 (Utah 1987).

Appellant contests the trial court's findings that the
appellee substantially performed her obligations under the
contract and contends that the trial courts findings of fact lack
sufficient specificity and adequate evidentiary support.

Utah Rule of Civil Procedure 52(a) provides: that "[iln
all actions tried upon the facts without a jury or with an
advisory jury, the court shall find the facts specifically and
state separately its conclusions of law thereon. . . ." Utah
R.Civ.P. 52(a) (as amended Jan. 1, 1987). The Utah Supreme and
Appellate Courts "consistently stress" the importance of adequate

"findings of fact." State v. Vigil, 815 P.2d 1296, 1300 (Utah

App. 1991). The failure to enter adequate findings of fact on
material issues may be reversible error. Reid v. Mutual of Omaha

Ins. Co., 776 P.2d 896, 899 (Utah 1989); see also Acton v. J.B.

Deliran, Corp., 737 P.2d 996, 999 (Utah 1987). To succeed in

challenging the findings, appellant must prove they are clearly
erroneous, i.e., against the clear weight of the evidence. Reid
v. Mutual, 776 P.2d at 899-901; Reinbold v. Utah Fun Shares, 850

P.2d 487, 489 (Utah App. 1993); Woodward v. Fazzio, 823 P.2d 474,

477 (Utah App. 1991). T"Therefore, if we are to determine whether
the evidence adduced at trial supports the trial court's
findings, the findings must embody sufficient detail and include
enough subsidiary facts to clearly show the evidence upon which

they are grounded." Woodward v. Fazzio, 823 P.2d at 477.
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Meaningful review of a decision's evidentiary basis is virtually

impossible absent adequate findings of fact. Id.; see State v.

Lovegren, 798 P.2d 767, 771 (Utah App. 1990).

In order to mount a successful challenge to the
correctness of a trial court's findings of fact the evidence
supporting the findings must be marshalled in order to
demonstrate "that the evidence, including all reasonable
inferences drawn therefrom, is insufficient to support the
findings." Grayson Roper Ltd. v. Finlinson, 782 P.2d 467, 470
(Utah 1989). The following is the evidence admitted at trial:
the appellee was to provide interior decorating services to
appellant and St. James; appellee agreed to provide those
services over a twelve month period, beginning July 1, 1991 and
ending June 30, 1992; appellee agreed to payment of $2,000 per
quarter for a total of $8,000; appellee agreed to assist in all
decisions and in the purchase of furniture and accessories for
the home; appellee was out of town frequently as a flight
attendant; appellee assisted in the purchase of approximately
$30,000 worth of furnishings for the home; appellee was paid
$6,000 for services rendered; appellant was frustrated by
appellees performance and unavailability.

Appellant challenges the court's findings in that it
refused to hear or admit testimonial and documentary evidence
through his witness, St. James. This evidence would have shown
the amount of services that was provided over the eight month

period for which the appellee was paid $6,000. It would have
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shown that appellant and St. James had to do the majority of the
work for which appellee was paid. The trial court, by its
decisions and statements made, appears to have concluded early on
that appellee was being paid for having obtained $30,000 worth of
furnishings and nothing more. Each time appellant attempted to
explain his reasoning for wanting to present his evidence, to
prove the insufficiency of the appellee's services, the trial
judge would cut him off stating that the evidence was irrelevant
to the type of contract that he believed it to be. Due to the
conclusory nature of the trial court's findings of fact, the
marshalling of facts in this case will largely be ineffectual.

See Woodward v. Fazzio, 823 P.2d at 477. In Woodward, the

Appellate Court stated:

There is, in effect, no need for an appellant to

marshal the evidence when the findings are so

inadequate that they cannot be meaningfully challenged

as factual determinations. . . . [Wlhere the findings

are not of that caliber, appellant need not go through

a futile marshaling exercise. Rather, appellant can

simply argue the legal insufficiency of the court's

findings as framed.
Id. Although, the trial court's findings of fact in Woodward,
constituted three full pages of text, they nonetheless provided
an inadequate account of the actual facts supporting the court's
ultimate decision. Id.

In this case at bar, it appears that the trial court
interpreted the agreement between the parties as a matter of law
without regard to the relevant extrinsic evidence that appellant
tried to enter into evidence. "If the trial court interprets a

contract as a matter of law without regard for extrinsic
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evidence, we afford its interpretation no particular weight."

Baker v. Western Sur. Co., 757 P.2d 878, 881 (Utah App. 1988);

see Seashores Inc. v. Hancey, 738 P.2d 645, 647 (Utah Ct.App.

1987). 1In our case, although it was clear that the trial court
did look at the appellee's extrinsic evidence, the trial court
did not consider the appellant's extrinsic evidence that went to
the very heart of substantial performance. (i.e., billing
statements, check #'s, work performed) .

Although the agreement between appellant and appellee
was a verbal agreement, it was memorialized by appellant, to
which appellee acquiesced. As such it has been held to be
legally binding. The trial judge stated that it was his duty to
hear testimony as to what agreement the parties understood they
were entering into and to interpret the terms of that agreement.
"The primary rule in interpreting a contract is to determine what
the parties intended by looking at the entire contract and all
its parts in relation to each other, giving an objective and
reasonable construction to the contract as a whole." Appellant
contends that the trial court did not read the memorialized
agreement in its entirety. It would seem that had the judge read
the agreement more carefully he would have allowed the admission
of evidence that would have contradicted the trial court's
conclusion that the appellee substantially performed.

Based on these arguments, appellant asks this Court to
find that trial court's findings of fact and conclusions of law

are not supported by the evidence and do not accurately reflect
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the trial court's findings.
IX.
CONCLUSION

Based upon the foregoing arguments, it is apparent that the
appellant did not, in fact, receive a fair trial, thereby denying
him a fundamental principle of due process. The trial court
erred when it refused to grant appellant a reasonable amount of
time to prepare an adequate defense, made improper statements
that inhibited the appellant's right to discovery, failed to
admit relevant extrinsic evidence that went to the very issue of
substantial performance and made findings that were not supported
by the evidence. The trial court's conduct regarding these
matters did not provide appellant with his fundamental due
process right of a fair trial on the merits.

Consequently, the judgment of the trial court should be
reversed and/or remanded to the trial court to be tried to an
impartial jury in the interest of justice.

DATED this fith day of January, 1994.

2 Al

Kenmeth Allen
Attorney for Appellant

CERTIFICATE OF MAILING
On this Sth day of January, 1994, I hereby certify that I
mailed by first-class, postage-prepaid, two (2) true and correct
copies of the attached APPELLANT'S BRIEF to the following:

Brent A. Gold
333 Main Street, Second Floor

P.O. Box 1994

Park City, Utah 84060
Kénneth Allen
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Don Armstrong
P.O. Box 1059
Park City, Ut. 84060
801-649-6477 Fax: 801-649-8470

August 14, 1991

Yvonne M. Giilham PLAINTIFF'S
Concepts West Interiors ﬂz
P.O. Box 2813 -

Park City, Utah
Ms. Giltham:

This letter is to confirm my understanding regarding our agreement for
your providing intsrior decorating services to Susan and | regarding our
new home at 218 Golden Eagle Dr. Park City, Utah.

The basic term of the agreement is one year beginning July 1, 1991 and
ending June 30, 1992. We will pay you a total of $8,000.00 payable
$2,000.00 each quarter at the end of each quarter with the first payment
being due on September 30, 1991. You have agreed to assist in all of our
decisions and in the purchase of furniture and accessories for the home at
vour cost.

If you have any additions or questions please contact me at your
conveaniencs.

Susan and | already appreciate your assistance and look forward to
pleasant and fun experience sharing our new home with you.

Respectfully,
PAPIE A

Donald E. Armstrong

EXHIBIT
%







Donald E. Armstrong

P.O. Box 1059

Park City, Utah, 84060
Telephone: 801-649-6477

IN THE THIRD CIRCUIT COURT OF THE STATE OF UTAH

SUMMIT COUNTY, PARK CITY DEPARTMENT

YVONNE GILLHAM, d.b.a. NOTICE OF APPEAL

CONCEPTS WEST INTERIORS,

Plaintiff,
Civil No. 923000086 CV

DONALD E. ARMSTRONG,

)
)
)
)
)
VS. )
)
) Judge: Roger A. Livingston
)
)

Defendant.

TO PLAINTIFF, YVONNE GILLHAM, dba CONCEPTS WEST INTERIORS, AND HER

ATTORNEY OF RECORD, BRENT A. GOLD.
NOTICE IS HEREBY GIVEN that Defendant, Donald E. Armstrong, is

filing an appeal in the above case.

Dated this _/2 day of April, 1993

e [ Em——

Donald E. Armstrong,
Defendant
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PROOF OF SERVICE BY FAX

Short Title of Case: GILLHAM VS ARMSTRONG
MUNICIPAL COURT CIVIL NO: 923000086 CV

[, am employed in the Summit County, State of Utah, | am over the
age of 18 years and not a party to the within action. My business
address is:

218 Golden Eagle Drive

P.O. Box 1059

Park City, Utah 84060

On the date referred to below, | served the following document(s):
Notice Of Appeal

by placing a true copy thereof, in the fax machine, and
addressed as follows:

Brent Gold Fax #649-8412
P.O. Box 1994
Park City, Utah 84060

| declare under the penalty of perjury under the laws of the State of
Utah that the foregoing is true and correct.

Executed on April 13, 1993

Masbirs Huggard






RECEIVED

BRENT A. GOLD, 1213

Attorney for Plaintiff MAR 17 1993

333 Main Street, Second Floor

P.O. Box 1394 THIRD CIRCUIT COURT
Park City, Utah 84060 PARK CITY DEPARTMENT

Telephone: (801) 649-8406

IN THE THIRD CIRCUIT COURT, STATE OF UTAH

SUMMIT COUNTY, PARK CITY DEPARTMENT

YVONNE GILLHAM, dba

CONCEPTS WEST INTERIORS, JUDGMENT

Plaintiff,

vs.
Civil No. 923000086
DONALD E. ARMSTRONG,
Judge Roger A. Livingston
Defeéendant.

et e e e e e ® S

Trial in the above-entitled matter came on before the
Honorable Roger A. Livingston, Circuit Court Judge, on Wednesday,
the 10th day of February, 1993, in Park City, Summit County, State
of Utah. The plaintiff, Yvonne Gillham, dba Concepts West
Interiors, was present and represented by her counsel, Brent A.
Gold. The defendant, Donald E. Armstrong, was present and
represented himself.

The Court, having heard the sworn testimony of plaintiff and
defendant and witnesses called by each party, and having reviewed
and examined the evidence and exhibits submitted by the respective
parties and having made and entered its Findings of Fact and
Conclusions of Law, now herewith makes and enters judgment for and

in behalf of the plainti<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>