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JURISDICTION OF THE APPELLATE COURT

Jurisdiction is conferred on this Court pursuant to Utah Code Ann. § 78-2a-3(2)(h).

ISSUES PRESENTED FOR REVIEW

Issue 1: Whether the trial court erred in granting intervenor standing to challenge the
paternity of the child Zachary born during petitioner and respondent’s marriage. Standing is
a legal issue and is reviewed for correctness without deference to the trial court. Campbell

v. State Farm Mut. Auto. Ins. Co., 2001 UT 89, § 13, 65 P.3d 1134. This issue was

preserved by petitioner's memoranda opposing intervenor’s intervention (R.83, R.222 &
R.453).

Issue 2: Whether the trial court erred in denying petitioner's motion for summary
judgment to bar respondent and intervenor from challenging Zachary's paternity on grounds
of equitable estoppel. The trial court’s grant or denial of a motion for summary judgment is
reviewed for correctness, and no deference is accorded the trial court’s conclusions of law.

Malibu Inv. Co. v. Sparks, 2000 UT 30, { 12, 996 P.2d 1043. This issue was preserved by

petitioner’s motion for summary judgment and supporting memorandum (R.1361, R.1302).
Issue 3: Whether the trial court erred in ruling that respondent benefits from the

parental presumption on her claim for custody of Zachary against petitioner. The trial

court's determination of what legal standard to apply in a custody case is reviewed for

correctness, with no deference given to the trial court. See Inre H.R.V., 906 P.2d 913, 915

(Utah Ct. App. 1995). This issue was preserved by petitioner’s trial brief (R.2177).



Issue 4. Whether the trial court erred in awarding intervenor custody rights in
Nicholas, respondent primary physical custody of Nicholas, and respondent and intervenor
joint legal custody and primary physical custody of Zachary. The trial court's custody

awards are reviewed for abuse of discretion. Hudema v. Carpenter, 1999 UT App 290,

121,989 P.2d 491. However, the trial court's discretion in custody matters must be
exercised within the confines of the legal standards set by appellate courts, and the facts
and reasons for the court’s decision must be supported by legally adequate findings of fact

and conclusions of law. Jensen v. Jensen, 775 P.2d 436, 438 (Utah Ct. App. 1989). The

issue of custody was preserved by petitioner's trial brief (R.2177).

DETERMINATIVE PROVISIONS

There are no constitutional provisions, statutes, ordinances, rules or regulations
whose interpretation is determinative of this appeal or of central importance to this appeal.

STATEMENT OF THE CASE

Nature of the Case

This appeal is from a final judgment of the Third District Court establishing paternity
of a child of the marriage in a third party, and entering orders regarding custody, child
support, alimony, and attorney fees.

Course of Proceedings and Disposition in Court Below

Petitioner commenced divorce proceedings in December 2000 (R.1). Intervenor

moved to intervene in the proceedings on January 23, 2001, claiming to be the biological



father of Zachary, one of the children born of the marriage (R.37). Concurrently,
respondent filed a motion requesting that petitioner be declared to be not the father of
Zachary and without visitation rights, and that temporary custody of both children of the
marriage be awarded to her (R.32). Petitioner opposed both motions and requested that
temporary custody of the children be awarded to him (R.56). All three motions came on for
hearing before Commissioner Michael S. Evans on February 8, 2001 (R.122).

At the hearing, respondent attempted to proffer her testimony that petitioner was not
Zachary's father, Petitioner objected on the basis of Lord Mansfield’s Rule, which
objections were sustained. In the absence of any competent evidence of petitioner's
nonpaternity, respondent stipulated that custody should continue as it had since the parties
separation, namely, upon a 50/50 access schedule (R.122). The stipulation was accepted
by the court and reduced to order (R.133).

On August 1, 2001, intervenor renewed his motion to intervene (R.165), which
petitioner again opposed (R.222). The motion was heard August 30, 2001 (R.248).
Commissioner Evans found that intervenor had not acknowledged his paternity of Zachary
for more than two years, though he was aware of and believed himself to be Zachary's
biological father, and that intervenor kept his biological connection to Zachary hidden from
others, including his wife of twenty-six years, allowing Zachary to be regarded as petitioner's
son and to become closely bonded with petitioner during critical stages of Zachary'’s

development. Commissioner Evans further found that intervenor had not had substantial



contact with Zachary prior to the initiation of the litigation, that he had not lived with Zachary
in the same household or established a parent-child bond with Zachary, that he was
completely absent from Zachary's life for the first year and a half and had only incidental
contact with him thereafter, that during intervenor's absence Zachary had developed critical
bonds with his primary caregivers, petitioner and respondent, and that to permit intervenor
to be introduced as Zachary's father would be disruptive to the child’s stability.
Commissioner Evans concluded that intervenor did not have standing to challenge the
presumption of paternity in favor of petitioner and that he did not have a constitutionally
protected liberty interest in establishing his paternity of Zachary. The Commissioner’s
findings and recommendation were subsequently reduced to order (R.671). Intervenor and
respondent objected (R.257, R.400).

The trial court heard argument on intervenor's and respondent’s objections on
December 3, 2001 (R.684). After taking the matter under advisement, the court in a
telephone conference indicated that it felt the issue was governed by the case of State In re
JW.F., 799 P.2d 710 (Utah 1990), and that the court needed additional information to
adequately address the policy considerations set forth in that case. Therefore, the court
appointed Dr. Jill Sanders “to provide the court with an independent ‘Schoolcraft evaluation
(R.728)."

Dr. Sanders submitted her “Schoolcraft evaluation” on May 13, 2002 (Ex.I-2). She

stated in the report that “Kelly Pearson functioned as Zachary's father prior to and following



his birth in September 1999. . . . Zachary identifies Kelly as his father and their attachment
is secure, strong and healthy.” Id. at 3, § 2. She further stated that intervenor’s contact
with Zachary was minimal until January of 2001, and that Zachary identifies Peter as
“Peter.” |d. She stated that she “found no information to suggest that Peter's involvement
in Zachary's life is a disruption to Zachary's normal and positive development,” id. at 4, and
that “[t]here is no research that | am aware of that suggests having two positive father
figures has a detrimental impact on a child.” |d. at 5. She found that “Peter Thanos is
Zachary's biological father,” id. at 4, and speculated that “psychologically speaking, some
relationship between a biological parent and their child is necessary for the child’s normal
development.” Id. In summary, she opined: “From a developmental and psychological
perspective, Zachary's functioning is not inherently disrupted by Peter's involvement and
Peter's relationship with Zachary is necessary to Zachary's normal and positive
development.” |d. at 5.

Upon receiving Dr. Sanders’ report, petitioner requested that Dr. Sanders address
the impact on Zachary of a disruption in the established parent-child relationship between
petitioner and Zachary, which she had not done. Petitioner also requested that Dr. Sanders
address Zachary's present ability to understand the biological facts of his parentage, or the
relevance of it to him. Dr. Sanders refused to do so. Petitioner therefore requested a
telephone conference with the court, which was held May 28, 2002 (R.847). The court

permitted petitioner to outline his concerns in a letter to the court, which he did (R.876). Dr.



Sanders responded with a letter stating that she intended to address the issues raised by
petitioner in the custody evaluation and did not deem it necessary to address them in the
“Schoolcraft evaluation” (Ex. I-3).

Meanwhile, respondent filed a motion to bifurcate the divorce and to terminate her
marriage to petitioner, which was granted. The court entered a decree of divorce dissolving
petitioner and respondent’s marriage on June 21, 2002 (R.855). .

The district court subsequently requested Dr. Sanders to address the issues raised
by petitioner. Dr. Sanders did so by letter dated August 26, 2002 (Ex. I-4). In this letter, Dr.
Sanders stated: “Children’s reactions to severely restricted or complete loss of contact with
aloved and trusted caregiver vary dramatically from child to child. It is impossible to predict
any child's specific response to such a disruption. Reactions may range from mild and
transient symptoms of grief or depression to severe mood and behavior disruption including
self-destructive behaviors. Obviously the way to protect Zachary from additional disruption
is to maintain his relationship with Mr. Pearson.” Id. at 2. She went on to state: “| do not -
believe Zachary has ‘lost’ his relationship with Mr. Pearson. To the contrary, their
relationship is a strong and positive parent-child attachment. Mr. Pearson'’s actual time with
Zachary was disrupted by the separation but has been stable and significant for more than
two years [since respondent left the marital home]. There is no basis to believe that further
disruption to the relationship between Zachary and Mr. Pearson is intrinsically linked to Mr.

Thanos' presence in Zachary's life.” Id. at 2-3. Finally, Dr. Sanders stated that “Zachary’s



cognitive ability at the age of three to understand the complexities of his parents’
relationships is extremely limited. . . . [T]he emotional meaning of these relationships is
unlikely to have much impact on Zachary for quite some time. What Zachary currently
understands is that he has a loving relationship with Mr. Pearson, whom he considers his
father and a loving relationship with Mr. Thanos, whom he considers an additional
caregiver.” 1d. at 3. She ended with a statement expressing her hope that “these parties
handle Zachary's intellectual understanding of these relationships in the same way that
parents who adopt handle the explanation of an adopted child’s circumstances.” 1d.

Thereafter, petitioner filed a motion requesting that the court set the matter for
evidentiary hearing (R.869). In a telephone scheduling conference September 19, 2002,
the court summarily denied petitioner’s request and set the matter for one-hour oral
argument October 1, 2002 (R.875).

After argument on October 1, 2002, during which no evidence was taken, the court
granted intervenor's motion to intervene (R.894). Findings, conclusions and an order were
signed over petitioner's objection on November 7, 2002 (R.933, R.975, R.971).

The following week, intervenor filed a motion for partial summary judgment
requesting that he be declared “the biological and natural father of Zachary Andrew Pearson
(R.989)." Intervenor filed his affidavit in support of the motion, attaching genetic test results
and alleging sexual relations with respondent (R.1000). Intervenor did not allege that it was

in Zachary's best interests for petitioner to be disestablished as Zachary's legal father and


http://oi.il
http://ii.ihif.il

made no argument or reference to Zachary's best interests, except to state that “issues in
regard to standing have already been addressed by this court and need not be readdressed
in this context as they are the law of the case (R.992, at 5)."

Petitioner objected to the admissibility of the genetic test results attached to
intervenor's affidavit and moved to strike the report (R.1298). Thereatfter, petitioner filed a

cross-motion for summary judgment, arguing, inter alia, that intervenor and respondent

were equitably estopped from challenging Zachary's paternity (R.1361, R.1302). Petitioner
also filed a memorandum responding to intervenor's memorandum arguing, inter alia, that
paternity should not be established absent a best interests hearing (R.1302). Intervenor
and respondent filed separate memoranda responsive to petitioner's motion for summary
judgm'ent, each claiming, inter alia, that Zachary'’s best interests mandated that intervenor
be declared Zachary's father (R.1376, R.1427).

Petitioner filed a reply (R.1598) and the affidavit of Douglas Goldsmith, Ph.D.
(R.1592), disputing the claim that Zachary's best interests mandated that intervenor be
declared Zachary’s father. Dr. Goldsmith noted that the parent-child relationship involves a
unique empathy between parent and child that develops most crucially between 9 months
and 15 months of age, and that by the age of 18 months, a child has a fully formed
conception of who his parents are. Id. at 3. Dr. Goldsmith took particular issue with Dr.
Sanders’ opinion that it is necessary for a child's normal development to have a relationship

with his biological parents, stating, rather, that it is crucial to the child's normal development



to have a healthy and undisrupted relationship with his parent, who is defined as the person
with whom the child has developed the unique parent-child relationship. 1d. at 2-3.

Intervenor's motion for summary judgment, petitioner’s cross-motion for summary
judgment, and petitioner’s objection to the admissibility of the genetic test results were set
for oral argument March 5, 2003 (R.1658). After argument, the court took the matter under
advisement and on March 11, 2003 issued its ruling orally in a telephone conference
(R.1676). The court granted intervenor’s motion for summary judgment and denied
petitioner's motion for summary judgment and objection to the admissibility of the genetic
test results. In subsequently entered findings of fact and conclusions of law entered over
petitioner's objection (R.1684, R.1723), the court concluded that intervenor had established
his paternity by proof beyond a reasonable doubt and that the presumption that petitioner is
Zachary's father had therefore been rebutted (R.1723, at 18). The court further concluded
that it had previously granted intervenor’s motion to intervene based upon having
established that it was in Zachary's best interests (o permit intervenor to intervene, and that
the court's findings and order were the law of the case. Id. at 19. With respect to
petitioner's motion for summary judgment, the court concluded that the doctrine of equitable
estoppel is inapplicable to the facts of this case. Id.

Thereafter, the matter was set for six-day trial on the issues of custody, alimony and
attorney fees. At the conclusion of the evidence, the court took the matter under

advisement, subsequently issuing written findings of fact (R. 2434) and entering a



supplemental decree of divorce (R.2503). The court applied the parental presumption
against petitioner, denied him legal custody rights in Zachary, awarded primary custody of
Zachary to respondent and intervenor, awarded primary custody of Nicholas to respondent,
and granted respondent’s request to relocate with both children to the State of Oregon. At
the same time, the court found that it was in the children's best interests that there be a
“joint physical custody arrangement” between the petitioner on the one hand, and
respondent and intervenor on the other, consisting of a 50-50 custody schedule for
Nicholas, and a somewhat less than 50-50 physical custody schedule for Zachary. The
schedule was made contingent upon petitioner relocating to Oreogn. The court awarded no
child support, alimony or attorney fees.

Statement of Facts

Petitioner and respondent were married in Salt Lake City, Utah on August 17, 1992
(R2434, at 2, | 1; R.2532, at 388:24). They met while both students at the MBA schooi at
Brigham Young University (R.2532, at 387:14) and married after completing their first year.
Id. at 389:1-12. Upon graduating in April of 1993, they both obtained jobs with Hewlett-
Packard in Corvallis, Oregon, and moved there in June of 1993. Id. 390:1-5.

Respondent quickly advanced in the company and was promoted to a management
position approximately 18 months later. |d. 391:17 —392:21. Over the next few years her

responsibilities continued to increase. Id. 394:12 - 395:19.

10



The parties’ first son, Nicholas, was born July 6, 1997 (R.2434, at 2, { 1). By this
time, respondent had risen to the position of joint fab manager (R.2532, at 395:20). She
worked long hours, sometimes until 3:00 a.m. and on weekends. |d. 394:12 - 396:4. She
did not change her work habits after Nicholas's birth, and frequently was at work by 8:00
a.m., not returning until 7:00 p.m. and sometimes later, 8:00 or 8:30 p.m. |d. 396:18 -
398:11. She also worked on her days off during the week and on weekends. |d.

Conversely, petitioner made substantial changes in his work schedule and habits to
accommodate Nicholas'’s birth. 1d. 396:5 — 399:7. He switched to a four-day work week,
did not work weekends, and did not work on his days off. He maintained a regular 40-hour
work week and took care of Nicholas when he was not working. Id. Petitioner was more
involved in the care of Nicholas than respondent due to respondent’s longer work hours,
greater church responsibilities, and her personal involvements outside the home (R.2533, at
462:19 - 463:3).

Due to a company consolidation, petitioner and respondent moved to Fort Collins,
Colorado on August 1, 1998 and continued their employment there (R.2532, at 405:12).
Almost immediately upon moving to Fort Collins, a friend of respondent’s began recruiting
her to work for a startup company in Salt Lake City, and petitioner and respondent began
discussing moving again. Id. at 407:12 - 408:6. Initially petitioner said no, but ultimately he
agreed to the move, in part because respondent’s had been the greater salary. Id. at

411:17 - 412:10.
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Respondent moved back to Salt Lake City in January 1999 to begin in her new

position, and petitioner followed over the next several months, transitioning from Fort Collins
to Salt Lake City. Nicholas stayed partly in Salt Lake City with respondent and partly in Fort
Collins with petitioner during this transition. Id. 412:11 - 419:11 & Ex. P-11.

Unbeknownst to petitioner, commencing in 1996 and continuing thereafter through
Nicholas's birth and infancy, and Zachary's conception, respondent was involved .
romantically with intervenor (R.2533, at 449:15; R.74, {11 4-6). Intervenor was also married
at the time, and respondent and intervenor concealed their relationship from their respective
spouses (R.74, 11 4-6). Respondent became pregnant towards the end of 1998, and in
January 1999 she told intervenor that she believed the child was’his. Intervenor refused to
leave his wife and was unwilling to be known or recognized as the child’s father (R.2535, at
961:14 - 962:25; R.74, 1 4-6).

Thereafter, in late March 1999, respondent told petitioner of the pregnancy and of
the affair. She was four months pregnant by this time (R.2532, at 433:1; R.45, §4). When
respondent told petitioner that she was pregnant with Zachary, she stated that she believed
intervenor was the child's biological father. Petitioner and respondent then discussed the
viability of their marriage, and respondent stated that she must decide whether to stay with
petitioner or leave. She asked petitioner whether, if she stayed, he would rear the child as
his own, making no distinction between him and their older son. Petitioner affirmed that he

would (R.2532, at 433:12 - 435:2; R.1570, ] 4).
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The following day after this discussion took place, respondent told petitioner that
she had decided she would stay and make their marriage work (R.2532, at 435:3 — 436:8;
R.1570, {1 4-6). From that point forward, until this litigation began, respondent repeatedly
confirmed to petitioner that she considered him to be the father of the child she was carrying
and that she would treat him as such in all respects (R.2533, at 450:8 — 452:8; R.1570,

17 4-6). Respondent expressed her fear that petitioner would not do so, and she repeatedly
asked petitioner for assurance that he would, which petitioner gave. Id. Respondent also
confided to petitioner that intervenor was unwilling to do anything that would reveal the
situation to his wife and that he wanted his belief that he was the child's biological father to
remain secret (R.2533, at 456:5-11; R.1570,  4).

Relying on respondent's repeated representations and assurances, petitioner took
on the commitment of fatherhood and was as involved in the pregnancy as a father can be,
caring for and supporting respondent, attending all prenatal examinations with her, and
shouldering increased household duties to relieve respondent during the pregnancy
(R.2532, at 438:16 — 439:12; R .45, {1 5-8; R.1570, 1 9).

After Zachary's birth, respondent again resumed her full work schedule, leaving
petitioner with the lion’s share of the responsibility for the children (R.457:2-6). She had by
this time been working for several months in the high management position for the startup
company by which she'd been recruited (R.2533, at 459:14). She worked long hours during

the week, typically leaving by 8:00 a.m. and not returning until 7:00 or 8:00 p.m. or later.
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She also worked full days on Saturdays and 4 to 6 hours on Sundays. Id. at 457:1-15.

She was around even less for Zachary than she had been for Nicholas. Id. at 459:11-23.
Petitioner, on the other hand, consciously stepped back in his career in order to care for the
children (R.2532, at 431:1-17). He maintained a schedule of working 8:00 a.m. to 5:00 p.m.
Monday through Friday, and he did not work over-time or weekends (R.2533, at 457:20 -
458:4). He was involved in all aspects of the children’s care. Id. at 458:7 — 459:23. He was
the one who took Nicholas to school in the morning, and he was the one who would arrive
home in the evening to relieve the nanny (R.2535, at 1071:11-15).

Respondent never acted inconsistently with her commitment to petitioner as
Zachary's father until this litigation began (R.2533, at 452:12). She listed petitioner as
Zachary's father on his birth certificate. The papers were filled out by both respondent and
petitioner together after Zachary was born (R.2533, at 453:14 & Ex. P-9; R. 1570, {9 &
1580). Petitioner chose Zachary's given name because respondent had chosen Nicholas's
given name (R.2533, at 454:4-10). Respondent and petitioner both agreed without question
that Zachary's surname would be “Pearson<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>