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VII. ARGUMENT

POINTI: THE EXCLUDED EVIDENCE ON DUTY WOULD NOT CHANGE
THE JURY’S DETERMINATION OF A LACK OF PROXIMATE
CAUSE

A. Additional Evidence of A Defendant’s Duty Does Not Create Proximate
Cause.

It is uncontested by the parties that the law allows a jury, as in this case, to
conclude that a defendant was negligent but that the negligent acts or omissions were not
the proximate cause of the piaintiff’ s injuries. See Holmstrom v. C.R. England, 2000 UT
App 239,932, 8 P.3d 281. In fact, negligence and proximate cause are “separate and
distinct factors in assigning tort liability.” Id. In a tort case a plaintiff holds two very
different evidentiary burdens of proof. “Proof of negligence is never ‘enough by itself to
establish liability; it must also be proved that negligence was a cause of the event which
produced the injury or harm sustained by the one who brings the complaint.” Id.
(citations omitted).

Ms. Day’s argument on appeal is illogical and inconsistent with this clear legal
principle. She makes conclusory statements that more evidence of U-Systems’ duty to
Ms. Day would somehow have changed the jury’s decision on proximate cause. Yet she
is unable to explain how this excluded evidence would have affected the jury’s proximate
cause determination. The excluded evidence only related to the duty of care U-Systems
owed to Ms. Day — whether U-Systems should have left the sheetrock propped against the

wall. Plaintiff adduced ample evidence as to this duty at trial, and the excluded evidence
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did not relate to any separate acts or omissions by U-Systems — it also related to whether
or not U-Systems should have left the sheetrock propped against the wall. Twice as much
evidence on the duty element of a tort does not create any evidence of proximate cause.

In support of her argument Ms. Day quotes the following from the decision in
Milligan v. Capitol Furniture Co., 8 Utah 2d 383, 335 P.2d 619, 622 (1959):

“It is true that the question of proximate cause is ordinarily one of fact for

the jury. This is so because of different conclusions generally arising on a

conflict of the evidence, or because of different deductions or inferences

arising from undisputed facts, in respect to the question of whether the

injury was the natural and probable consequence of the proved negligence

or wrongful act and ought to have been foreseen in light of the attending

circumstances.”
Id. (quoting Anderson v. Bransford, 39 Utah 256, 116 P. 1023 (1911)). Ms. Day’s
reliance on Milligan is misplaced. She has taken this passage out of context simply to fit
her theory on appeal. In Milligan, the court was addressing a completely different
question. In that case, the Supreme Court affirmed the trial court’s order of judgment for
the defendant after a jury verdict awarding damages to the plaintiff despite concluding
that the defendant’s negligence was not the proximate cause of the injuries. Id. at 622.'
The Milligan court did not say, as Ms. Day contends in her opening brief, that evidence of

a defendant’s duty is material to the question of proximate cause. No Utah court has held

that additional evidence of duty is relevant to a proximate cause determination.

"In fact, Anderson v.Bransford, 39 Utah 256, 116 P. 1023 (1911), from where this
complete quote is taken, also does not support Ms. Day’s argument. Like Milligan, Anderson

discussed a case where the trial court directed a verdict for defendant due to a lack of proximate
cause. Anderson, 116 P. at 1024.
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In this case, Ms. Day had the burden of showing the jury that U-Systems’
negligence was the proximate cause of her injuries. This is a separate and distinct burden
of proof from that of demonstrating negligence. See Nelson v. Salt Lake City, 919 P.2d
568, 574 (Utah 1996). The trial court specifically instructed the jury as to the type of
evidence required to find proximate cause. Ms. Day’s burden of proof Was not to simply
show that U-Systems’ negligence was a cause of her injuries. Jury instruction number 30
stated that to find proximate cause, the jury must determine that the negligence “played a
substantial role in causing the injuries.” (R. 512). The excluded evidence was unrelated
to the cause of Ms. Day’s injuries. The duty language within the contract and Mr. Todd’s
opinion about applicable OSHA standards could not be used to show that U-Systems’
negligence was a “substantial” factor in the cause of the injuries. The jury concluded that
Ms. Day did not meet her burden of proof on proximate cause. The jury was not satisfied,
for whatever reason, that U-Systems caused this accident. The excluded evidence that
goes strictly to U-Systems’ duty would not have changed this outcome.

B. Ms. Day Cannot Demonstrate That She Was Prejudiced By The Trial
Court’s Exclusion of The Duty Evidence.

In order to obtain relief on appeal, Ms. Day “must show [she] was prejudiced or
harmed by the trial court’s action.” A4.K. & R. Whipple Plumbing and Heating v. Aspen
Construction, 1999 UT App 87,939, 977 P.2d 518. The Utah Supreme Court has stated
that it will reverse a trial court’s improper admission or exclusion of evidence “only

where the court’s erroneous ruling ‘was prejudicial,” ‘affected the substantial rights of the
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party,” or was otherwise ‘harmful,” City of Hildale v. Cooke, 2001 UT 56,930, 28 P.3d
697 (citations omitted). For an error to be harmful, “the likelihood of a different outcome
must be sufficiently high to undermine confidence in the verdict.” Id.; see also Anton v.
Thomas, 806 P.2d 744 (Utah Ct. App. 1991) (stating that even if trial court abused its
discretion in excluding expert testimony, ruling will not be reversed unless appellant can
show “the excluded evidence would probably have had a substantial influence in bringing
about a different verdict.”).

| It is impossible to know, without speculating about how the jury reached its
verdict, if the evidence excluded by the trial court would have affected the outcome of the
case. The Utah Supreme Court has previously held that it will not find prejudice when
the claim is so speculative that it becomes “groundless.” See Canyon Country Store, v.
Bracey, 781 P.2d 414, 423 (Utah 1989). We can only guess as to which of U-Systems’
acts or omissions the jury found to be negligent.? Likewise, although there was ample
evidence for the jury to find no proximate cause, we do not know exactly why the jury

thought U-Systems was not the proximate cause Ms. Day’s injuries.’ At the same time,

2 Ms. Day alleged that U-Systems was negligent in three separate ways, by (1) failing to
exercise reasonable care to permit plaintiff to safely perform her insulation inspection; (2) failing
to exercise reasonable care for the safety of all persons who needed to come onto the job site; and
(3) failing to foresee that plaintiff, in conducting the insulation inspection, would look behind the
sheetrock to determine if the insulation was correctly installed. (R. 507).

3 Jury instruction number 30 instructed the jury that to find proximate cause, the jury had
to find: (1) a cause and effect relationship between the negligence and the plaintiff’s injury; (2)
that the negligence played a substantial role in causing the injuries; and (3) that a reasonable
person could foresee that the injury could result from this negligent behavior. (R. 512). Jury
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there is no reason to think that the jury did not properly apply the law to the evidence,
which means that no matter how much evidence it heard regarding a duty owed by U-
Systems, that would not have changed its belief that there was insufficient or
unconvincing evidence of causation.

The jury in this case determined that U-Systems’ negligence was not the proximate
cause of Ms. Day’s injuries. Even if Ms. Day could “shed[] an entirely different light on
defendant’s responsibility,” Brief of Appellant, p. 10, introducing more evidence of U-
Systems’ duty would only go to the jury’s decision on negligence, not proximate cause. It
therefore would not have changed the outcome of the trial. The jury was obviously
satisfied that the cause of the accident was something other than U-Systems’ action or
inaction. Because she cannot show that she was prejudiced by the exclusion of this
evidence, this Court should affirm the rulings of the trial court.

POINT II: THE TRIAL COURT APPROPRIATELY EXCLUDED THE
CONTRACT FROM EVIDENCE AND PROPERLY PRECLUDED

PLAINTIFF’S EXPERT FROM TESTIFYING

A. The Trial Court Did Not Abuse Its Discretion In Excluding U-Systems’
Contract With The Federal Government From Evidence.

The trial court correctly excluded evidence at trial of the contract between U-
Systems and the federal government. On appeal, broad discretion is given to the trial

court’s decision to admit or exclude evidence. See Jensen v. Intermountain Power

instructions 31 and 32 then discussed the possibility of contributory negligence on Ms. Day’s
part. (R.513-514).
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make the determination they have to make.
(R. 646 at 6, 22-23).

Ms. Day now contends on appeal that this was an abuse of discretion because the
jury “was completely deprived of what it means in terms of implementation within the
construction industry.” Brief of Appellant, 12. This is simply not true. As stated early,
the jury received instruction number 30 which quoted federal OSHA regulation
1926.250(a)(1) and defined the key terms. (R. 526). Instruction 30 also told the jury that
this regulation “may be considered by you as evidence of the standard of care.” Thus, the
jury was free to use the regulation in determining the duty of care U-Systems owed to Ms.
Day. Furthermore, even if Mr. Todd’s testimony had been allowed, it would have only
gone to the question of duty and negligence, not proximate cause. Thus, since the jury
did find U-Systems negligent, Ms. Day was not prejudiced by the exclusion of Mr.
Todd’s opinion.

The trial court clearly considered whether Mr. Todd’s proposed testimony would
assist the jury in understanding the proper standard of care that U-Systems was required
to follow. The trial court correctly concluded that rule 702 was not intended to allow a

party to “just have a hired gun who basically comes in here and says this is my opinion.”

(R. 646 at 21).
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