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REPLY TO APPELLEE’S "STATEMENT OF ISSUES"

As noted in the case of Webster v. Reproductive Health Services, 492 U.S. 490, 512
(1989), it is the province of the Appellant to frame the issues on appeal, for "the party who
brings a suit [or appeal] is master to decide what law he will rely upon. . . ." Appellant’s
"Statement of Issues" bears little resemblance to the issues raised by Appellant and appears
to be an attempt at cross-appeal. The statement should be ignored.

REPLY TO APPELLEE’S "STATEMENT OF THE CASE" AND "COURSE OF
PROCEEDINGS"

Appellee is correct at Br. 1 in stating that this is an appeal from the denial of a
motion by Appellant seeking to set a custody decree aside. However, the remainder is little
more than argument, based upon misstatements of fact and fabrication, and should be
disregarded.

ARGUMENT

Appellee raises 25 points of argument in his response brief, many of them redundant.
Points 2., 3., 4., 10., 20., and 21. all involve Appellee’s claim that this appeal was not
timely filed. These are the same issues that were raised and briefed in Appellee’s Motion to
Dismiss for Want of Jurisdiction and require no further reply except to point out that
Appellee continues to make arguments in his brief that were not warranted by law and were
frivolous when made in his motion to dismiss. However, he now has the benefit of
Appellant’s reply to his motion, and if he didn’t know the law then, he sure did when he

prepared his response brief.



Point 9. also appears to be an attack on the timeliness of appeal not raised in
Appellee’s Motion to Dismiss. Appellee seems to be arguing that Mr. Kimball’s affidavit
and testimony is not newly discovered evidence and therefore the Rule 59 Motion to Alter or
Amend was not effective in tolling the time for appeal.

He cites no law for this proposition and totally ignores the case law readily available
in the annotations to this rule. All hold that a timely motion under Rule 59 U.R.C.P.
terminates the running of the time for appeal, and time does not begin to run again until the
order granting or denying such order is entered. (e.g. Hume v. Small Claims Court, 590 P.2d
309 [Utah 1979]; Interstate Land Corp. v. Patterson, 797 P.2d 1101 [Utah Ct. App, 1990])

Not a single Utah case holds that the time for appeal is tolled only if the trial court
finds that the Rule 59 motion is well taken, as Appellee suggests (Appellee Br. pp. 26, 27).
Such an interpretation would place counsel at risk of malpractice every time a Rule 59
motion was filed unless notice of appeal was filed within 30 days of the original judgment
regardless of the outcome of the motion. This argument is frivolous.

At Point 6. (Appellee Br. p. 22), Appellee argues that Appellant is barred by the "law
of the case" from the relief sought herein. No cases are cited or evidence marshalled as to
how the law of the case applies. Instead, Appellee cites cases holding that a party must
show a "substantial change of material circumstances" before a decree can be modified.
Appellee ignores the fact that this is not an attempt to modify the decree and the cases cited
by Appellee are totally irrelevant.

Appellee argues at Point 7. (Appellee Br. p. 22) that Appellant had a chance to

protect herself (presumably from Mr. Kimball’s conduct) during the trial of this case and that



she failed to do so by failing to call Mr. Kimball as a witness. Further, he argues at Point
23 (Appellee Br. 43) that deference should be accorded the trial judge on this issue (of
awarding custody).

Ignored is the fact that the "trial" was actually an evidentiary hearing solely on the
issue of modifying visitation from supervised to unsupervised. Other issues were not before
the trial court and not relevant. Further, as pointed out below, the findings of fact and
conclusions of law are so insufficient that one is unable to determine why the trial court
awarded custody to Appellee. So how can this unknown determination be given deference?
This argument is without merit.

At Paragraph 8. (Appellee Br. p.25) the laches argument is made. Appellee argues
that Appellant’s "delay" in pursuing an order setting the decree aside was unreasonable.
However, the record shows no delay. For upon retaining new counsel on May 4, 1992,
(Attachment A of Appellant’s Brief), a motion to set the decree aside was prepared and filed
on May 26, 1992.(Rec. 658-704, 707-708) Further, as set out below, she did not learn that
a default decree had been entered until the end of January, 1992, at which time she was
again relying upon Mr. Kimball.

Appellee’s claim that the delay between filing the motion to set aside and the courts
eventual ruling should be attributed to Appellant, is like the pot calling the kettle black..
(Appellee Br. p. 26) Appellant has no control over the trial court’s schedule. She filed a
timely notice to submit her motion for decision on June 16, 1992 (Rec. 745) And on June

17, 1992, Appellee filed an objection to the notice to submit, arguing that the court had



previously determined that Appellant’s motion to modify the visitation provisions should be
resolved before the court acted upon the motion to set it aside. (Rec. 747-748)

And, several days later, Appellee got around to filing a response to the motion to set
aside (Rec. 749-759); followed by Appellant’s motion to strike the objection and responsive
brief (Rec. 761-768); followed by Appellee’s Amended Response to Motion to Set Aside
(Rec.814-824); followed by Appellant’s motion to strike the amended response. (Rec. 825-
826) (The memo in support of this motion does not appear in the record for some reason and
is attached hereto as Attachment A)

A cursory examination of the above documents will reveal that it was Appellee who
was trying to delay the trial court’s ruling on the motion to set aside, not Appellant. Further,
this examination will reveal a pattern followed by Appellee throughout this entire litigation of
ignoring the Utah Rules of Civil Procedure and twisting facts to meet his purposes. (Not to
mention the impropriety of Attachment C of Appellee’s Brief) And, Appellee is clearly
trying to mislead this court as well.

Points 1., 5., 15., 16., and 17. of Appellee’s brief are all based upon a claim that
Appellant’s answer was withdrawn and the default decree entered against her as a result of
her stipulation that it be done. Appellee’s proof of a stipulation consists of Appellant’s
infamous letter of November 4, 1991 (Rec. 410-413; Appendix A of Appellee’s Brief) and
Mr. Kimball’s signature approving the findings of fact, conclusions of law and decree.

However, a review of the November 4th letter indicates absolutely no basis for the
misdeeds perpetrated upon Appellant on November 12th and 13th of 1991. And when

reviewed together with the affidavit of Mr. Kimball (Rec. 1380-1383) as well as the



testimony of the parties set out below, it is clear that there was no meeting of the minds, no
knowing waiver of rights, and no authority for Mr. Kimball to do what he did. Finally, the
trial court’s minute entry of November 12, 1991 (Rec. 414) indicates on its face that the
custody arrangement discussed in the telephonic scheduling conference was a temporary
arrangement indicating that it was "until such time the Defendant has resolved her problem."
(Rec. 414)

Attempts by Appellee, and the trial court, to justify what occurred the following day
on the basis of the November 4th letter is horribly misplaced. For this letter was intended as
a personal communication to Appellee, the father of Appellant’s only child, not for the
benefit of the attorney’s or the court! (Rec. 2175) Appellant’s expressions of frustration and
resignation made in a personal letter to Appellee hardly rise to the level of a stipulation or a
settlement agreement. Instead, this letter reflects Appellant’s repeated refusal to sign off on
Appellee’s settlement demands and states "I am not giving up and neither is my family."
(Rec. 411) Yet, seven days later, Appellee managed to twist this personal letter into a
stipulation for withdrawing Appellant’s answer and counterclaim, and entering a default
decree against her while Mr. Kimball stood lamely by. (Appellee Br. p.35: "This letter
constitutes a default") This is hardly justice.

Appellee argues at Points 11. and 12. that the Findings supporting the award of
custody were adequate because (1) custody was not at issue (Appellee Br. p. 28, 29) and, (2)
adequate findings were incorporated by reference in the form of the so-called custody
evaluation of Patricia Smith, Phd. (Appellee Br. p. 29-34) However, regardless of the

number of facts Appellee incorporated into the findings and conclusions by reference, they



have a fatal flaw in that they never explain why the trial court felt one parent better than the
other. They simply fail to articulate a rational factual basis for the ultimate decision by
reference to pertinent factors that relate to the best interests of the child. Sanderson v.
Tryon, 739 P.2d 623 (Utah 1987)

Appellee cites the case of Ebbert v. Ebbert, 744 P.2d 1019 (Utah App. 1987)
[Specific findings are not required where custody is not an issue.] in support of his
contention that the findings were adequate in the instant case. He argues that custody was
not an issue in the instant case because it had been resolved by the supposed "stipulation”
(the November 4th letter and Mr. Kimball’s agreement to the findings).

However, the Ebbert case is not applicable because custody was, and is, the only
issue, and hotly contested in the instant case. Appellant filed an answer and counterclaim
seeking custody (Rec. 299-302) And just prior to the entry of the default decree, she was
resisting attempts by Appellee and Mr. Kimball to get her to sign stipulations giving
Appellee custody. (Rec. 2169) As Appellee’s attorney, Mr. Barker stated:

...it’s been broached the fact that there’s been several attempts at stipulation, and
none of them included supervised visitation. Lest the court be misled into thinking
it’s (supervised visitation) some kind of a punishment later, we need to establish
through these documents that she refused to even sign the very most basic two
paragraph stipulation. She wouldn’t put her signature on anything. (Rec. 2066-2068)
And Appellee testified:

[Exhibit] thirteen is the settlement stipulation, a final settlement stipulation with my

signature on it, dated the 5th day of November, 1991, (8 days before the default

decree was entered) which was the product of five successive weeks of weekly
meetings between myself, yourself, Chase Kimball, attorney for Karen Thompson,

Karen Thompson, and Deborah’s guardian ad litem, Arnold Gardner; and also

countersigned by the custody evaluator, Patricia Smith. (Emphasis added)

Q. And the shorter one, the second one, which would be thirteen, I guess?
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A. Yes. It’s a two paragraph stipulation, merely saying that John Putvin shall

receive sole permanent custody; Karen shall receive minimum standard visitation.
(Rec. 2067-2068)

* X X

Q. (By Mr. Barker) Mr. Putvin, those stipulations and the unwillingness to
sign them on Karen’s part, why does that have anything to do with your concern that
there’s a flight risk, and there should be supervised visitation?

A. Well, first, in her deposition as has been entered in this record, she refused to
hypothetically agree to some stipulation that if one party moved, the other would get
custody. There was a great deal of ovation on that. Secondly, in this document it
stipulates that either party, a physical move by either party would be considered a
material change of circumstance, which would warrant a review of the custody

arrangement. And she refused to sign that.[No kidding!] (Emphasis and editorial
added)

X %k x

Q. With regard to those stipulations, what should make Judge Hanson believe if

anything that that concern is still real, there’s still a concern that her refusal to sign

those stipulations, or other activities in relation to the court indicate there’s still a

risk?

A. She sent me, personally addressed to me, her November 4th letter, and in that

she says I’m not giving up the fight, but I’m not going to fight the devil, ie, you.

(Rec. 2069-2070) (Emphasis added)

Appellee has also testified as to the vehemence with which Appellant contested
custody, stating "...she’s contested my name on the birth certificate, and Deborah’s middle
name, and has opposed vehemently any effort on my part to have that corrected." (Rec.
2064)

Appellant’s uncontroverted testimony is: "Because Chase [Kimball] was insisting that

[ sign those other documents. As a matter of fact, he threatened me over the phone. And I

could not accept the way he was going on it." (Rec. 2175)



In response to Mr. Barker’s question:

Now you have made some pretty serious accusations against Chase Kimball. Can you

tell us what threat he made to you to get you to sign? He threatened you to try to get

you to sign a stipulation, is that what you said?
she testified:

He was yelling at me in a very loud, and screaming voice over the phone, and he

says, you had better sign that. He says you better call me back within five minutes

with the answer to sign this, or you will loose your daughter, and you will be very,
very, very sorry. And he kept saying that over and over, and was very, very

threatening in his demeanor. (Rec. 2179)

Approximately one week later, Mr. Kimball made good his threat.

Thus, it is obvious that immediately prior to the supposed settlement which Appellee
claims made custody a non-issue, Appellant was adamantly refusing to settle or stipulate
away her claim to custody in spite of the threats of her own attorney! Thereafter, Appellee
used the November 4th letter and the complicity of Appellant’s counsel to not only obtain
permanent custody, but an onerous visitation arrangement which effectively cut Appellant off
from any meaningful relationship with her daughter. (The quote of Judge Hanson at
Appellee Brf. p.23 is enlightening on how this was accomplished.) And, shortly thereafter,
Appellee and the child moved to New Zealand.

The above testimony is also enlightening as to the argument made by Appellee at
Point 18. and 24. For, as Appellee admits at Brief 40-41, in January, 1992, when Mr.
Kimball attempted to act on Appellant’s behalf in this action, Appellee filed a Motion to

Require Proof of Authority (Rec. 506-507) The obvious inference is that Appellee had

reason to believe Mr. Kimball had been discharged from the case.



Mr. Kimball’s affidavit in response to this motion (Rec. 499-500) does imply that his
representation of Appellant had been continuous and unbroken up to that date and to this
extent, is inconsistent with his later affidavit in support of the motion to amend. (Rec. 1380-
1383) However, this later affidavit is clearly against Mr. Kimball’s interest in that it exposes
him to civil suit for malpractice as well as professional disciplinary action.

More importantly it corroborates the inference that Appellee knew of his lack of
authority and provides a timeframe wherein Appellee obtained this knowledge (Before
Kimball approved the findings and decree). He had absolutely nothing to gain and
everything to lose in giving this affidavit and its credibility should be given great weight.

Appellee’s argument, that Mr. Kimball did represent Appellant at the time the decree
was entered, misses the point. Whether he did or didn’t, it is uncontroverted that he was not
authorized by his client to withdraw her answer and counterclaim, enter into a stipulation on
her behalf, approve findings of fact, conclusions of law or the entry of a default decree. In
fact, he was specifically directed otherwise by his client.

The uncontroverted testimony of Appellant is as follows:

Q. When was the first time you saw that custody decree?

A. If I've seen it, I think I have, if I’ve seen it, it was I went with you to the
courthouse.

Q. When was the first time you ever became aware of the custody decree?

A. I believe it was toward the end of January, and I don’t even remember how I

found out, but I was very upset, and I called Chase, and raked him over the coals for
it.

Q. Did you ever authorize Mr. Kimball to withdraw your answer?

A. Did I ever authorize?



Q. To withdraw your answer to this lawsuit, and let it go by default?
A. No, I did not.

Q. Did you ever authorize him to approve, or sign the Findings of Fact or that
default decree?

A. Absolutely not. In the first place, I didn’t know there was a default decree

going on. In the second place, he wanted me to sign one of these other things, and

when I refused, he said, well then let me sign it. I said, absolutely not. If anybody

signs it, it will be me, and you’re not. (Rec.2170-2171)

In any event, it is manifestly unjust to sanction Appellant for Mr. Kimball’s duplicity
and abandonment, or for bringing it to the trial court’s attention.

CONCLUSION

It is obvious from the record that Appellant was unjustly denied a fair hearing on her
claim to custody of her child. Instead, the misdeeds of Appellee and Appellant’s attorney,
Mr. Kimball, resulted in a default decree of custody which allowed Appellee and his other
wife, to whisk the child away to New Zealand. Since that time, Appellant has had to swim
up the stream of Appellee’s numerous and meritless, motions, petitions, personal injury
actions and all else that a bottomless pocket and a willing attorney can devise to vex her.

This court should reverse the trial court’s denial of Appellant’s Rule 60(b) motion and

remand this matter for a hearing on the issue of custody. Further, Appellant should be

awarded attorney’s fees for proceedings in the trial court and on appeal, pursuant to Rule 33,

10



U.R.A.P. and Rule 11, U.R.C.P. for the numerous frivolous pleadings filed by Appellant

since May, 1992.

DATED this _&df‘ day of M/(//A/Q& 1994.

DANIEL DARGER
Attorney for Appellant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Reply Brief of
Appellant has been hand delivered to Mitchell R. Barker 349 South 200 East, Suite 170,
Salt Lake City, UT 84111, this 2" day of — 1994,

mmr/
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Daniel Darger (0815)

Attorney at Law

100 Commercial Club Building
32 Exchange Place

Salt Lake City, Utah 84111
Telephone: (801) 531-6686

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JOHN CARL PUTVIN
MEMORANDUM IN SUPPORT
Plaintiff, : OF MOTION TO STRIKE

VS.

Civil 'No: 910903188 CS
KAREN LARIE THOMPSON, ET AL

Defendant. : Judge: Hanson

COMES NOW, Plaintiff by and through her attorney Daniel Darger. Esq., and hereby
submits the above-entitled Memorandum.
UNDISPUTED FACTS
1. On May 26, 1992, Defendant served upon Plaintiff’s counsel a motion and
memorandum to set aside the default custody decree entered in this matter. (Exhibit A)
2. On June 2, 1992, Defendant served upon Plaintiff’s counsel an addendum to

Defendant’s memorandum in support of said motion. (Exhibit B)



3. On June 16. Plaintiff had failed to file a responsive memorandum and on said
date, Plainuff filed a notice to submit. (Exhibit C)

4, On June 17, 1992, Plaintiff filed an objection to the notice to submit. (Exhibit
D)

S. On June 18, 1992, Plaintiff mailed to Defendant a response memorandum to
Plaintiff’s motion to set aside. (Exhibit E)

6. This Court has entered no order extending Plaintiff’s time to respond nor has it
entered an order staying the determination of Defendant’s motion or otherwise delaying the
decision on Plaintiff’s motion.

7. On June 26, Defendant received Plaintiff’s Amended Response (Exhibit F)

ARGUMENT

L PLAINTIFF’'S AMENDED RESPONSIVE MEMORANDUM IS UNTIMELY
AND SHOULD BE STRICKEN

Rule 4-501 is clear in its requirement that a responsive pleading shall be filed and
served within ten days after service. The use of the mandatory word "shall” indicates that

strict compliance is required. Moore v. Schwendiman, 750 P.2nd 204 (Utah App. 1988)

(Mandatory requirements must be complied with precisely)

The appellate courts of Utah have consistently held that the procedural time
requirements must be strictly complied with, unless a motion to extend the time is timely
made, or upon motion and a showing of excusable neglect, as provided by Rule 6(b) U.R.C.P.

The cites to these decisions are too numerous to include herewith considering the number of



different rules to which they relate; e.g. Rule 12 (answer), rule 52 and 59 (motion for new
trial), appellate Rule 4, etc.
While the appellate courts in Utah have yet to rule on directly on this issue, the Court

of Appeals has indicated in dicta that a responsive memorandum must be timely for it to be

considered in ruling on a motion. In the case of Gillmore v. Cummings, 806 P.2nd 1205
(Utah App 1991), the court reversed an order of summary judgment because it was entered

prior to the expiration of the ten day period for filing a responsive memorandum. The court

stated: "...the trial court should have considered such a response, if imelv received, before
ruling on the motion to strike and the summary judgment motion." (emphasis added, at page
1208)

Plaintiff was served with Defendant’s motion on May 26, 1992 and the response
would have been due on June 8th, with the three day mailing period included. Defendant
served her addendum on Plaintiff on June 2, 1992 and Plaintiff waited an additional thirteen
days after this date to file the notice to submit. Thus, Plaintiff had at least twenty one days
in which to prepare a response, which he failed to do. Thus, the filing of an amended
responsive memorandum thereafter, is untimely and this court should strike this pleading as
not complying with Rule 4-501.

The alleged basis for Plaintiff's objection and the late filing of his memorandum and
amendment should be of substantial concern to this court. As the Court will recall, it noted
Defendant’s motion to set aside while in chambers prior to the beginning of the evidentiary
hearing on Defendant’s motion to modify visitation. he Court commented that a decision of

the motion to set aside may make the evidentiary hearing moot. However, Plaintff states in



his objection that this Court "stated that Defendant’s earlier motion, to modify the visitation
provisions of the decree, should be determined before the instant motion is considered.”
(Exhibit D) And in his memorandum, Plaintiff argues that his responsive memorandum is not
yet due because the courts comment referred to above somehow had the effect of staying
Defendant’s motion to set aside, or tolling or extending the time within which Plaintiff is
required to answer. As this court is aware, Plaintiff’s position has absolutely no basis in fact
or law.

To begin with, it defies logic and reason as to why this court would stay the decision
on a motion that may make a prior motion moot until the prior motion can be decided. If
anything, reason would dictate that it be the other way around. More importantly, this Court
entered no such order and no motion for such an order has been filed. Assuming the fact that
Plaintiff’s counsel is a licensed member of the Bar, he is presumed to know that the alteration
of time requirements set by procedural rules can only be done upon stipulation or motion
properly brought before the court. and not by the courts spontaneous comment in chambers.
If he is not so aware. Rule 11 would require that he make inquiry. Instead of filing a Rule
6(b) motion, and providing a showing of excusable neglect, Plaintiff simply ignores the law
and files his memorandum.

Of equal concern is Plaintiff’s outright misrepresentation of the facts. The comment
in chambers as recalled by this counsel was not as Plaintiff represents. However, Defendant
will leave it to the court to construe its own comments. Suffice it to say that this does not
amount to excusable neglect where, subsequent to the comment in chambers, Plaintiff was

served with



Defendant’s addendum to the memorandum, clearly indicating that Defendant had no illusions
that her motion to set aside was not proceeding forward.

For the reasons above stated, Plaintiff respectfully request that this Court disregard
Plaintiff’s amended memorandum in ruling upon Plaintiff’s motion to set aside the default

decree. Further, this court should strike said pleadings from the record as untimely.

Dated mg%{_ day of /.

DANIEL DARGER ~—
Attorney for Plaintff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Memorandum in
Support of Motion to Strike has been mailed, postage prepaid to Mitchell R. Barker, 2870
South State Street, Salt Lake City, UT 84115-3692. this 2\, day of TR0 —

1992.
K(\Ah}\b ) \ \(L\'}\)m‘
\j >
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EXHIEIT A



Daniel Darger (0815)

Anorney at Law

100 Commercial Club Building
32 Exchange Place

Salt Lake Ciry, Uuth 84111
Telephone: (801) 531-6686

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JOHN CARL PUTVIN
MOTION TO SET ASIDE
Plaintiff, : DEFAULT JUDGMENT

'f.,..f

VS.

Civil No: 910903188 CS
KAREN LARIE THOMPSON, ET AL

Defendant : Judge: Hanson

Moton is hereby made for an order seming aside the d=fauli custody decree entered in
the above maner by this Court on November 13, 1991. Tnis moton is made pursuant 10 Rule
60 (b) (5) in that said judgment is void 1o the exient that it provides relief differsnt in kind
from or excesding that specifically praved for in plaindffs complaint or 1o the extent that

said dzcree goes beyond the actual decision of this Court.



Further, this mouon is made pursuant to Rule 60 (b) (7) in that said decree is

"improper, or illegal, and voidable." (P_& B Land. Inc v Kluneervik, 751 P.2nd 274 [Ut Ct

App. 1988] at page Z77)
Basis for this motion is more panicularly set out in defendant’s memorandum in

support hereof, attached hereto and incorporated herein by reference.

Datzd mis;Z_éi%ay of ‘]4@//7 ~ . 1992,

Danie] Darger
Atorney at Law ‘

CERTIFICATE OF SERVICE~

I HEREBY CERTIFY that 2 rue and correct copy of the foregoing Motion has been
mailed. posi2ge prepaid to Mitchell R. Barker.2870 South State Sweet, Salt Lake City, UT
84115-3692, this ).\, day of _ DN , 1992,

\\\_ ..
Glmot.psd {AHJJ\Q. \%{A\Qﬂ 1o




For the rcasons above suated, defendant respectfully requests that this Court set aside

the Findings of Fact, Conclusions of Law and Custody Decree previously entered.

L
Duted this 2 (" day of/M/Vuif . 1992,
0

DANIEL DARGER \
Anorney for Plainuff \

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Memorandum
has besn mailed. postage prepaid to Miwchell R. Barker.2870 South State Swrest, Sult Lake
City, UT 84115-3692, this 2\ day of _YY~Q\ 4 . 1992,
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Danie] Darper (0815)

Atorney at Law

100 Commercial Club Building
32 Exchange Place

Salt Lake City, Utah §4111
Telephone: (801) 531-6686

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JOHN CARL PUTVIN
ADDENDUM TO DEFENDANT'S

Plaintiff, : MEMORANDUM IN SUPPORT
OF MOTION TO SET ASIDE
DEFAULT JUDGMENT

VS.

KAREN LARIE THOMPSON, ET AL
Civil Nqg: 810903188 CS
Defendant

Judge: Hanson

COMES NOW, Defendant by and throvgh her anorney Daniel Darger, Esg., and
hereby submits the above-endiled Memorandum.
UNDISPUTED FACTS
1. Defendant realieges and incorporates herein the facts set forth in her

Memorandum in Support of Motion 10 Set Aside Default Judgment on file herein.



: A mere finding that the pariies arc Or arc not *fit and proper persons o be
awarded the care, custody and control” of the child cannot pass muster when the
custody award 1s challenged and an abuse of the trial court’s discretion is urged on
appeal. (Marinzz V. Maninez. 728 P.2nd 994 [Uah 1986) at page 994.)

This exactly the inswant case. The findings merely recite that Plaintff is a fit and
proper person 10 be awarded custody. There is no finding as 10 what would be in the best
interest of Deborah.  And. in fact this court could not make the required findings based upon
the evidentary record 2s it is. There has bsen no evidenuary hearing 1o allow the court 10
hear and weigh evidence or judge the credibility of witnesses. nor is there a2 stipulation signed
by the parues as 10 what those facts are. Since the custody issus was not tried upon the facts,
here is simply no evidence for the court 10 sift in determining the best Interssts of Dezboran
and. thus. the findings should be set 2side 2s cleariy erroneous.

For the additional reasons zbove swated. D2 =ndant respectfully request that this Court

set 2side the findings of fact conclusions of law and custody jecree hererofore entered.

e ot dav of ﬂaaa 19992,

/

Dated his

worney for Plaindff

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY tnat 2 cue and correct copy of the foregoing Memorandum
has been mailed. pos2ge preoaic 10 Mitchell R. Barker.2870 South Siate Sweew Salt Lake

. e - - . . - - —
Cirv. UT 84115-3602. this & G2y C = O . 1992,
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Danie] Darger (0815)

Attorney for Defendant

100 Commercial Club Building
32 Exchange Place

Salt Lake Ciry, Utah 84111
Telephone: (801) 531-6686

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JOHN CARL PUTVIN
NOTICE TO SUBMIT

Plaintiff,
vs.
Civil No: 910903188 CS
KAREN LARIE THOMPSON
Judge: Timothy R. Hanson
Defendant

TO THE CLERK OF THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STAT= Or UTAR:

PLEASE TAKE NOTICE, pursuant to Rule 4-501(1)(d) of the Utzh Rules of Judicial
Administraton, that all papers to be filed in support of D=fendant’'s Mouon 1o Set Aside Default
Judgment have been filed. and Defendant requests that this be submined for decision.

\
DATED this | (. _ day of > . 1992

DARIEL DARGER
Auorney for Dzfendant




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Notice 1o Submit

has been mailed. postage prepaid 10 Mitchell R. Barker, 2870 South State Street, Salt Lake Ciry,
Utwah 84115 this _Wo __ day of S\ om~—_ , 1992
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Mitchell R. Barker, #4530
Akttorney for Defendant

2870 South State Street

Salt Lake City, tah 84115-36%92
Telephone (801) 486-9638

TEIRD DISTRICT COURT, SALT LAKE COUNTY, ETATE OF UTAZE

JOHN CARL PUTVIN, OBJECTION TO DEFENDANT'S
NOTICE TO SUBMIT
Plaintiffs,
Civil No. 9109031g8CS
vs.
KZREN LARIE THOMPSON, et 21l., Judge Hanson
Defendants.

Plaintiff John Carl ©Putvin ("John"") <comes now and
respectfully objects to the "Notice to Submit" filed by defendant
Karen Thompson ("Karen") on or about June 16, 19292. The Notice is
premature and contrary to the direction given by the Court.

Defendant herself has filed a Petition to Change Custody in
the action, which is still pending. 2n evidentiary hearing was
held on that motion on May 27 and 28, 19292. The third day of the
hearing on her motion is scheduled for July 7, 1992.

2t the two day hearing, the Court acknowledged defendant's
motion attacking the criginal decree, and stated “hat defendant's
earlier motion, to modify the visitation provisions cf the decree,

1



should be determined before the instant motion is considered.

For some reason Plaintiff's counsel has no copy of defendant's
memorandum in its files. On this date the undersigned has obtained
a copy of the memorandum from the office of defense counsel. In
the event the Court desires briefing of the matter now, the
plaintiff should be permitted an opportunity to brief this very
serious matter prior to submission for decision.

Respectfully submitted this 17th day of June, 19282.

e

Mitchell R. Barker
ttorney for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that I caused a copy of the foregoing to be

mailed to Daniel Darger, Esg., on this 17th day of June, 1992, at
100 Commercial Club Building, 32 Exchange Place, Salt Lake City,

tah 84111. ////

Mitchell R. Barker




EXHIBIT E



-~
\ = e

R=LzZIVED sk » 2 1882

Mitchell R. Barker, #4530
Attorney for Defendant

2870 South State Street

Salt Lake City, Utah 84115-3692
Telephone (B0l) 486-9638

TEIRD DISTRICT COURT, SALT LAKE COUNTY, STATE OF UTAX

JOHEN CARL PUTVIN, RESPONSE TO DEFENDANT'S
MOTION TO SET ASIDE
Plaintiffs, DEFAULT JUDGMENT
Civil No. 910903188CS
vs.
K2ZREN LARIE THOMPSON, et &l., Judge Hanson

Defendants.

Plaintiff John Carl Putvin ("Putvin'") comes now and responds
as follows to the "Motion to Set Aside Default Judgment" filed by

defendant Karen Thompson ("Thompson").

INTRODUCTION
Findings of Fact, Conclusions of Law and a Decree were entered
by the Court only after defense counsel agreed to them, and then
approved them by his signature. Even if her ninety day period
within which to ask <the Court to consider setting aside the
judgment had not already passed, her actions and those of her
attorney waived any defect she might have otherwise claimed.

1l
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Decree. What she really seeks is a modification of the decree,
without following Rule 6-404, Utah Code of Jud. Admin., without
showing changed circumstances and without following the clear
procedural requirements and pre-conditions contained in the Decree.
Par. 5. Since Thompson failed to appeal, she must move against
the Decree by way ©of a petition to modify, showing changed
circumstances. anderson v. Anderson, 12 Utah 2d. 36, 368 P.2d 264
(1962) .

Respectfully submitted this 18th day of June, 19S2.

/57

Mitcnell R. .Barker
ttorney for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that on or about this eighteenth day of June,
1282, I mailed a copy of the foregocing to Daniel Darger, Esg., 100
Commercial Club Building, 22 Exchange Place, Salt Lake City, Utah
8§4111.

Mitchell R. Barker
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RECEIVED JUN 2 5 1992

Mitchell R. Barker, #4530
Attorney for Defendant

2870 South State Street

Salt Lake City, Utah 84115-3692
Telephone (801) 486-9638

THIRD DISTRICT COURT, SALT LAKE COUNTY, STATE OF UTAH

JOHN CARL PUTVIN, AMENDED RESPONSE TO
MOTION TO SET ASIDE
Plaintiffs, DEFAULT JUDGMENT
Civil No. 910903188CS
vs.
KAREN LARIE THOMPSON, et al., Judge Hanson

Defendants.

Plaintiff John Carl Putvin ("Putvin") comes now and responds
as follows to the "Motion to Set Aside Default Judgment" filed by
defendant Karen Thompson ("Thompson").

INTRODUCTION

Findings of Fact, Conclusions of Law and a Decree were entered
by the Court only after defense counsel agreed to them, and then
approved them by his signature. Even if her ninety day period
within which to ask the Court to consider setting aside the
judgment had not already passed, her actions and those of her
attorney waived any defect she might have otherwise claimed.

This response memorandum is actually not yet due. During the

1



entered upon the minutes of the court." 73 Am.Jur2d Stipulations
Sec. 2 (1974) (footnote omitted, emphasis added); quoted with
approval in Barker v. Brown, 744 P.2d 333, 335 (Utah App. 1987).
CONCLUSION
Thompson has no basis for relief from her voluntarily entered
Decree. What she really seeks is a modification, without following
Rule 6-404, Utah Code of Jud. Admin., without showing changed
circumstances and without following the clear procedure and pre-
conditions in the Decree. Par. 5. Since Thompson failed to
appeal, she must move against the Decree by way of a petition to
modify, showing changed circumstances. Anderson v. Anderson, 12
Utah 2d. 36, 368 P.2d 264 (1962). Yet she argues as if on appeal.
Respectfully submitted this 18th day of June, 19%82.
/T L
Mitchell R. Barker
Attorney for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that on or about this eighteenth day of June,

1992, I mailed a copy of the foregoing to Daniel Darger, Esqg., 100
Commercial Club Building, 32 Exchange Place, Salt Lake City, Utah

7705 [ ik

Mitchell R. Barker

11
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he had purchased the panties warn by E. in
the picture. Mrs. Workman corroborated,
testifying that ahe dill not remember the
picture being tahen and that she had never
scen the picture or the pantics before. Mr.
Workman testified that he could not re-
member the picture being taken.  Even
though defendants knew that Kelly had
bebived inappropriately with E, much of
the inappropiiate behavior that they knew
about occurred in 1987 and 1988 and the
photograph was takea In 1986. Morcover,
any kunowledge of inappropriate behavior
dues not ga to whether they knew the
phuto was being taken, nor at what angle
and focus. Fucther, while Kelly did testify
to sexually abusing E., he never testified to
being aexually aroused by the photo In
question nor of taking or possessing it for
the purpase of being sroused, nor of telling
defendants that the photo aroused hinm.

In short, no evidence supposls a concly-
sion that defendants knew that E's but-
tocks were only partially covered moments
before the photo was taken, that they
knowingly allowed Kelly to take or possess
the photo, or that they knew the plioto was
taken or possessed by Kelly for the pur-
pose of sexually arousing him. The State
therefore failed to present any evidence on
the inteat element of the offense charga il
Thus, the judge was justified in arresting
the judgment on the basis that the fucts
proved did not couslitute an offense.

OBSTRUCTION OF JUSTICE

15) The State charged Mrs. Woikman
with obstruction of justice in violation of
Utah Code Ann § 76 8-306 ¢ The requi:
site criminal Intent Is “with intent to hin-
der, prevent, or delay the discovery, appre-
hension, prosecution, conviclion, or punish-
meut of another for the commission of a
crime...."

4. The formation charging Mis Waorkman with
violatlun of Utabi Code Ana. § 76-8-306 chacges
a3 follows:

Ihat on or about Scptcmber, 1985 (o August,
1949, at the place alucesald |1 ayton), the dde-
lcadants, as pactics, whth lateat to hiader,
pMevent, or dc{\)‘ the discoveary, apprchension,
prosccution, convicilun or punishmcnt of aa-

806 I"ACIFIC REFORTER, 24 SERIES

Agaln, where either a Urial or an appel-
late court, substitutes its judgment for that
of the jury, the veadict must be based on
evidence “so lnherently hmprobuble that no
reasonable mind could believe it.” State v.
Myers, 606 .2 260, 253 (Ulah 198u) (Wil-
kins, J. concurring) (citations omitted). Un-
der such citcumstances, an arrest of judg-
ment is appropriate.

‘The State clnima that Mra. Workman ab-
structed justice because ahe knew that Kel-
ly was acxunlly abusing and exploiting E.
and ahe deliberately withheld this informa-
tion from the police until after they con-
tacted her. The specific evidence relicd on
by the State Is Mes. Workman’s kunowledge
that Kelly sent bras to E. In late 1987 or
early 1988, her receipt of the telephone call
about the pool Incident in the summer of
1988, Kclly's statement that he wanted to
marry E. made ln 1987, and the perjod of
daily long distance telephone calls for
which there is no date. The State fusther
claims that Mes. Woirkman was motivated
to ebstruct juslice becanse she ahared with
Kelly a joint account into which he deposit-
ed hundceds of dullars.

Mis. Workman testifiedd, and Kelly cor-
roborated that she handled each inciilent a3
it came up. Each time, she reprimanded
Kelly, Informed him of the rules of her
houschold and warned him not to do it
sgain. Kelly testilied that he concealed lis
abuse fiom the Warkmans. In April 1988,
when the police Infosmed Mrs. Woirkman
that Kelly was under investigation, she
readily provided the police with whalever
evidence and information they requested.
In fact, it was Mea. Workiman who, at the
request of the police, searched her daugh-
ters’ bedrooms, found the lingerie and the
photographs and turned them over to the
pulice.  Both Kelly snd Mra. Workman tes-
tified that the funds in the account were to
pay for skating lessons for E., that Mra.
Wockman ucver knew how much money

other for the commission of a cilme did pro-
Mde the olfender 8 means for avalding dis-
corvery or apprchension, obstauct by deception
anyonce liom pesfonming au act that inight
lead 10 discovery, apprchension, prosccalon
o8 comiction of » peison, o conceal, alics or
destroy physical evidence.

GILLMOR v. CUMMINGS Utah 1205
Chie o 008 P24 1203 (1hah App. 1990)

was In the account, and that she made only
one withdrawal of cighty-five dollars. Fi-
nally, these Incldenta occurred over a two
and a hall year period, during which thne
Mrs. Workman was lnvolved with the myri-
ad tasks of running a household of thiiteen
lo fourteen people plus guests.

We ngree with the trial court that the
evidence s inherently improbable such that
8 reanonable mind could not conclude that
In 1986 and 1987 Mrs. Workman was aware
that Kelly was sexually exploiting E. aud
that thereafter she helped him concesl the
ctime until April 1988. Further, it Is Inher-
ently Improbable that, even if she were
aware of the abuse, the joint bank account
would have motivated Mrs. Workman to
conceal Kelly’s abuse of her daughter. We
therefore find that the trial court was justi-
fied In nrvesting judgment againat Mra.
Workman becanse the facts proved did not
support the offense charged.

Affirmed.

BENCII and GREENWOOD, JJ.,
concur,

L
© |-u [T

Charles F. GILLMOR, Ir., Plalntiff
and Appellant,
v.

Velgh CUMMINGS, Jeffiey K. Galick,
Janet E. Carlick, Peter Swaner, W, Al-
lan Pelton, Thnber Lakes Corporution,
a Utah corparation, Valley Bank and
Trust Company as trustee for the W.
Allan Pelton Tiust and for John Does 1
thiough {8, Defendants and Appcllces.

No. 890562-CA.
Court of Appeals of Utah.
Feb. 22, 1991,

Boundary dispute was brought, alleg-

Ing, Inter alia, unlawful detainer, trespass
Uih Aep 603 808 P 20~ 14

aud conversion.  The Third District Court,
Summit County, J. Dennis Frederick, J.,
granted summary Judgment for defen-
danta, and appeal was taken. The Court of
Appeals, Greenwood, J., held that trial
court improperly granted summary judg-
ment prior to time In which plaintiff was
entitled to file respanse to defendanta’ mo-
tion to atrike portions of his affidavit op-
posing summary judgment.

Reversed and remanded.

Judgment ¢=188

Trial court Improperly granted summa-
ry judgment prior to titne in which nonmaov-
ant was eatitled to file reaponse to mov-
ants’ motion to strike portions of his affida-
vil opposing sununary judgiment.  Judicial
Aduministration Rule 4-601(1)b).

D. Gilbert Athay (argued), Salt Lake
City, for plainti(f and appellunt.

Bruce A. Maak, Michael M. Later (ar-
gued), Salt Lake City, for defendants and
respondents Garlick, Pelton & Valley Rank.

Lowell V. Summerhays, Murray, for de-
fendants and respondents Timberlake.

Dennis M. Astill, Salt Lake City, for de-
fendant and respondent Valley Bank.

Refore BENCH, BILLINGS and
GREERWOOD, J).

OPINION

GREENWOOD, Judge:

Appellant Charles F. Gillmor, Jr. (Gill-
mar) sppeals the grant of summary judg-
ment in favor of appellees Jeffrey K. and
Janet E. Garlick (the Garlicka), and W,
Allan Pelton and Valley Bank and Trast
Company as trustee for the W, Allan Vel
ton Trust (Pelton). We conclude thnt the
summary judgment was granted prema-
turely because Gillmor was not given ade-
quate time to respond to appellees’ motion
to strike portions of his affidavit opposing
summary Mdgment. Therelore, we re-
verse.
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BACKGROUND

This dispute involves neighboring parcels
of land in Summit Countly. Old Rauch
Road separates the land occupicd by appel-
tees Gadlicks and Pelton, to the west, from
that occupicd by Gillmor, ta the east. In
Octoher 1987, Gillmor filed 8 complaint
alleging, in effect, that the record bound-
ary of his property actually extends across
Ol Ranch Rtoad, overlapping much of the
property occupied by appelices. lle sought
relicl wnder theories of unlaw ful detainer,
trespass, and conversion, among others.

Appellees denied Gillmor's allegation, as-
secling that under the properly desceip-
tions in the relesant warranty deeds to all
thiee parcels, Ol Ranch Road [orms the
record houndary between their land and
Gillmor's.  Appellees also assested that
even if Gillmor's allegation about the prop-
erly overlap is correct, they had become
the owners of the disputed land through
adverse possession  In November 1988,
appelices moved for partial swmmary jdg-
went on ther adverse possession claim.

The summary judgment motion was ac-
companied by affidavita of the Garle ke and
Pelion, as well as that of the Gailicks’
grantor, establishing the elements of ad-
verse possession; namely, continunus accu-
pation of the land, with payment of all
Laxes thereon, for seven years, Utah Code
Ann. §§ 78-12 12 pnd -12 1 (1987). Copies
of propesty 1ax receipts for the land oceu-
picd by appelives, going buck the requisite
seven years [com Octaber 1987, were at-
tached o the affidavits,  Certified copies
of Sunmit County tax plats were nlvo sub-
mitted. The plats identily the land occu-
picd by appellces by the same Identification
nunmbers showan on their tax receipts. The
plts slso show OM Ranch Road as the
bowndary between land taxed to appelices
and that taxed to Gillmor.

Responding to the summary judgment
motion, Gillnor alleged that in 1986, he had
paid the taxes on the Pelton parcel before
Pelton, and on the Garlick parcel before the
Garlicks® grantor, thereby interrupting the
necessary conlinuity of tax paymeunts need-
ed lo establish adverse possession. Sce
Pairsons v. Anderson, 690 P'.2d 535, 538

so6 rACIEIC TEPORTER, 20 SERIES

(Utak 1981)  Gillmor submitted a copy of
his 1986 property tax receipt, confinming
the timing of his 1986 tax payment. How-
ever, Gillmor's tax receipt is not for laxes
paid under appelices’ tax identification
aumbers.  Instend, it bears the identifica-
tion number assigned to Gillor on the lax
plats, indicating that he is laxed only on
land east of Old Ranch Road.

Giltmor also contested the continuous oc-
cupation clement of the Garlicks' claim.
He dild this by stating in his affidavit that
he had bLeen unaware, prior o 1980, of
fence rebuilding that the Garlicks® grautor
had completed in November 1980, Accord-
ing to the affidavit of the Garlicks’ grant-
or, no buildings appeated on the Galick
property until a barn waa completed In
November 1980; a home was compleled
and oceupivd in December 1981 Pelton, la
his affidavit, stated that he had built a
howe on the land he occupies in 1976, Gill-
wor did not contest the eontinuous vecupa-
thon element of Pellon's adverse possession
claun,

The Garlicks and Pelton then filed a re-
ply wemorandum and a motion to strike
five paragraphs of Gillmor's affidavit op-
posing sununary judgmenl.  Appellees ar-
gued that those paragraphs were nol based
on Gillmor's personal kaowledge, and did
not contain admissible evideace, as e
quired by Rule 66(e), Utah Rules of Civil
Proceduie.  The paragraphs included Gill
mor's claim that he had paid taxes on the
Gaclick aml Pelton propecty, and his claim
that he had been wvaware of lencing
changes on the Garlick propeity before
1980 Appelices’ reply memorandum and
malion Lo slrike were filed on Janumy 12,
1989 Ou January 19, 1989, by winule
entry, the trial court granted the molion to
stiike and graated summary judgment in
sppelices’ favor. There was no hearing vn
either the motlon for summary judgment or
the motion lo strike.

Oun January 25, 1989, Gillnor filed a “mo-
tion Lo reconsider™ the ry judgment
The primary ground for the molion was
Gillmor's assertion that “there Is a genuine
issue of fact as to where the Gailick and
Peltun homes are lucated.”  However, Gill-

St ANELT L

el

-

e T ———r

OE g T T T il

Ny 1% S b g cobe®

— o B A i

2a T

GILLMOR v. CUMMINGS

Uah 1207

Clic sa 06 F 24 12108 [thah App. 1994)

mor also noted that the court had not given
hit ten days to respond to wppellces’ mo-
tion to strike, as pravided by Utah Code
Jud Adnvin. 4-501(1Xb). Gillmor filed a sec-
ond affidavit with his motion to reconslder,
modifying the stricken paragraphs of his
first affidavit to claim personal knowledge
of the facts alleged therein. 1n this affida-
vit, Gillinor also alleged, for the first time,
that Okl Ranch Road, identificd in his origi-
nal warranly deed as the boundary be-
tween his propeity and that of appelices,
had been moved “at Jeast twice” since the
exccnlion of that deed, most recently in
1978, Gillmor also filed an affidavit of his
surveyor, James Wesl, West stated that
he had surveyed Gillmor's bunl In August
1987, and had determined that Gillmor's
propesty oveslapped with that occupied by
appelices. A map of the Gillmor property,
deawn from West's survey, was atlached lo
West's affidavit.

‘The Garlicks and Pelton responded to
Gilhnor's motion to secansider on February
T, 1989, In their response memorandum,
sppeliees contested Gillmor's and West's
assertions that Gillmor's propertly extended
across Old Ranch Road, arguing that
West's survey limproperly relicd on & meles
and bowdinds description of Gillinor's proper-
ty, instend of the warranty deed description
In Gillmor's chain of title, desciibing the
road as the boundary,

Under tah Code Jud Admin. 4-501(1)c),
Gillmor had five days, as the moying party,
to Dle a reply to appelices’ memorandum,
The tiial conrt did not wait five days, how-
ever, but denied Githwor's wotion to recon-

1. Glllmor correctly clalms that there Is » dis
puted lasue of fact concerning the locatlon of
the secord boundary between his propeity and
that of sppcllces, as ls seflccicd In his afildavit
and those of the sutveyor. This bssue, however,
Is ot materlal with sespect 10 the question of
whether appxllees bave satisficd the sequlie-
ments for adverse possession, whith was the
sole ground lor thele summary Judgment mo-
ton.  Judeed, the swmmary Jidgment motton
stasts with the assumption that the Gailids and
Pchion do In fact occupy property 1o which
Gillmor holds secord title. The tue lacation of
the svecond boundaiy has no beasing on the
adverse possesslon clabm.  Mawever, In the
event applices” adverse pussession dilense
':I:l. they must adiiess Gillmot's boundasy Hne
claln,

slider in & second minute entry, dated Feh.
ruary 7, 1999 and mailed 1o the partics on
February 9, 1989, The minute enlry re-
flects that the court considered the memo-
randa submitted in connection with the mo-
tion 1o reconsider, but does not reveal
whether the affidavita submitted by Gill-
mor with the motion to reconsider were
considered for their possible impact on the
suminnry judgnent.

On February 10, Gillinor's response lo
sppelices’ reply memorandum was filed
with the trial court. This response memo-
rundum was timely wnder Uah Code Jud.
Admin. 4-501(3). The memornndum was
accompanied by a xecond sffidavit by rur-
veyor James Weat, clalining that, under the
“metes aud bounds deseription™ of Gill-
wor's original warranty deed, West atill
conchiicd that Gillmor's  property over-
lapped with that of appelices.  Gillmor's
sesponse  memorandmin and the second
West affidavit fell on deal eare, however,
the court having already denicd the motion
to recansider.  Final judgment on the sum-
mary  judgment order was entered on
March 22, 1989, and this appeal followed.

ISSUES

Gillmor raises two jssues on appeal.
First, he contends that there is a genuine
dispute as to the true focation of the bownd
a1y between Gillmor's propeity and that of
appellees.t  Ilis second contention is that
there is a material dispute as to whether
sppellees satisfied the tax payment element
for adverse possession of the property they
now occupy.t

2. Wah Code Ann § 728-12-12 (1987) requlces
continunns occupation and payinent of 1ases on
land adversely claimed.

In no case shall adverse possesslon be con.
sldered evablished undes she provisions of
sny scutlon of this code, undoss It shall be
shown that the land had been occupled and
clabimed for ihe perlod of seven vears conting
ously, and that thie panty, his predecessors and
grantoss have pald all saves which have been
levied and asscssed upon such land according
to law.
Gillinar's memoranda and alfidaslts apparemly
dispute buth the seven year continuouy occupa-
tion and tax paymcat fus the Cailichs and o
Pelion.
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We reverse beeanse of procedural error,
and not on cither issue Gilhnor argues on
appenl ® Lhecefore, we do not adidress the
substantive issues Gillwor presents.

ANALYSIS
rocedural Evior

Appellees’ motion o steike pacls of Gill-
mor's (est affidavit was based on Ulah
R Civ I' 66(¢)  That rule provides that in
summary judgment wmotion, “Jsjupporting
aned opposing alfidavits shall be made on
personal knowledge, shall set forth such
facts as woull be admissible in evidence,
and shall show affirmatively that the affi-
ant is competent to testifly ta the malters
stated therein”  ‘The inotion to strike was
filed simultancously with, but separately
from, appclices’ ceply memorandum sup-
porting theie underlying summary  judg-
ment motion.

Because appellees’ Rule 66(e) objection lo
Gillmor's fust affidavit was framed as a
separate, written motion to stiike, Githnor
should have beea given ten days to re-
spand, ax prescribied by Utah Code Jud Ad-
min 4 500D, Additionally, becanse the
motion was seeved on Gillmor by niail,
Utah R Civ 1% G(e) entitled him 1o an wddi-
tional theee days  Therelore, hecause the
motion to strike was served on January 12,
18R, Gillmor should have been given until
Jaunnry 25 to aespoml.

Gillmor coulil have responded 1o the mo-
tion 1o stiike by anpplementing his affida-
vit to weet Rule H6(e) standands,  Uiah
I Civ.l®. G6(e) (court may permil party o
summary judgment motion to supplement
allidavits with depositions, answers Lo in-
terrogatories, or further affidaits).  Ne-
cause summary jwlgment is approprinte
only when it is clear that no disputed issues
of material fact exist, we helieve that Gill-
mor should have heen alowed to respond
to the motisn in this fashion, and that the
tial court should have cousidered such a

3. Alihough Gillimos did not Include procedusal
envor 3s a basis for appeal ta his biicl, he did
aiguc the Issue Lefore the wial comt. We con-
sider the procedural dssue on appeal lor prac-
tical icasons: we are unable 1o deteninine foom
the rccord belue us what the cowmt actually
considered la granting the summary judgincnt
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vesponse, {f timely received, belore ruling

“on the motion to strike and the swmmary
Judgment mation. It was error, however,
to rule on the motions on Januvasy 19, six
days before Gillmor's time to respond o
the motion to strike had expired.

Gilhmor's mation to reconsidee, and the
alfidavits filed with that wotion, were filed
on January 25, 1989, Vnder the combined
operation of ah Code Jud Adwin. 4-
GOL(UKL) and thakh R Civ P, Gi(e), these ma-
tegials would have been timely if they had
heen sulimitted ns A response to appelices’
motion Lo strike.  Gillmor's motivu to re-
consider ulso directed the trial court’s at-
tention o the prematurity of the summary
judgment under Rule §-503(IXb). At that
point, the trial court should have carrected

the procedural problem with its summary -
judgment ruling by reconsidering that rul- !
g in light of Gillmor's Janonry 26 affids- &

vits. However, the record does not reveal
whether the trial court denied the wotion o
reconsider upon study of Gillmor's January
26 affidwits o1, in denving the motion lo

reconsider, disregarded those alfidavits al-

Lagrethes.

flecause the tiial court geanted summary -

judgment prematurely under the applicable
procedural rules, and becauae nothing in
the recond indicates that the courl correct:
el ity procedusal error when that error was
called 1o ils allention, the summary julg-
ment is sel aside.  See Graco Fishing &

Rental Tools, Inc. v. honwoad Erplova- :

tion, Inc, 136 1 24 62, 62 63 (Utah 1981);
K O. v Denisan, 148 P 20 688, 631 (Uish
CLApp 1988).  We reverse and remand to
the tial court for proceedings consistent
with this opinion. Each party shall pay his
or ils own cosls.

BENCH and BILLINGS, JJ., concur.

and denying the motlon lor reconsldciatlon.
This bs siunlar 10 those cases where we semand
for lindings because we are nnable to discesn
foom the recond how the comt sesobed materlal
Issucs. Sce Acton v. Deliran, 131 124 996, 999
(Utah 1992); State v. Lavegren, 198 1 24 161,
270-71 (Uiah 1 App 1990).

Ny Walter James HOWELL, Plalntiff
”’, and Appelice,

'l}‘-i .

‘gil! Batbara Joyee HOWELL, Defendant

and Appellant.
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Divorce was sought.  The Third Dis-
trict. Court, Salt Lake County, Frank G.
Hoel, J., granted divorce, awarded alimony,
*and divided property. Former wife appeal-
ed. The Court of Appeals, Greenwood, J.,

e
s

e T S ORN A L

i ;o preseparation standard of living in set-
E i N ting alimony aml ahould bave considered
.:: A A standard of living duting martinge up to
JlER 1time of trial approximately two years after
| 1 ; separation; (2) monthly alimony awail was
| b! , inadequate to equalize parties’ standard of
{: ; it diving at time of divorce; and (3) tiial court
.ﬁ could refuse to specutate abont hypotheti-
ity . cal fulure tax consequences of properly
’ }}ﬁ ) :;,diviuiou pursuant to divorce.
H &: W .]!,l- Alficmed in past, reversed in part, and
E }) i ‘ remanded.
? “ i - l'; Beneh, 3, concurred in pait, dissented
HIHEN ! ot In part, and Oled opinfon.
iR EREE A
ih i
i :5}; 1. Divosce 42237
! ;! s'l Alimony was erroncously based on pre-
lii “ scparation standard of living and should
HOHEN il have been based on standard of living dur-
H ¥ "L g the marrlage wp to time of divorce Lijal
i b ,“”:.nbonl two yeirs alter separation; during
“bl'l i, that twoyear period, husband’s income
Sl 1{&‘ doubled because another airline purchased
hanl) .1‘!; husband’s employer, and hushand’s alility
":2‘" ! Lo take advantage of that change in past
H «resulled fiom perseverance during lean
iy s Uines.
e HE
et 3,2 Divorce e253(3)
oIy iqll'  Value of marital property is deter-
::!‘ : 4id mined as of time of divorce decree or at
1 1] Wrdal, but courts can, in exercise of lheir
; Fa‘ ;‘l-:gicquilal.lc powers, use different date, such
1AL L]

HOWELL v. HOWFLL
Chene 0 T.24 1303 Wiad App. 1991}

Utah 1209
as date of separation, il one parly has
acted obstiuctively.

3. Divarce ¢=211

Detesmining standard of living in or-
der (o set alimony after divorce is fact aen.
sitive, subjective tusk and is not determined
by sctusl expenses ulone,

4. Dhorce 2215

Trial courts have discretion to deter-
mine standard of living which existed dur-
ing maninge after consideration of rele-
vanl fucts and equitable principles.

6. Dlvorce €=211

Trial courts must consider the follow-
ing factors in selling alimony afler divorce:
financial conditions and needs of recipient
rpouse, recipient’s ability to produce in-
come, and ability of payor spouse lo pro-
vide auppart.

6. Divorce ¢=210(2)

Trial court setling alimony after di-
vorce should first determine financial needa
and resources of both partics and shauhl
sct alimony ns permitted by those parame-
ters o approximate parties’ standard of
living during maniage as closely as posai-
ble.

1. Divarce $7210(2)

I payor gpouse’s resources are ade-
quate, alimony following divorce need not
be limited ta provide for anly bnsic needs,
bt rhould also consider recipient spouse’s
station in life.

8. Divarce =219

Trial court setting alimony after di-
vorce must make findings on all mnterial
issues.

9. Dlhvorce =219, 286(9)

Trial court’s fuilure to make findings
on all issues material to setting alimony
alter divarce constitutes reversible error,
unless pertinent facts in record are clear,
uncontroverted, and capable of suppoiting
only finding In favor of judgment.

10. Divorce &=210(1)
Maouthly alimony award of $1,800 was

inadequate to equalize abilities of former
wife and former hushand o go forward
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