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REPLY TO APPELLEE’S "STATEMENT OF ISSUES"

As noted in the case of Webster v. Reproductive Health Services, 492 U.S. 490, 512
(1989), it is the province of the Appellant to frame the issues on appeal, for "the party who
brings a suit [or appeal] is master to decide what law he will rely upon. . . ." Appellant’s
"Statement of Issues" bears little resemblance to the issues raised by Appellant and appears

to be an attempt at cross-appeal. The statement should be ignored.

REPLY TO APPELLEE’S "STATEMENT OF THE CASE" AND "COURSE OF
PROCEEDINGS"

Appellee is correct at Br. 1 in stating that this is an appeal from the denial of a
motion by Appellant seeking to set a custody decree aside. However, the remainder is little
more than argument, based upon misstatements of fact and fabrication, and should be
disregarded.

ARGUMENT

Appellee raises 25 points of argument in his response brief, many of them redundant.
Points 2., 3., 4., 10., 20., and 21. all involve Appellee’s claim that this appeal was not
timely filed. These are the same issues that were raised and briefed in Appellee’s Motion to
Dismiss for Want of Jurisdiction and require nobfurther reply except to point out that
Appellee continues to make arguments in his brief that were not warranted by law and were
frivolous when made in his motion to dismiss. However, he now has the benefit of
Appellant’s reply to his motion, and if he didn’t know the law then, he sure did when he

prepared his response brief.

1
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Point 9. also appears to be an attack on the timeliness of appeal not raised in
Appellee’s Motion to Dismiss. Appellee seems to be arguing that Mr. Kimball’s affidavit
and testimony is not newly discovered evidence and therefore the Rule 59 Motion to Alter or
Amend was not effective in tolling the time for appeal.

He cites no law for this proposition and totally ignores the case law readily available
in the annotations to this rule. All hold that a timely motion under Rule 59 U.R.C.P.
terminates the running of the time for appeal, and time does not begin to run again until the
order granting or denying such order is entered. (e.g. Hume v. Small Claims Court, 590 P.2d
309 [Utah 1979}; Interstate Land Corp. v. Patterson, 797 P.2d 1101 [Utah Ct. App, 1990])

Not a single Utah case holds that the time for appeal is tolled only if the trial court
finds that the Rule 59 motion is well taken, as Appellee suggests (Appellee Br. pp. 26, 27).
Such an interpretation would place counsel at risk of malpractice every time a Rule 59
motion was filed unless notice of appeal was filed within 30 days of the original judgment
regardless of the outcome of the motion. This argument is frivolous.

At Point 6. (Appellee Br. p. 22), Appellee argues that Appellant is barred by the "law
of the case" from the relief sought herein. No cases are cited or evidence marshalled as to
how the law of the case applies. Instead, Appellee cites cases holding that a party must
show a "substantial change of material circumstances” before a decree can be modified.
Appellee ignores the fact that this is not an attempt to modify the decree and the cases cited
by Appellee are totally irrelevant.

Appellee argues at Point 7. (Appellee Br. p. 22) that Appellant had a chance to

j
protect herself (presumably from Mr. Kimball’s conduct) during the trial of this case and that

2
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she failed to do so by failing to call Mr. Kimball as a witness. Further, he argues at Point
23 (Appellee Br. 43) that deference should be accorded the trial judge on this issue (of
awarding custody).

Ignored is the fact that the "trial" was actually an evidentiary hearing solely on the
issue of modifying visitation from supervised to unsupervised. Other issues were not before
the trial court and not relevant. Further, as pointed out below, the findings of fact and
conclusions of law are so insufficient that one is unable to determine why the trial court
awarded custody to Appellee. So how can this unknown determination be given deference?
This argument is without merit.

At Paragraph 8. (Appellee Br. p.25) the laches argument is made. Appellee argues
that Appellant’s "delay” in pursuing an order setting the decree aside was unreasonable.
However, the record shows no delay. For upon retaining new counsel on May 4, 1992,
(Attachment A of Appellant’s Brief), a motion to set the decree aside was prepared and filed
on May 26, 1992.(Rec. 658-704, 707-708) Further, as set out below, she did not learn that
a default decree had been entered until the end of January, 1992, at which time she was
again relying upon Mr. Kimball.

Appellee’s claim that the delay between filing the motion to set aside and the courts
eventual ruling should be attributed to Appellant, is like the pot calling the kettle black..
(Appellee Br. p. 26) Appellant has no control over the trial court’s schedule. She filed a
timely notice to submit her motion for decision on June 16, 1992 (Rec. 745) And on June

17, 1992, Appellee filed an objection to the notice to submit, arguing that the court had

3
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previously determined that Appellant’s motion to modify the visitation provisions should be
resolved before the court acted upon the motion to set it aside. (Rec. 747-748)

And, several days later, Appellee got around to filing a response to the motion to set
aside (Rec. 749-759); followed by Appellant’s motion to strike the objection and responsive
brief (Rec. 761-768); followed by Appellee’s Amended Response to Motion to Set Aside
(Rec.814-824); followed by Appellant’s motion to strike the amended response. (Rec. 825-
826) (The memo in support of this motion does not appear in the record for some reason and
is attached hereto as Attachment A)

A cursory examination of the above documents will reveal that it was Appellee who
was trying to delay the trial court’s ruling on the motion to set aside, not Appellant. Further,
this examination will reveal a pattern followed by Appellee throughout this entire litigation of
ignoring the Utah Rules of Civil Procedure and' twisting facts to meet his purposes. (Not to
mention the impropriety of Attachment C of Appellee’s Brief) And, Appellee is clearly
trying to mislead this court as well.

Points 1., 5., 15., 16., and 17. of Appellee’s brief are all based upon a claim that
Appellant’s answer was withdrawn and the default decree entered against her as a result of
her stipulation that it be done. Appellee’s proof of a stipulation consists of Appellant’s
infamous letter of November 4, 1991 (Rec. 410-413; Appendix A of Appellee’s Brief) and
Mr. Kimball’s signature approving the findings of fact, conclusions of law and decree.

However, a review of the November 4th letter indicates absolutely no basis for the
misdeeds perpetrated upon Appellant on November 12th and 13th of 1991. And when

reviewed together with the affidavit of Mr. Kimball (Rec. 1380-1383) as well as the

/
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testimony of the parties set out below, it is clear that there was no meeting of the minds, no
knowing waiver of rights, and no authority for Mr. Kimball to do what he did. Finally, the
trial court’s minute entry of November 12, 1991 (Rec. 414) indicates on its face that the
custody arrangement discussed in the telephonic scheduling conference was a temporary
arrangement indicating that it was "until such time the Defendant has resolved her problem."
(Rec. 414)

Attempts by Appellee, and the trial court, to justify what occurred the following day
on the basis of the November 4th letter is horribly misplaced. For this letter was intended as
a personal communication to Appellee, the father of Appellant’s only child, not for the
benefit of the attorney’s or the court! (Rec. 2175) Appellant’s expressions of frustration and
resignation made in a personal letter to Appellee hardly rise to the level of a stipulation or a
settlement agreement. Instead, this letter reflects Appellant’s repeated refusal to sign off on
Appellee’s settlement demands and states "I am not giving up and neither is my family."
(Rec. 411) Yet, seven days later, Appellee managed to twist this personal letter into a
stipulation for withdrawing Appellant’s answer and counterclaim, and entering a default
decree against her while Mr. Kimball stood lamely by. (Appellee Br. p.35: "This letter
constitutes a default") This is hardly justice.

Appellee argues at Points 11. and 12. that the Findings supporting the award of
custody were adequate because (1) custody was not at issue (Appellee Br. p. 28, 29) and, (2)
adequate findings were incorporated by reference in the form of the so-called custody
evaluation of Patricia Smith, Phd. (Appellee Br. p. 29-34) However, regardless of the

number of facts Appellee incorporated into the findings and conclusions by reference, they

5
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have a fatal flaw in that they never explain why the trial court felt one parent better than the
other. They simply fail to articulate a rational factual basis for the ultimate decision by
reference to pertinent factors that relate to the best interests of the child. Sanderson v.
Tryon, 739 P.2d 623 (Utah 1987)

Appellee cites the case of Ebbert v. Ebbert, 744 P.2d 1019 (Utah App. 1987)A
[Specific findings are not required where custody is not an issue.] in support of his
contention that the findings were adequate in the instant case. He argues that custody was
not an issue in the instant case because it had been resolved by the supposed "stipulation”
(the November 4th letter and Mr. Kimball’s agreement to the findings).

However, the Ebbert case is not applicable because custody was, and is, the only
issue, and hotly contested in the instant case. Appellant filed an answer and counterclaim
seeking custody (Rec. 299-302) And just prior to the entry of the default decree, she was
resisting attempts by Appellee and Mr. Kimball to get her to sign stipulations giving
Appellee custody. (Rec. 2169) As Appellee’s attorney, Mr. Barker stated:

...it’s been broached the fact that there’s been several attempts at stipulation, and
none of them included supervised visitation. Lest the court be misled into thinking
it’s (supervised visitation) some kind of a punishment later, we need to establish
through these documents that she refused to even sign the very most basic two
paragraph stipulation. She wouldn’t put her signature on anything. (Rec. 2066-2068)
And Appellee testified:

[Exhibit] thirteen is the settlement stipulation, a final settlement stipulation with my

signature on it, dated the 5th day of November, 1991, (8 days before the default

decree was entered) which was the product of five successive weeks of weekly
meetings between myself, yourself, Chase Kimball, attorney for Karen Thompson,
» Karen Thompson, and Deborah’s guardian ad litem, Arnold Gardner; and also

/ countersigned by the custody evaluator, Patricia Smith. (Emphasis added)

/ Q. And the shorter one, the second one, which would be thirteen, I guess?

6
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A. Yes. It’s a two paragraph stipulation, merely saying that John Putvin shall
receive sole permanent custody; Karen shall receive minimum standard visitation.
(Rec. 2067-2068)

%k %k Kk

Q. (By Mr. Barker) Mr. Putvin, those stipulations and the unwillingness to
sign them on Karen’s part, why does that have anything to do with your concern that
there’s a flight risk, and there should be supervised visitation?

A. Well, first, in her deposition as has been entered in this record, she refused to
hypothetically agree to some stipulation that if one party moved, the other would get
custody. There was a great deal of ovation on that. Secondly, in this document it
stipulates that either party, a physical move by either party would be considered a
material change of circumstance, which would warrant a review of the custody
arrangement. And she refused to sign that.[No kidding!] (Emphasis and editorial
added)

%* Kk %k

Q. With regard to those stipulations, what should make Judge Hanson believe if
anything that that concern is still real, there’s still a concern that her refusal to sign
those stipulations, or other activities in relation to the court indicate there’s still a
risk?

A. She sent me, personally addressed to me, her November 4th letter, and in that
she says I’m not giving up the fight, but I’'m not going to fight the devil, ie, you.
(Rec. 2069-2070) (Emphasis added)

Appellee has also testified as to the vehemence with which Appellant contested

custody, stating "...she’s contested my name on the birth certificate, and Deborah’s middle

name, and has opposed vehemently any effort on my part to have that corrected.” (Rec.

Appellant’s uncontroverted testimony is: "Because Chase [Kimball] was insisting that

I sign those other documents. As a matter of fact, he threatened me over the phone. And I

could not accept the way he was going on it." (Rec. 2175) e

7
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In response to Mr. Barker’s question:

Now you have made some pretty serious accusations against Chase Kimball. Can you

tell us what threat he made to you to get you to sign? He threatened you to try to get

you to sign a stipulation, is that what you said?
she testified:

He was yelling at me in a very loud, and screaming voice over the phone, and he

says, you had better sign that. He says you better call me back within five minutes

with the answer to sign this, or you will loose your daughter, and you will be very,
very, very sorry. And he kept saying that over and over, and was very, very

threatening in his demeanor. (Rec. 2179)

Approximately one week later, Mr. Kimball made good his threat.

Thus, it is obvious that immediately prior to the supposed settlement which Appellee
claims made custody a non-issue, Appellant was adamantly refusing to settle or stipulate
away her claim to custody in spite of the threats of her own attorney! Thereafter, Appellee
used the November 4th letter and the complicity of Appellant’s counsel to not only obtain
permanent custody, but an onerous visitation arrangement which effectively cut Appellant off
from any meaningful relationship with her daughter. (The quote of Judge Hanson at
Appellee Brf. p.23 is enlightening on how this was accomplished.) And, shortly thereafter,
Appellee and the child moved to New Zealand.

The above testimony is also enlightening as to the argument made by Appellee at
Point 18. and 24. For, as Appellee admits at Brief 40-41, in January, 1992, when Mr.
Kimball attempted to act on Appellant’s behalf in this action, Appellee filed a Motion to

Require Proof of Authority (Rec. 506-507) The obvious inference is that Appellee had

reason to believe Mr. Kimball had been discharged from the case.
"\
/'/

/
/
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Mr. Kimball’s affidavit in response to this motion (Rec. 499-500) does imply that his
representation of Appellant had been continuous and unbroken up to that date and to this
extent, is inconsistent with his later affidavit in support of the motion to amend. (Rec. 1380-
1383) However, this later affidavit is clearly against Mr. Kimball’s interest in that it exposes
him to civil suit for malpractice as well as professional disciplinary action.

More importantly it corroborates the inference that Appellee knew of his lack of
authority and provides a timeframe wherein Appellee obtained this knowledge (Before
Kimball approved the findings and decree). He had absolutely nothing to gain and
everything to lose in giving this affidavit and its credibility should be given great weight.

Appellee’s argument, that Mr. Kimball did represent Appellant at the time the decree
was entered, misses the point. Whether he did or didn’t, it is uncontroverted that he was not
authorized by his client to withdraw her answer and counterclaim, enter into a stipulation on
her behalf, approve findings of fact, conclusions of law or the entry of a default decree. In
fact, he was specifically directed otherwise by his client.

The uncontroverted testimony of Appellant is as follows:

Q. When was the first time you saw that custody decree?

A. If I’ve seen it, I think I have, if I’ve seen it, it was I went with you to the
courthouse.

Q. When was the first time you ever became aware of the custody decree?

A. I believe it was toward the end of January, and I don’t even remember how I

found out, but I was very upset, and I called Chase, and raked him over the coals for
it.

Q. Did you ever authorize Mr. Kimball to withdraw your answer? ‘

A. Did I ever authorize?

9
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Q. To withdraw your answer to this lawsuit, and let it go by default?
A. No, I did not.

Q. Did you ever authorize him to approve, or sign the Findings of Fact or that
defaulit decree?

A. Absolutely not. In the first place, I didn’t know there was a default decree

going on. In the second place, he wanted me to sign one of these other things, and

when I refused, he said, well then let me sign it. [ said, absolutely not. If anybody

signs it, it will be me, and you’re not. (Rec.2170-2171)

In any event, it is manifestly unjust to sanction Appellant for Mr. Kimball’s duplicity
and abandonment, or for bringing it to the trial court’s attention.

CONCLUSION

It is obvious from the record that Appellant was unjustly denied a fair hearing on her
claim to custody of her child. Instead, the misdeeds of Appellee and Appellant’s attorney,
Mr. Kimball, resulted in a default decree of custody which allowed Appellee and his other
wife, to whisk the child away to New Zealand. Since that time, Appellant has had to swim
up the stream of Appellee’s numerous and meritless, motions, petitions, personal injury
actions and all else that a bottomless pocket and a willing attorney can devise to vex her.

This court should reverse the trial court’s denial of Appellant’s Rule 60(b) motion and

remand this matter for a hearing on the issue of custody. Further, Appellant should be

awarded attorney’s fees for proceedings in the trial court and on appeal, pursuant to Rule 33,

10
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U.R.A.P. and Rule 11, U.R.C.P. for the numerous frivolous pleadings filed by Appellant

since May, 1992.

DATED this _fo}day of M/{ﬂ,v(/& 1994,

DANIEL DARGER
Attorney for Appellant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Reply Brief of
Appellant has been hand delivered to Mitchell R. Barker, 349 South 200 East, Suite 170,
Salt Lake City, UT 84111, this 20" day of __ Mgathh —  1994.
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.

Daniel Darger (0815)

Attorney at Law

100 Commercial Club Building
32 Exchange Place

Salt Lake City, Utah 84111
Telephone: (801) 531-6686

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JOHN CARL PUTVIN

MEMORANDUM IN SUPPORT
Plaintiff, : OF MOTION TO STRIKE

VS.

Civil No:; 910903188 CS
KAREN LARIE THOMPSON, ET AL

Defendant. : Judge: Hanson

COMES NOW, Plaintiff by and through her attorney Daniel Darger, Esq., and hereby
submits the above-entitled Memorandum.
UNDISPUTED FACTS
L. On May 26, 1992, Defendant served upon Plaintiff’s counsel a motion and
memorandum to set aside the default custody decree entered in this matter. (Exhibit A)
2. On June 2, 1992, Defendant served upon Plaintiff’s counsel an addendum to

Defendant’s memorandum in support of said motion. (Exhibit B)
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3. On June 16, Plaintiff had failed to file a responsive memorandum and on said
date, Plaintiff filed a notice to submit. (Exhibit C)

4, On June 17, 1992, Plaintiff filed an objection to the notice to submit. (Exhibit
D)

S. On June 18, 1992, Plaintiff mailed to Defendant a response memorandum to
Plaintiff’s motion to set aside. (Exhibit E)

6. This Court has entered no order extending Plaintff’s time to respond nor has it
entered an order staying the determination of Defendant’s motion or otherwise delaying the
decision on Plaintiff’s motion.

7. On June 26, Defendant received Plaintiff's Amended Response (Exhibit F)

ARGUMENT

L PLAINTIFF’'S AMENDED RESPONSIVE MEMS)RANDUM IS UNTIMELY
AND SHOULD BE STRICKEN

Rule 4-501 is clear in its requirement that a responsive pleading shall be filed and
served within ten days after service. The use of the mandatory word "shall” indicates that

strict compliance is required. Moore v. Schwendiman, 750 P.2nd 204 (Utah App. 1988)

(Mandatory requirements must be complied with precisely)

The appellate courts of Utah have consistently held that the procedural time
requirements must be strictly complied with, unless a motion to extend the time is timely
made, or upon motion and a showing of excusable neglect, as provided by Rule 6(b) U.R.C.P.

The cites to these decisions are too numerous to include herewith considering the number of

2
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different rules to which they relate; e.g. Rule 12 (answer), rule 52 and 59 (motion for new

trial), appellate Rule 4, etc.
While the appellate courts in Utah have yet to rule on directly on this issue, the Court

of Appeals has indicated in dicta that a responsive memorandum must be timely for it to be

considered in ruling on a motion. In the case of Gillmore v. Cummings, 806 P.2nd 1205
(Utah App 1991), the court reversed an order of summary judgment because it was entered
prior to the expiration of the ten day period for filing a responsive memorandum. The court

stated: "...the trial court should have considered such a response, if timelv received, before

ruling on the motion to strike and the summary judgment motion." (emphasis added, at page
1208)

Plaintiff was served with Defendant’s motion on May 26, 1992 and the response
would have been due on June §th, with the three day mailing pe:iod included. Defendant
served her addendum on Plaintiff on June 2, 1992 and Plaintiff‘waited an additional thirteen
days after this date to file the notice to submit. Thus, Plaintiff had at least twenty one days
in which to prepare a response, which he failed to do. Thus, the filing of an amended
responsive memorandum thereafter, is untimely and this court should strike this pleading as
not complying with Rule 4-501.

The alleged basis for Plaintiff’s objection and the late filing of his memorandum and
amendment should be of substantial concemn to this court. As the Court will recall, it noted
Defendant’s motion to set aside while in chambers prior to the beginning of the evidentiary
hearing on Defendant’s motion to modify visitation. he Court commented that a decision of

the motion to set aside may make the evidentary hearing moot. However, Plaintff states in

/
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his objection that this Court "stated that Defendant’s earlier motion, to modify the visitation
provisions of the decree, should be determined before the instant motion is considered.”
(Exhibit D) And in his memorandum, Plaintiff argues that his responsive memorandum is not
yet due because the courts comment referred to above somehow had the effect of staying
Defendant’s motion to set aside, or tolling or extending the time within which Plaintiff is
required to answer. As this court is aware, Plaintiff’s position has absolutely no basis in fact
or law.

To begin with, it defies logic and reason as to why this court would stay the decision
on a motion that may make a prior motion moot until the prior motion can be decided. If
anything, reason would dictate that it be the other way around. More importantly, this Court
entered no such order and no motion for such an order has been filed. Assuming the fact that
Plaintiff’s counsel is a licensed member of the Bar, he is prcsumfd to know that the alteration
of time requirements set by procedural rules can only be done upon stipulation or motion
properly brought before the court, and not by the courts spontaneous comment in chambers.
If he is not so aware, Rule 11 would require that he make inquiry. Instead of filing a Rule
6(b) motion, and providing a showing of excusable neglect, Plaintiff simply ignores the law
and files his memorandum.

Of equal concern is Plaintiff’s outright misrepresentation of the facts. The comment
in chambers as recalled by this counsel was not as Plaintiff represents. However, Defendant
will leave it to the court to construe its own comments. Suffice it to say that this does not
amount to excusable neglect where, subsequent to the comment in chambers, Plaintiff was

served with ‘

4
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Defendant’s addendum to the memorandum, clearly indicating that Defendant had no illusions
that her motion to set aside was not proceeding forward.

For the reasons above stated, Plaintiff respectfully request that this Court disregard
Plaintiff’s amended memorandum in ruling upon Plaintiff’s motion to set aside the default

decree. Further, this court should strike said pleadings from the record as untimely.

Dated m&%i_ day of / ‘

DANIEL DARGER ~~—'
Attorney for Plaintiff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Memorandum in
Support of Motion to Strike has been mailed, postage prepaid to Mitchell R. Barker, 2870
South State Street, Salt Lake City, UT 84115-3692, this 2\, _day of —Q\)0~—

1992.
N \ S\ |

G10mot.pr

5
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Daniel Darger (0815)
Anorney at Law

100 Commercial Club Building
32 Exchange Place

Salt Lake Ciry, Uwah 84111
Telephons: (801) 531-6686

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JOHN CARL PUTVIN : '

MOTION TO SET ASIDE

Plainuff, : DEFAULT JUDGMENT
: et

VS,

Civil No: 910903188 CS
LAREN LARIE THOMPSON, ET AL :

efendant : Judge: Hanson

Motion is hereby made for an order seuing aside the dsfault custody decres entered in
the above maner by this Court on November 13, 1991. Tnis motion is made pursuant 10 Rule
60 (b) (5) in that said judgment is void to the extent that it provides relief different in kind
from or e¢xceeding that specifically praved for in plaindff”s complaint or to the extent that

sald decree goes beyond the actual decision of this Court

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Further, this motion is made pursuant to Rule 60 (b) (7) in that said decree is

“improper, or illegal, and voidable.”" (P & B Land. Inc. v. Kluneervik, 751 P.2nd 274 [Ut Ct

App. 1988] at page 277)
Basis for this motion is more paricularly set out in defendant’s memorandum in

support hereof, attached hereto and incorporated herein by reference.

!
Dated mi&%ay of _'.)4{[1//] D~ . 1992,

( \ %j\; @Eﬂ ——

~ Daniel Darger
Anorncy at Law

CERTIFICATE OF SERVICE~

I HEREBY CERTIFY tha: 2 ue and correct copy of the foregoing Motion has been
mailed. posizge prepaid 10 Mitchell R, Barker.2870 South State Swmeet, Salt Lake City, UT
84115-3692, this 1\ day of _ NG LB , 1992,

-\\\_ ~ “%
Glmotpd ’ %é\y{,u\«; . 0\\13'\‘%
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For the reasons above staled, defendant respectfully

requests that this Count set aside

the Findings of Fact, Conclusions of Law and Custody Decree previously entered,

Duted this &ij\ day of /M/(/[//(f . 1992,

> (e

DANIEL DARGER \

Attorney for Plainuff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true
has been mailed, postage prepaid 10 Mi
City, UT 84115-3692, this

and correct copy of the foregoing Memorandum
wchell R. Barker.2

870 South S:ate Swreet, Salt Lake
¢day of YN0\ /:) , 1992,

LY
\ ; Sa—

NPT ?S\FL\M AN

N

G10mot.pri

ibr YU.
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Daniel Darp
Atomey at Law

10X Commercial Club Building
32 Exchange Place

Salt Lake Ciry, Utah 84111
Telephone: (801) 531-6686

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JOHN CARL PUTVIN
ADDENDUM TO DEFENDANT'S
Plaintiff, : MEMORANDUM IN SUPPORT
" 'OF MOTION TO SET ASIDE
DEFAULT JUDGMENT
VS.

KAREN LARIE THOMPSON, ET AL
Civil Na: 810903188 CS
Defendant

Judge: Hanson

COMES NOW, Dezfendant by and throuvgh her antomey Daniel Darger, Esg., and
hereby submits the above-endded Memorandum.
UNDISPUTED FACTS
L Defendant realieges and incorporates herein the facts set forth in her

Memorandum in Support of Moton to Szt Aside Default Judgment on file herein.

/
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A mere finding that the panies are or are not "fit and proper persons 10 be
awarded the care, custody and control” of the child cannot pass muster when the
custody award 1s challenged and an abuse of the trial count’s discretion is urged on
appeal. (Marinzz v. Maninzz. 728 P.2nd 994 [Uwh 1986] at page 994.)

This exactly the instant case. The findings merely recite that Plainuff is a fit and
proper person to be awarded custody. There 1s no finding as to what would be in the best
interest of cborah.  And. in fact this court could not make the required findings based upon
the cvid:nﬁary record as it is. There has bzen no evidentary hearing 1o allow the court 10
hear and weigh evidence or judge the credibility of witnesses, nor is there 2 stipulation signed

by the pariss as 10 what those facts are. Since the custody issue was not tried upon the facts,
B D

thers is simply no evidence for the court 10 sift in determining the best imerests of Deboran

and, thus. the findings should bz set aside 2s clearly erroneous.

For ths addidonal reasons zbove swted. Defendant respectfully request that this Count

s=t 2side the findings of fact conclusions of law and custody decree herstofore enterec.

Y

Dated this 9_-/7"’/ day of 7//)/%&/,:, 19992,

/ /\
DANIEL DARG"R
Auorney for Plainuif

CERTIFICATE OF SERVICE ¢

I HEREBY CERTIFY that 2 mue and correct copy of the foregoing Memorandum
hes been mailed. poszge preozid 10 Michell R. Barker.2870 South Swate Sveer Salt Lake
Ciry. UT Sm.S €0Z. this <& day of _ oI 1992,

\
J 3 \
— N ol R y
RNA L~ Ao S N AN
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Danie] Darocr (0815)

Anomey for Defendant

100 Commercial Club Building
32 Exchange Place

Salt Lake City, Utah 84111
Telephone: (801) 531-6686

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JOHN CARL PUTVIN
NOTICE TO SUBMIT
Plainuff,

Vs,
Civil No: 910903188 CS

KAREN LARIE THOMPSON
Judge: Timothy R. Hanson
Defendant : e, o8

TO THE CLERK OF THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STAT=Z OF UTAH:
PLEASE TAKE NOTICE, pursuant 10 Rule 4-501(1)(d) of the Uteh Rules of Judicial

Adminisaton, that all papers 1o be fiied in support of Defendant’s Mouon to Set Aside Default

Judgment have been ﬁl°d and Defsndant requests that this bs submined for dscision.

DATED tms l cay of M N . 1992 ‘

DANET DARGER
Anorney for Defendant

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Notce 10 Submit
has been mailed. postage prepaid 10 Mitchell R. Barker, 2870 South Siate Street, Salt Lake City,

Utah 8411%, this _We  day of _ S\r= , 1992,
-\
N S et gﬁclygm
N
)a
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Mitchell R. Barker, #4530
Attorney for Defendant

2870 South State Street

Ssalt Lake City, Utah B84115-36S2
Telephone (801) 486-9638

THEIRD DIETRICT COURT, SALT LAKE COUNTY, ETATE OF UThE

JOBN CARL PUTVIN, OBJECTION TO DEFENDANT'S
NOTICE TO SUBMIT
Plaintiffs, x

Civil No. 9109031E8CS
vVS.

KZREN LARIE THOMPSON, et al., Judge Hanson

e SR

Defendants.

Plaintiff John Carl Putvin ("John"") comes now and
respectfully objects to the "Notice to Submit" f£iled by defendant
Karen Thompson ("Karen") on or about June 16, 1292. The Notice is
premature and contrary to the direction given by the Court.

Defendant herself has filed a Petition to Change Custody in
the action, which is still pending. 2n evidentiary hearing was
held on that motion on May 27 and 28, 19%2. The third day of the
hearing on her motion is scheduled for July 7, 1992.

/  &T the two day hearing, the Court acknowledged defendant's
motion attacking the criginal decree, and stated that defendant's
earlier motion, to modify the visitation provisions cf the decree,

1
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should be determined before the instant motion is considered.

For some reason Plaintiff's counsel has no copy of defendant's
memorandum in its files. On this date the undersigned has obtained
a copy of the memorandum from the office of defense counsel. In
the event the Court desires briefing of the matter now, the
plaintiff should be permitted an opportunity to brief this very
serious matter prior to submission for decision.

Respectfully submitted this 17th day of June, 1992.

o

Mitchell R. Barker
ttorney for Plaintiff

CEZRTIFICATE OF SERVICE
I hereby certify that I caused a copy of the foregoing to be

mailed to Daniel Darger, Esg., on this 17th day of June, 19892, at
100 Commercial Club Building, 32 Exchange Place, Salt Lake City,

tah 84111. /////

Mitchell R. Barker
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Mitchell R. Barker, #4530
httorney for Defendant

2870 South State Street

Salt Lake City, Utah B4115-3682
Telephone (801) 4B86-9638

THIRD DISTRICT COURT, SALT LAKE COUNTY, ETATE OF UTAK

JOHN CARL PUTVIN, RESPONSE TO DEFENDANT'S
MOTION TO SET ASIDE
Plaintiffs, DEFAULT JUDGMENT
Civil No. 810903188CS
Vs.
KAREN LARIE THOMPSON, et zl., Judge Hanson

Defendants.

Plaintiff John Carl Putvin ("Putvin") comes now and responds
as follows to the "Motion to Set Aside Default Judgment" filed by

defendant Karen Thompson ("Thompson").

INTRODUCTION
Findings of Fact, Conclusions of Law and a Decree were entered
by the Court only after defense counsel agreed to them, and then
approved them by his signature. Even if her ninety day period
within which +to ask <he Court <to consider setting aside the
judgment had not already passed, her actions and those of her
attorney waived any defect she might have otherwise claimed.

1
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Decree. What she really seeks is a modification of the decree,
without following Rule 6-404, Utah Code of Jud. Admin., without
showing changed circumstances and without following the clear
procedural reguirements and pre-conditions contained in the Decree.
Par. 5. Since Thompson faziled to appeal, she must move against
+he Decree by way of a petition to modify, showing changed
circumstances. Anderson v. Anderson, 12 Utah 2d. 36, 368 P.2d 264
(1962).

Respectfully submitted this 18th day of June, 19%2.

Mitchell R. .Barker
ttorney for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that on or azbout this eighteenth day of June,
10282, I mailed a copy of the foregoing to Daniel Darger, Esg., 100
Commercial Club Building, 22 Exchange Place, Salt Lake City, Utah
8§4111.

Mitche

'_l
}—

R. Barker
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Mitchell R. Barker, #4530
Attorney for Defendant

2870 South State Street

Salt Lake City, Utah 84115-3692
Telephone (801) 486-9638

THIRD DISTRICT COURT, SALT LAKE COUNTY, STATE OF UTAH

JOHN CARL PUTVIN, AMENDED RESPONSE TO
MOTION TO SET ASIDE
Plaintiffs, DEFAULT JUDGMENT
Civil No. 910903188CS
vs.
KAREN 1LARIE THOMPSON, et al., Judge Hanson

Defendants.

Plaintiff John Carl Putvin ("Putvin") comes now and responds
as follows to the "Motion to Set Aside Default Judgment" filed by
defendant Karen Thompson ("Thompson").

INTRODUCTION

Findings of Fact, Conclusions of Law and a Decree were entered
by the Court only after defense counsel agreed to them, and then
approved them by his signature. Even if her ninety day period
within which to ask the Court to consider setting aside the
‘judgment had not already passed, her actions and those of her
attorney waived any defect she might have otherwise claimed.

/; This response memorandum is actually not yet due. During the

¢
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E' entered upon the minutes of the court." 73 Am.Jur2d Stipulations
Sec. 2 (1974) (footnote omitted, emphasis added); quoted with
approval in Barker v. Brown, 744 P.2d 333, 335 (Utah App. 1987).
CONCLUSION
Thompson has no basis for relief from her voluntarily entered
Decree. What she really seeks is a modification, without following
Rule 6-404, Utah Code of Jud. Admin., without showing changed
circumstances and without following the clear procedure and pre-
conditions in the Decree. Par. 5. Since Thompson failed to
appeal, she must move against the Decree by way of a petition to
modify, showing changed circumstances. Ander;on v. Anderson, 12
Utah 2d. 36, 368 P.2d 264 (1962). Yet she argues as if on appeal.
Respectfully submitted this 18th day of June, 1992.
%N
Mitchell R. Barker
Attorney for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that on or about this eighteenth day of June,

1992, I mailed a copy of the foregoing to Daniel Darger, Esqg., 100
Commercial Club Building, 32 Exchange Place, Salt Lake City, Utah

772 S ok

Mitchell R. Barker
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he had purchased the panties worn by E. in
the picture. Mrs. Workinan corroborated,
tenmtifying that she did nol remciber Lhe
picture being taken and that she had sever
secn the picture or the pautics before,  Mr.
Workman lestified that he could nol re-
member the picture bheing taken.  Even
though defendants knew that Kelly had
bebwved inappropriately with E, nuch of
the inappropiiate behavior that they knew
aboul occurred in 1987 and 19688 sud the
photograph was taken in 1986, Morcover,
any knowledge of inappropriale bLehavior
does aol go Lo whether they kuew the
phuto wax being taken, nor at what angle
amld focus. Further, while Kelly dJid testily
o sexually abusing E., hie never testified to
being scxually arvused by the phole n
question nor of taking or possessing it for
the purpose of being sroused, nor of telling
defendiats that the photo sroused hiw.

In short, no evidence supports » conclu-
sion that defendants knew that B's hul-
tocks were only partially covered noments
before the photo was laken, that they
knowingly allowed Kelly to take or possess
the phouto, or that they knew the photo was
laken or possessed by Kelly for the pur-
pose of sexually arousing him. The State
thercfore failed to present any evidence on
the intent clement of the offense chargil
Thus, the julge was justified in asresting
the juldgment on Lhe basis that the fucls
proved did nol coustitute an offense.

OuSTRUCTION OF JUSTICE

{5t The Stale charged Mrs. Workman
with obstruction of justice in vislation of
Uiah Code Aon. § 76-B-306.¢ The sequi-
sile criminal fatent {8 “with intent to hin-
der, prevent, or delay Ihe discovery, appre-
hension, prosecution, conviction, or punish-
menl of another for the connmission of a

crinee., ...

4. The dnformation chacging Mrs. Worhman with
viobitton of Utali Code Ann. § 76-8-)06 chasges
a3 {nblons:

That un or about Scptcmber, 1983 10 August,
1949, at the place afuresald [Layton), the de-
fendtants, as partics, whih lutent 1o hisder,
preso, or J:r.l)' the dixavary, appichcasion,
prosccution, coovicilun of punishucnt of an-

sfde the offender 8 means for svolding dis-
covery of appichension, obstsnct by deception
snyone fom poslonming an act that inlgh
lcad 10 discovery, appschenslon, prasccution
ot conviction of a peisun, or conceal, alicr or
destroy physical evidence.

=]

HiY "
g
Apaln, where either & trial or an sppel- . :g 13
late court, subslitutes s judgment for that Hio 1
of the jury, the vealict must be hased on 'rff' ) }
evidence “so Inherently hnprobubile that no :.:'( '
reasonable mind conld bclieve it.”  State v. &I
Myers, 606 .24 260, 253 (Utah 1981) (Wil- 'i !
kins, J. concurring) (citations omitted). Un- Rk ; '
der such circumstances, an sirest of Judg- ON
meat is appropriate. : '.
‘The State chnima that Mra. Workman ab- It
atsucted justice because ahie knew that Kel- R} -4
ly was nexunlly abusing and exploiting E. i
and ahe deliberately withheld this informa- Bt
tion from the police uutil after they con- i 1
tacted her. The specific evidence relicd on 5 A8
by the State Is Mrs. Workinan's knowledge !P “IN
that Kelly sent bins to E. in late 1987 or I t
early 1988, her receipt of the telephane call i B!
sbout the pool incident in the summer of i * {8
1988, Kelly's statement that he wanted to EA H
marry B, omade In 1987, amd the perfod of Y-
daily long  distance teleplone cnlls for -
which there is no date. The Stale furlher i# At
claima that Mrs. Workman was motivated 3 '
10 obalruct justice Lecause ahe ahared with v B
Kelly a joinl account into which he deposil- ,E il
el hundreds of dollars. 0
Mes. Workman testificd, nnid Kelly cor- i‘ ) 5‘;
roborated that she handled cach inchlent as i 4
it came up.  Each time, she reprimanded B |
Kelly, informed |!i|ll of the rules of hee “. “
houscholld and warned him nol to do it ;"
Kelly testified that he concealed Lis .
abuse [soni the Workinans.  In April 1988, i Mt H
when the police fnformed Mrs, Workman 1R
that Kelly was under investigation, she . l
readily provided the police with whalever i u
evidence and information they requested. ARG
In fact, it was Mra. Workman who, al the K -'
request of the police, searched her daugh- b ,. .
ters” bedrooms, found the lingerie and the l )’.
pholographs and turned them over lo Lhe :L",‘, .
pulice. Hoth Kelly and Mes, Workman les- % zs
tified that the funds in the account were lo ; ’."' ,
pay for skaling lessous for E., that Mrs, .' gL
Workman uever knew how such wmoney i . !
oihicr for the conunission of 8 ciime did pro- ' L il."

VLT S s a2y

GILLMOR «. CUMMINGS Bk 12¢
Clleaa dib P24 1203 {thah App. 1994)

was In the account, and that she made only
one withdrawal of cighty-five dollars. Fi-
nally, these Incldenta occurred over a two
and & half year period, during which time
Mrs. Workman was Involved with the myrdi-
ad tasks of running a household of thicteen
lo fourteen people plus guesla,

We ngree with the Uial court that the
evidence Is inherently improbable such that
& reasonable mind could not conclude that
In 1986 and 1987 Mrs. Workman was aware
that Kelly was sexually expliiting E. and
that thereafter she helped him concesl the
crime until Aprit 1988, Further, il Is lnher-
ently Improbable that, even if she were
aware of the abuse, the joint bauk account
would have motivated Mrs. Warkman to
conceal Kelly's abuse of her daughler. We
therefore find that the trial courl was jusil-
fied In arvesting Judgiment againat Mra,
Workman beesuse the facts proved did not
support the offense charged.

Alfirmed.

BENCH and GREENWOOD, 3.,

concur.

L6 i....u....,......

Chatles F. GILLMONR, Ir., Plalndlff
and Appellant,

v.

Velgh CUMMINGS, Jefliey K. Garlick,
danet E. Gaolick, Peter Swaner, W, Al
lan Pelton, Thuber Lakes Corporation,
a Uiah corporallon, Yalley Bank and
Truat Company as lrustee for the W.
Allan Pclton Teuat and for John Daes t
thiough 48, Delendants and Appelices.

No. 890562-CA.
Court of Appeals of Ulah.
Feb. 22, 1991,

Boundary dispule was brought, slieg-

Ing, inter alia, unlawful delainer, lrespass
Ulah Rep. 02000 P 2414
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and conversion. The Third District Cous
Summit County, J. Dennis Frederick, |
granled aummary Judgment for defe
danta, aad appeal wan taken. The Court ¢
Appeals, Greenwoad, J., held that tris
court improperly granted suminary judg
ment prior o time In which plaintifl ws
eatitled to file reapanse to defendanta’ ma
lion 10 slrike porliona of his affidavit op
posing summary judgment.

Reversed snd remanded.

Judxment ¢=188

Trial court Improperly granted sumnia-
ry judgment prior lo time in which nonmov-
ant was entithedl to file response to mov-
snta’ motlon ta strike portions of his affida-
vit opposing suminacy juidgment.  Judicial
Administeation Rule 4-601(1Xb).

D. Gilbert Athay (argued), Sall Lake
City, for plaintifl and appellant.

Bruce A. Maak, Michael M. Pater (ar-
gued), Salt lake City, for defendants and
respondents Garlick, Pelton & Valley Bank.

Lowell V. Summerhays, Murray, for de-
fendants and respondents Timberlake.

Dennis M. Astill, Salt Lake City, for de-
fendant and respondent Valley Bank.

Refore BERCH, BILLINGS and
GREENWOOD, ),

OPINION

GREENWOOD, Judge:

Appellant Charles F. Githnor, Jr. (Gill-
mot) sppeals the geanl of smnmary judg-
ment in favor of appelices Jelfrey K. and
Janel B. Gaclick (the Garlicks), snd Y,
Allan Pelton and Valley Bank and Traoat
Company as trustce fur the W. Altan Pl
ton Trust (Pelton). We conclude that the
summary judginent was geanled prema-
turely becaune Gillmor was not given ade
quate liie Lo respond to appellecs’ motion
1o sirike portions of hia affilavit opposing
suinmary Mdgmem. Thevelore, we re-
verse. —~
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BACKGROUND

This lispute invalyes neighboring parcely
of taml in Summit County,  Old Nanch
Road separates the occupicd by appel-
lees Gnelicks and I'clon, to the wesl, from
that accupicl by Giltmor, to the east. in
October 1987, Gillmor filed 8 complaint
alleging, in eflect, that the record Lound-
ary of his property actually extends across
Ol Ranch o overlapping much of the
property accupied by nppellces. e sought
reliel wnder theories of unlawful detainer,
lrespass, and conversion, among olhers.

Appellees denied Gilimor's allegation, as.
seting that under the properly deserip-
lions in the relevant warranly deeds lo all
three parcels, OM Rapel, Road forms the
second boumbary between their land and
Gilhwor's.  Appellees also asserted that
even if Gillmar's allegation about te prop-
erly overlap i correct, they bl become
the owners of (hie dispated land through
adverse possession.  In November 1988,
appellees moved fur partial summnry Judg-
ment on their adverse possession cluiin.

The summnry Judggnent motion was ac.
companied by affidavita of the Garlicks nind
Felton, as well as that of the Caslicks’
grantor, eslablishing the elements of al
verse possession; nanely, comtinunus occy-
pation of the tand, with payment of all
Lixes thercon, for seven years, Utah Cade
Avn. §§ T8-12 12 gud 12,4 (1987).  Copices
of property tax teceipts for the land necu-
picd by nppetives, Koing bnck the requisile
seven years from Oclober 1987, were at-
tached ta the affidavity, Certified capics
of Sunmunit County tnx plata were nlso aub-
mitted. The plats ileatify the lamd oceu-
picd by appelleca by the saime Wlentification
numbers shown on their tax receipts. The
Pl alao show Ol Ranch Road as (e
bonndary between bt taxed lo appellces
and that taxed to Gillior.

Responding to the summary judgment
motion, Gillmor alleged that iy 1986, he had
paid the taxes on the Pelton parcel Lefore
Pelton, and on the Garlick parcel before the
Gaclicks' grantor, therchy interrupting the
necessary conlinnity of tax paymenls necd-
ed to estallish adverse frossession.  See
Paisons v, Anderson, 690 .24 535, 538

Gillimor submitted a copy of
his 1986 Propesty tax receipt, confin ng
the timing of his 1986 (nx paymenl. Mow-
ever, Gillmor's (ax receipt is not for laxes
paid wnder appclices® (nx ileotification
awmbers, Instend, it bears 1he ilentifica-
tion number assigned to Gillinor on the tag
plats, iudicating that e is taxed only on
land east of Ol Ranch Road.

llmar also conlested the conlinuous oc-
cupation element of the Garlicks’ claim,
He did this by stating in his affidavit that
he had been uhaware, prior lo 1980, of
fence rebuilding that (he Garlicks® grantor
had completed in Novemtis 1980, Accond-
hig to the affidavit of the Garlicks® gramt-
or, no buillings appeared on Ihe Garlick
Moperly until & barn wag completed |n
Novembier 1980; a liome was completed
and occupivd in December 1981, 1'chun, la
his affidavit, stated that he bad built »
home on the land he occupics in 1976, Gill.
wor did not contest the continuous occhpa-
tinn element of Pelton's adverse possession
claim,

The Garlicks and Pelton then filed a e
Py wemoranduin and a motion to strike
live paragraphs of Gilliur's alfidavit op-
posing sunvnary Judgment.  Appellees ar-
gued that those paragraphs were nol based
on Gillmor'a personal knowledge, wnd did
not conlain  admissible evidence, as re-
gmired by Rule boite), Utah Rules of Civil
Procedure, Ve Pravagraphs Included Git)-
mor’a claim that he had Paid taxes on (he
Garlick and Pelton propeety, and his chain
thal he had been wnaware of fencing
rhanges on the Garlick propesty hicfore
80, Appelices’ teply memorandn E.__r
motion o alrike were filed on January )2,
1989, Ou January 19, 1989, Ly sninute
entry, the trial court granted the molion lo
stiike and granted suinmary judgment in
appellees’ favor. There was no hearing on
either the motion for sumaary judgment of
the wmotion lo sirike.

Oun January 25 1989, Gillinor filed a “mo-
tion lo reconsider” (he summary judgment.
Fhe primary grovad for the tuolion was
Fillmor's assertion that “these Is & gennine
issue of fact an to where the Galick and

Peltun homes are fucated.” lowever, Gill-
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CILLMOR v, CUMMINGS
Chte 2 408 P00 1203 (t0eh A, 19 0]

mor also noted (hat (he court badl not given
bitn ten days to respond to uppellees ino-
lion 10 strike, ny provided by Utaly Code
Jud. A, 4-501(1x)). Gillinor filed a sec-
ond affidavit wil, his motion (o reconsider,
modifying the sirichen Paragraphs of lis
fiest affidavit (o clalm personal knowledge
of the facts alleged therein, Iy this affila-
vit, Gillmor also slleged, for the first time,
that Ol Ranel, Road, jlentificd in his origi-
ml warranly deed 83 the bowndary be-
tween his properly and that of appellees,
had been moved *ug least twice” since the
execulion of {hay deed, most recently iy
1928 GiMlmor also filed an affidavit of hi«
surveyor, James West, West stated that
he had surveyed Gillmor's k) Jy August
JOBT, and Ny detenmined (hat Gilluor's
Propedty overlapped with (hat oceupied by
Appelices, A map of the Gillmor property,
drawn from West's Burvey, was atlached 1o
West's affidavit.

The Garlicks and Pelton responded o
Gilbior's mation 10 reconsider o February
T 1989, tn their response memorandam,
sppellees conlested Gillmar's aud West's
sssertivas that Gilliar'y property extended
across Ol lapeh Road, arguing  that
West's survey Impropesly relied on » meles
and botinds description of Gilbmor's proper-
Ly, Instead of the warranly decd description
in Gilbwor's chain of title, describing (he
road as (he buundary,

Uiiler Utah Coe Jud. Adinin, 1-601(1)c),
Gillmor had five days, as (e moving party,
to file & reply 1o appellees’ memorandug,
The tial conrt did not waj five days, how.
ever, but denicd Gitlimor's wmotion to recon-

the seconid boundasy between s Peopesty and
that of appelices, ag I8 seflecicd In his allldaviy
and (hose of (he steveyor. This bisue, how ever,
I8 not majerial whh tespect 10 (he qQuestion of
whether appelices have satisficd ihe sequlre.
ents or adverse Possession, which was the
sole graund for thele s nmary Judgment ino.
flon. fadeed, 1he nmimary Judgment motbog
stats wiih ihe assuaptlon that the Galich s ol
Fehon do in facq YCcupy propeaty 1o which
Glilinor holids secord tile. The yyue tacation of
the 1ecord boundaiy has no beasing o Jhe
adverse passession claim, However, Ju ihe
event appellces’ adverse possession  dlefense
qﬂ.“r they nust addiess Gllliiug's —.c::.-».w. line
clati,

Maly 12

slder in & second minute entry, dated F
reary 7, 1089 and mailed ta the parlies
February 9, 1969, The minnte enlry

flects that the court considesed (he e
randa submitted iy conneclion with the y
tion to reconsider, bul dueg not pev
whether the alfidavita submitted by G
mor with the matjon 1o reconsider we
considered for their possible impact on
summnary judgment,

On 1.,._.2...:,« 10, Gillinor's ¢ wiiRe
sppelices’ reply  memorandim was il
with the trial conrt, This response mem
rundum wag timely winder thah Cade Ju
Admin, 4-501(3). “Tpe memornndiom wa
sceampanied by & necond -—:__-,.:wm& Lo
veyor Jamen Weal, clalining that, wader 11,
“metes and bounds description” m— Gill
mor's: origdig) warcanty deed, Wegt il
eonchui d that Gillimor's pPropertyz over
lapped with tha of appellees, nm:.:....
response memorandum  an the .m..?m:__
West affidavit fell on deaf ears, haweger,
the court having already denicd (e Gnlion
to reconsider.  Fipal Judgment on UEwgn-
mary  Judgment  ordep was entergd Son
March 22, 1989, and this appeal folawgy,

[
» w3 <
. . ISSUES 5o
iilbnor  raisex two issurs on mpjiexl.
irst, he contends that there js o n..w:mem
dispute as to (he true location of (e :ﬂr.m.
2y between Gillinor's Property and -:m- m—
appeliees. iy aecond conlention .amv.ow{
there is w mmaterial dis ute as to wihcthéy
sppellecs satisfied the tax payment ...PW&._@
for adverse Passeasion of the property E.W
How occupy,t W

=
. Wakh Code Aun. § 1M.02.02 {1927) .....w.m.:-
Coninnns occupation 3nd payment of 1avex on
land adversely clabme: 2
I no caswe shalt adverse passession e oo
sldered cdalilishied wider ihe .::_m._.:.m of
any sectlon of this cenle, unbess )y shalEihe
shown thay the land had heen occupled @ud
clahncd for ihe 1<tlod of seven years Conrlinmg-
ously, and ih, b€ panty, bis prciecenaors and
grantons buve pald alt faces which have been
levied and as3cssed upon sucly land sccntding
1o law,
Gillmor's memoranda and alfidavhs apparently
dispute boith the scven YeAr continunug accupa.
ting snd 1ax Paymemt fur the Garlichy and/or
I'eliva,
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We reverse beeanse of procedural error,
amd not on cither issue Githuor argues oa
appeald Thereflore, we do uat adidress the
substantive issucs Gillimor presents.

ANALYSIS
Vrocedural Ervor

Appellees’ motion to strike parts of Gill-
mor's (st alfidavit was based oun Utah
I Civ I 86(e). That rule provides that in o
swmary judgment motion, “Isjupporting
Al opposing affidavits shall be made on
personal kuawledge, shall set forth suech
facts an would be admissible in evidence,
and shall show affirmatively that the affi-
ant is competent to Lestify to the matters
stated therein”  ‘The wmotion Lo strike was
filed simultancously with, but separately
from, appcelices’ reply memarandum gup-
porting  Wheir wnderlying sumeary  judg-
ment maltion,

Because appellees’ Rule b(e) objection lo
Gilhwor's fust affidavit was framed as a
separate, written motion to steike, Gillinor
should have been given ten days 1o re-
spasud, ax prescribied by Utah Code Jad Ad-
min. 4 S0HL).  Additionally, beeanse the
molion was served on Gillimor by niil,
Utah R CivE. G(c) entitled him to an wbdic
tivnal three days.  Therelore, hecause the
motion to atrike was served on Janvary 12,
10KY, Githwor shoubl have been given until
January 25 to respond.

Gillmor could have responded to the mo-
tion to stoike by supplamenting his affida-
vit ta meet Rule L6(¢) standards,  Hah
ItEiv I, G6(e) (court may permit party to
summary judgment motion lo supplenent
alfulavits with depositions, answers to in-
lesrogatories, or further affidavits).  DBe-
cause summary juwlgment is appropriste
ouly when it is clear that no disputed issues
of material fact exist, we believe thal Gill-
mor should have bLeen allowed to respond
to the mation in this fashion, and that the
trial vourt should have consilered such a

3. Although Gillinor did not laclude proceduial
creor 35 a basis for appeal in his biicl, he Jdid
a1 gue the bssue before the sdal comt. We con-
sidder the proccdusal bssue on appeal for prac-
tical tcasons: we are unable to detcrbng liom
the sccosd befine us what the cowt actuatly
considered dn granting the summaiy Judginent

P i b >
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response, Il timely received, belore ruling

on the motion to strike and the swmmary
Jwdgment motion. It was crror, however,
to rule on the motions on January 19, six
days before Gillinor's time to sespond Lo
the motion to sirike had expired.

Gillinor's mation to reconsider, and the
affidavita filed with that motion, were filed
on January 25, 1989, Elnder the combined
opraation of Wah Code Jud Adiiin, 4-
GOI(IXDL) and Vialh R Civ. P, (), these ma-
teriats would have been timely if they had
beeo sutuuitted ns a response lo appellees’
motion to slrike.  Gillmor's mntive to re-
consider also directed the trial court’s at- |
Llention lo the prematurity of the swmmary ¢
juirment under Rule 4-5011XH). At that
point, the trial court should have corrected
the procedural problem with its summary -~
judgnent ruling by reconsidering that rul-
fug i light of Gilhnor's January 26 affida- 1°
vits. However, the record does not revesl *
whether the trial court denied the wmotion to
reconsider upan study of Gillmor's January |
25 alfulavits or, in denying the motion lo |
reconsider, disregarded those alfidavits al- @
topclher. - 3

Pecause the trial court granled suinmary -

Waller Jumes HHOWFELL, Plalatif

i and Appclice,
1. Baibara Jayce MOWELL, Defendant
'| and Appellant,

; No. 890596-CA.

Coust of Appeals of Wah.
Feb. 28, 1991,

Divorce was sought. The Third Dis.
- Arict Court, Salt Lake County, Frank G.
Hoel, J., granted divorce, awarded alimony,
- and divided property, Former wife appeal-

ed. The Court of Appeals, Greenwaood, 1,

liug slimony and should have considered
standard of living dwing mariiage up to
time of trial approximalely twa years afler
separation; (2} wonthly aliinony award was

cul fulure tax consequences of property
division pursuant to divorce.

judgment prematusely under the applicable | A
procedural rules, and because nothing in | K Alfirmed in past, reversed in part, and
the recond imbicates thal the cond coirect- | “1 Y remanded.
ed ity procedarad ervor when thiat error was : g“; A ! Beneh, J, cancurred in part, dissented
. . T o
called o its allention, the swmmary judg- . S q‘:' fl L | fited opint '
. . ~ ishi i it B i pary, amd filed opinlon.
moemt is sel aside. Sce Graco Fishing & | ] A
Reutal Toals, luc. v honwond Erplora- 3 I

tion, Ine, T35 P24 G2, 62-63 (Ulah 1987);
K.O. ¢ Denison, T8 P20 GRY, 691 (Utah |
CLApP 1988). We reverse and remand to
the trial court for procecdings consistent
with this epinion.  Each pacty shall pay his
or ils own cusls,

v Pk vt g e R

BEHCH and DILLINGS, 1., concur.
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and deaying the notlon for reconstderatlon, !5¥ «1 K
This b simitar 1o those cases wheie we remand Y8 PR ON
fur lindings becavse we are unable 10 disern Hr% 9{
feum the record how the count resolved watalal 1:hESUEN 2
bssaes. Sce Acton v Delitan, 131 £.24 996, 999 :2? ¥ 3 13
(Uiah 1947); State v lovegren, 198 124 16,"ii'x: Nl X
770-73 (Uhah CuApp.1990). L 1k
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WL Diverce 2217

',: Alimony was erroncously based on pre-
' separation standard of living and should
il have been based on standard of living (dur-
I lag the marriage up to time of divorce tiial
aboutl two years after separation; during
(i, that two-year period, husband's incame
¢ doubled becanse another sirline purchased
.I!%' husband’a employer, and hushand's sbility
11 lo take sdvauntage of that change in part
iresublled from perseverance during Jean

Ll 2. Divarce €=253(3)

iafll . Value of marital property is deter
tid. mined as of time of divarce decrce or at
1 trial, but courls can, in exercise of lheir
i.Acquilnhh: powers, use different date, such

N
Clark Law School, BYU.

Machine-generated OCR, may contain errors.

HOWELL v. HOWFLL,
Chie me 808 T2d 1208 (Uiah App. §991)

Utab 1209

as date of srparation, if one party has
acted obstauctively.

3. Divorce ¢=217

Delermining standard of living in aor-
der Vo aet alimony after divorce is (act aen-
sitive, subjective tank and is nol determined
Ly aclual expenses alone.

4. Divorce $2215

Tuial courta have discretion to deter-
mine standard of living which existed dur-
ing maniage after consideration of rele-
vant fucls and cquitable piinciples.

5. Divarce ¢=2217

Trial courls must consider the follow-
ing factors in setting alimony aiter divoree:
financial conditions and needs of recipient
rpouse, recipient’s ability to produce in-
come, and ability of payor spouse to pro-
vilde nuppaort.

6. Divorce 3=210(2)

Trial courl selling alimony after di-
vorce shuuld first determine finnncial needs
and ressurces of both parties and xhouhi
sct alimany as permitted by those parame-
ters o approximate parties’ slandard of
living during macvinge as closely as pomai-
bie.

T. Divarce 322210(2)

If payor gpouse’s resources are ade-
quate, alimony following divorce need not
Le limited to provide for only basic needs,
but thould also consider recipicnt spuse’s
station in life.

8. Mvarce ¢2219

Trial court setting alimony after di-
vorce wusl make findings on all mnaterial
issues.

9. Dlvorce =218, 284(9)

Trial court’s fuilure to make findings
on all issues material to setting alimony
alter divorce counstitules reversilile errar,
unless pertinent facts in record are clear,
uncantroverted, and capable of supporting
ouly fisding in favor of judgment.

10. Divarce s=210(1)

Moathly alimony award of $1,800 was
inadequate 1o equalize abilities of former
wife aud former hushand to go forward
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