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Plaintiff/Appellant William V. Penney ("Penney") hereby
submits the following REPLY BRIEF OF PLAINTIFF/APPELLANT. All
references "R." are to the district court record.

DISPUTED FACTS

1. Penney disagrees with defendants’ repeated assertion! that
it is undisputed that Penney voluntarily resigned. However, a
prima facie case has been made by sworn affidavits of Penney and of
the defendants and by the defendants’ express written admissions
that a) Penney never resigned but only threatened to, which threat
was NEVER accompanied by any specific date on which any such
termination would be effective; b) defendant Williams considered
and discussed with defendant E-Systems’ management firing Penney
before the issue of resignation was ever raised; c) defendant
Williams had already decided to fire Penney before the issue of
resignation was ever raised; d) that defendants Williams and
Buchanan, together with Penney’s immediate supervisor Mr. Cocke,
determined the firing date of Penney and Penney’s immediate
supervisor Mr. Cocke "filled in ‘18 June 1986’ as the effective

date of ..." Penney’s termination.?

1 See BRIEF OF APPELLEES, p. 27, 9 2.

! Penney testified under oath that, after he had firmly pled
his position in the June 18, 1986 meeting (before the issue of
resignation ever came up), defendant Williams immediately fired
Penney, saying, "It’s all over. You’re out of here." See Verified
Complaint, R.2-20, ¢ 33. Penney further testified that '"[he]
NEVER indicated to any of Defendants any DATE on which [Penney]
would resign nor did [Penney] ever have any intention to resign.
The ’‘effective date of ... resignation’ listed on the Letter of
Resignation was NOT filled in by nor at the request of [Penney] BUT
rather was filled in by [Penney]’s supervisor Mr. J. G. Cocke,
contrary to the desire of [Penney]. ... Defendant Williams [had]
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2. Penney disagrees with defendants’ assertion® that Penney
had no written employment contract with defendant E-Systems.
However, Penney testified and defendants have admitted that there
was an employment contract between Penney and defendant E-Systems
with specific express written terms and conditions by which

defendants considered Penney legally bound.*

... '"frequently threaten[ed] to fire [Penney] if every goal was not
met and schedules not met." First Affidavit of William V. Penney,
R.576 9 13-15.

Defendants admit: "... the termination of [Penney]’s
employment was discussed by management prior to his resignation.
Shortly after the meeting on June 18, 1986, ... Mr. Williams and

Mr. Cocke had discussions about what disciplinary action to take as
a result of [Penney]’s unacceptable and insubordinate conduct.
After deliberation, Mr. Cocke recommended to Mr. Williams that

[Penney] be terminated. Mr. Williams concurred ... Mr. Cocke also
consulted with Mr. Buchanan, who likewise thought that termination
would be the appropriate disciplinary action." See Addendum to

Brief of Plaintiff/Appellant, Exhibit "A", pp. 38-39, Response No.
ﬁ.

Defendant Williams testified: "After the meeting was
terminated (before the issue of resignation was raised), Jim Cocke
and I had a separate meeting to consider alternatives and
appropriate action in response to the actions of Mr. Penney in the
meeting. During that (second) meeting, we discussed possible
alternatives including termination of Mr. Penney for rules
violations (refusing to follow instructicns and insubordination)

.." Affidavit of David A. Williams, R.481, ¢ 7.

Defendants further admit: "Also in anticipation of the June
18 meeting, [Penney] drafted a letter of resignation, and left the
date of resignation space blank. ... Cocke, [Penney’s] boss, filled

in 7’18 June 1986’ as the effective date of [Penney’s]" termination.
Defendants’ Memorandum In Support Of Their Motion For Summary
Judgment, R.437-471, 99 9 & 11; Brief of Appellees, p. 29, ¢ 2.

3 See BRIEF OF APPELLEES, p. 8, € 1, line 4.

4 Penney gave uncontroverted testimony that defendant E-
Systems had a specific policy on exempt overtime and "was not
complying with its own policy on exempt overtime" with respect to

Penney. Verified Complaint, R.2-20, ¢ 19. Penney testified

-2 -



3. Penney disagrees with defendants’ assertion that
"plaintiff, while represented by counsel, conducted extensive
discovery."? Penney’s former attorney L. Zane Gill commenced
discovery with Plaintiff’s 1st Set of Interrogatories & Request for
Production of Documents on July 11, 1990 (R.21-23) and also served
on 10/2/1990 a Notice of Taking of Deposition of defendants
Williams and Buchanan (R.70-71). When defendants finally responded
to Penney’s Interrogatories on 9/26/1990, the responses were
riddled with objections, incomplete responses, and filled with

promises to produce documents which Penney has never received®.

(Verified Complaint R.2-20, ¢ 17) and defendants admitted (Answer
R.33-45, ¢ 17) that "As a director, [Penney] received annual
physicals."

Defendants admit (Brief of Appellees, p. 19 n 12, 14) that
defendant E-Systems had a specific and express "procedure for
converting [E-Systems’ insurance] to an individual 1life insurance
policy upon termination [which was] set forth in E-Systems’ PRU-OPT
Plan e " Defendants admitted (Addendum to Brief of
Plaintiff/Appellant, Exhibit "A", Responses No. 31, 32, 44, 46, 47,
49 & 52) that E-Systems had written corporate directives for
"terminations" (Directive No. 200.4), for “"performance appraisals"
and "merit increases" (Directive No. 200.6), for "severance pay"
(Directive No. 200.3), for "treatment of disabled" (Directive No.
200.42), for "business conduct and ethics" (Directive No. 200.46).
Indeed, defendants admitted that E-Systems has a "Corporate Policy
Manual" which they promised "to produce ... at a time and place
mutually convenient to counsel." Id., Response No. 23.

It is NOTEWORTHY that there does NOT exist and that defendants
have not produced any statement by Penney or other evidence that
demonstrates that Penney was an "at-will" employee of defendant E-
Systems or that there was no written employment contract.

5 Brief of Appellees, p. 13, n 4.

8 Defendants promised: "Defendants will produce a copy of the
E-Systems Corporate Policy Manual at a time and place mutually
convenient to counsel." Addendum to Brief of Plaintiff/Appellant,
Exhibit "A", Response No. 23. Penney has not received said manual
from Defendants.




Shortly after serving the Notice of Taking of Deposition of
defendants Williams and Buchanan, said depositions were continued
to accommodate the schedules of defendants and/or their counsel and
defendants have utterly failed to make defendants Williams or
Buchanan available for deposition. Shortly thereafter, Mr. L. Zane
Gill, Esq. withdrew as counsel for Penney (R.156-157), leaving him
to represent himself Pro Se (R.158-163).’

4. Penney disagrees with defendants’ assertion® that Penney
has failed to point to any admissible evidence which would allow a
reasonable fact finder to conclude that defendants engaged in
outrageous conduct, and, thus, Penney has failed to raise any
genuine issue of fact re Penney’s claim for intentional infliction

of emotional distress. However, Penney made a prima facie case’ as

7 Defendants’s saying "while represented by counsel" is

misleading. While Penney was living in Texas, was not represented
by counsel and was recovering from major surgery, defendants, over
the objections of Penney, scheduled a hearing of Defendants’ Motion
for Partial Summary Judgment of which defendants state: "The trial
court went ahead with the hearing on June 19, 1992 ... at which it
granted defendants’ Motion for Partial Summary Judgment and
dismissed plaintiff’s first, third, fourth, and fifth causes of
action with prejudice. R.416, 420-22. Plaintiff did not
participate in the hearing in person or via telephone. R.416.
(See Brief of Appellees, p. 13, n 4.)

8 See Brief of Appellees, p. 22 q 2, p. 23 ¢ 3.

° Penney testified that "on May 9, 1986 [he] was run off the
road in a hit and run accident", Verified Complaint, R.2-20, that
"As a result of the accident, [Penney] was in extreme pain." Id.,
R.2-20, 99 27 & 28; First Affidavit of William V. Penney, R.573-
585, q 11.

Penney further testified that "Williams had never shown any
toleration for health problems. Williams would make fun of those
with health problems including [Penney]. On one occasion Williams
had commented regarding an employee down with back trouble, "Well
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follows:

a. Defendant Williams, acting individually and on behalf of
defendant E-Systems as the general manager of its Montek
Division, intentionally, wilfully, and maliciously acted
repeatedly and over a prolonged period of time toward
Penney so as to cause him the maximum emotional stress
possible.

b. The intentional, wilful, and malicious conduct of
defendant Williams was outrageous in the extreme.

c. Penney suffered severe emotional distress and substantial
physical suffering as a direct and proximate result of
the intentional, wilful, and malicious conduct of

hell, there’s nothing wrong with his hands. Send the work over
there and make him do it in bed." Verified Complaint, R.2-20, ¢
16; First Affidavit of William V. Penney, R.573-585, ¢ 11.

Penney testified that in response to his request for sick
leave or vacation time off to have medical treatment for injuries
sustained in a June 18, 1986 automobile accident, defendant
"Williams enumerated the projects upon [Penney] was working at that
time and informed [Penney] that he had the option of completing the
projects or losing his jobs." Verified Complaint, R.2-20, § 30.

"[Penney] (was forced to) continue to work for the next five
or six weeks in extreme pain." Id., ¢ 31.

Penney testified that "The [defendant E-Systems] was not

complying with its own policy on exempt overtime." Id., ¢ 19.
Penney further testified that he was forced by Williams to "work
extremely long hours" (Id., § 14), "to work ... tremendous number

of hours" (Id., ¢ 17), that Penney told defendant Williams that
Penney’s health "was deteriorating due to the vast number of
overtime hours Williams was forcing [Penney] to work." Id., 9 21.

Penney testified that "In 1986 [Penney’s physical showed
skipped heartbeats and other signs of stress induced by the
tremendous number of hours he had be [forced to work]" and that
Penney’s health "was deteriorating due to the vast number of
overtime hours Williams was forcing [Penney] to work." Id., 99 17
& 21.

Defendants admitted that "[Penney] may have sometimes worked
long hours". Answer, R.33-45, ¢ 14. Defendants also admitted
that, when they fired Penney, he had "accrued approximately 40.04
hours of vacation leave and approximately 240 hours of sick leave."
Addendum to Brief of Plaintiff/Appellant, Exhibit "A", ¢q 63.

-5-



defendant Williams.

Defendants intentional, wilful, and malicious acts in denying an
injured and suffering employee (Penney) any opportunity to seek
medical treatment upon penalty of losing his job, and in attempting
to coerce and intimidate Penney into resigning by forcing him in
his injured and painful state work tremendous numbers of hours of
overtime to the point of deteriorating his health, all the while
mocking and making fun of him for his disability, injury and pain,
certainly is outrageous conduct sufficient to make out a prima
facie case of intentional infliction of emotional distress.

5. Penney disagrees with defendants’ assertion!’ that Penney
does not even claim he was asked to do or participate in anything
fraudulent in connection with the General Electric contract and
that the events leading up to Penney’s resignation had nothing to
do with the General Electric Contract. Penney testified and
defendants admit!' that "GE agreed to [and did] pay for" certain
nuclear certified material. Penney testified that these nuclear
certified materials, which were then "owned by General Electric",!?
were being illegally sold by defendant E-Systems to third parties.
Penney was terminated by defendants, at least in part, because
defendant E-Systems’ management, including defendant David A.

Williams, became aware that Penney knew of these illegal

10 see Brief of Appellees, p. 31, n. 22; p. 35 ¢ 1.
' See BRIEF OF APPELLANTS, p. 34 q 3.
12 see Verified Complaint, R. 2-20, ¢ 59.a.
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activities, was likely to expose defendants’ illegal activities,
AND WOULD REFUSE TO PARTICIPATE IN ANY CONCEALMENT OR COVERUP OF
THESE ILLEGAL ACTS.

6. Penney disagrees with defendants’ assertion?® that
Northrup was fully aware of all sourcing changes made under the
Northrup contract and, implicitly, agreed with and was not deceived
by defendant E-Systems deceptive and illegal acts in charging
Northrup for tools which defendant E-Systems was supposed to make
but never did. Penney was fired, in part, because he protested to
defendants’ management that defendants were improperly and
illegally billing for and receiving payments for tooling and
because Penney refused David A. Williams’ demand to doctor vendor
purchase orders to allow [defendant E-Systems] to receive payment
for nonexistent work.!M

7. Penney disagrees with defendants’ assertion® that no
triable issue of fact existed in connection with the Hazletine
Contract. Defendants are attempting to perpetrate a fraud on this
Court of Appeals and on the district court by asserting that "There

was no change in the scope of the work to be performed under the

B See Brief of Appellee, p. 38, ¢ 1.

14 See Verified Complaint, R. 2-20, ¢ 59.6. NOTE:
Defendants’ assertions at Brief of Appellees p. 38 that Northrup
"in approx March 1987" audited costs, "in July 1988, E-Systems
properly invoiced Northrup ...", and "Northrups’ Property
Administrator have audited and signed off on E-Systems’ tooling
list every year since 1986" is TOTALLY MEANINGLESS AND IRRELEVANT
because if it happened at all (it is not verified by any Northrup
employee), it happened after Penney was fired.

5 See Brief of Appellees, p. 39, Caption #3.
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[Hazeltine] contract. There was no changes in the scope of the
work to be performed under the contract" and that "[Penney]’s
allegations also do not make sense in the light of the fact that
the Hazeltine contract was a firm fixed price contract."!®
Contrast these fraudulent assertions with defendant E-Systems’ own

allegations made in its own Complaint in E-SYSTEMS, INC./MONTEK

DIVISION v. HAZELTINE CORPORATION, Civil No. C-89-0904469 CV, filed

JULY 20, 1989, in the THIRD JUDICIAL DISTRICT COURT OF SALT LAKE

COUNTY, STATE OF UTAH, (a copy of which is attached as Exhibit "A"

hereto) in which E-Systems sued Hazeltine over the VERY SAME
contract about which Penney complained. E-Systems sued Hazeltine
for "not 1less than $20,000,000", alleging that Hazeltine had
"refused to reimburse E-Systems for the added costs and expenses
reasonably incurred by it in order to perform these changes." See

Exhibit "A", p. 18, ¢ 46, and p. 8, ¢ 17.

8. Penney disagrees with defendants’ assertion!” they have a
right to rely on the improperly taken and never-timely published
Deposition of Penney for purposes of this appeal. See PLAINTIFF'’S
OBJECTION TO DISTRICT COURT’S ORDER AND STATEMENT ALLOWING FILING
OR USE OF PLAINTIFF’S DEPOSITION BY DEFENDANTS, a copy of which is

attached as Exhibit "B" hereto, which was served on the district

court and this Court of Appeals on August 19, 1993, and which sets
forth the improper circumstances evidencing that Penney’s

deposition was improperly taken in breach of an express written

16 See Brief of Appellees, p. 40 & 41.

7 gee Brief of Appellees, p. 26, 43.
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agreement by defendants’ counsel and was never filed and published
with the district court until after judgment was already entered in
the above case, meaning that the district court judge NEVER had
access to a copy of Penney’s deposition until after judgment was
entered.

9. Penney disagrees with defendants’ assertion!® that
Penney’s allegation that he had no had adequate opportunity to
complete discovery is untrue. Defendants admit!” that Penney was
without any representation from March 22, 1992 forward, when
Penney’s last attorney David K. Isom withdrew. The Affidavit of
Allen J. Meril, M.D. (R.564-572), a copy of which is attached as

Exhibit "C" hereto, incontrovertibly proves that Penney underwent

major surgery on March 10, 1992, Jjust before attorney Isom
withdrew, and again on August 19, 1992. Hence, Penney was without
counsel and recovering from the debilitating effects of two major
surgeries when the district court held its June 19, 1992 hearing on
defendants’ MOTION FOR PARTIAL SUMMARY JUDGMENT, when the district
court held its August 3, 1992 Scheduling Conference, and when the
defendants made and the district court ruled upon the MOTION FOR
SUMMARY JUDGMENT.

10. Penney disagrees with defendants’ assertion® that errors

in the Court’s August 3, 1992 scheduling order were harmless error.

8 gSee Brief of Appellees, p. 44, q 4.

¥ See Brief of Appellees, p. 3 ¢ 1).

2  see Brief of Appellees, p. 6, n. 1.
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11. Penney disagrees with defendants’ assertion? that Penney
maintains a local address and spends "a significant amount of time
in the Salt Lake City area." Defendants offer no evidence to
support this assertion and there is none. Penney has a brother who
lives in Sandy, Utah, who has previously received some mail for
Penney. However, Penney resides in Texas and, since 1986, has only
come to Utah when required to do so by the district court in the
above case.

12. Penney disagrees with defendants’ assertion? that Penney
has never claimed to have been incapacitated "at all times since
the date he commended this lawsuit or since the date of the
scheduling conference." See Disputed Facts number 9.

SUMMARY OF REPLY ARGUMENTS

Plaintiff Penney rejects defendants’ assertion that there are
no genuine issues of material fact disputed by the parties in this
case. In reply to defendants’ brief, Penney presents the following
arguments:

1. The material fact of whether or not Penny was terminated
is not only in dispute, Penney has produced case law and other
factual evidence necessary to proffer a prima facie case on this
issue. Therefore, the trial court erred in deciding the issue of
termination as a matter of law.

2. Penney believes that contrary to public policy he was

fired because: (a) he refused to commit or condone wrongful acts,

2l see Brief of Appellees, p. 45, ¢ 2.

22 see Brief of Appellees, p. 46, top.
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(b) he attempted to exercise his legal right to take sick leave,
and (c) defendants feared he might disclose certain of defendants’
illegal activities.

3. Plaintiff Penney asserts that defendants erroneously rely
on three summary judgment cases that are factually distinguishable
from the instant case. Penney cites case law and statute
supporting his belief that defendants did not meet their initial
burden of proving there are no issues of material fact to be
determined in the instant case.

4. Penney cites case law supporting his assertion that the
instant case is not governed by the ERISA statute. Penney proffers
legal argument demonstrating that the ERISA statute has no material
bearing on the outcome or the damages in the instant case.
Therefore, it would be inappropriate for the court to say that the
case before it somehow relates to ERISA.

5. Penney asserts that defendants intentionally engaged in
an on-going, complex pattern of conduct that, considered all
together, rises to the threshold level required to allege a prima
facie showing of outrageous conduct. There is a genuine issue here
for trial where reasonable people could find that plaintiff’s
allegations (if taken as true) support his claim of intentional
infliction of emotional distress.

6. Penney provides factual evidence supporting his assertion
that his case was unfairly damaged by:

(a) defendants’ lack of cooperation with his discovery efforts, (b)

the district court’s disregard of his severe medical problems, and

_11_



(c) defendants obtaining unfair advantage through being the only
party to complete discovery. Plaintiff further asserts that the
district court’s cutting off the discovery process in spite of
Plaintiff’s extenuating circumstances was premature and unfairly

prejudiced his case.

REPLY ARGUMENTS

I. The district court erred when it resolved the factual
dispute of whether or not plaintiff was constructively
terminated in violation of public policy.

Defendants continue to erroneously aver that it is undisputed
fact that Penney resigned from his employment. From the outset of
this litigation Penney has asserted that defendants either actively
and constructively terminated his employment with them. In fact,
there has never been agreement on this issue, nor has there been
agreement on the facts and interpretation of the facts surrounding
Penney’s termination.

Defendants recite their own version of the facts as support
for their faulty contention that Penney indisputably resigned.
However, by disputing Penney’s version of the facts, defendants,
themselves, have created a triable issue of fact?.

In Jenks v. Mountain States T&T Co., 53 FEP Cases 1709, 1714

n.5 (1989), the court addressed a similar dispute over whether the

%  pefendant Williams admits Penney did NOT resign but that
Williams discussed firing Penney with his immediate supervisor Mr.
Cocke before Penney ever raised the issue of resignation.
Defendant Williams determined the date to fire Penney, instructed
Mr. Cocke to specify the date in writing and inform Penney that he
was terminated effective immediately. See Affidavit of Williams.
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plaintiff had resigned or whether she had been fired. The Jenks

court reached the following conclusion:

Jenks has alleged and testified that she was terminated.

Consequently, at this juncture the court does not need to

determine whether plaintiff has made a showing of constructive

discharge. Mountain Bell’s evidence that Jenks quit only
creates a factual dispute. It does not increase plaintiff’s
prima facie burden.

Like the plaintiff in Jenks, Penney has presented evidence
that his employment with defendants had been involuntarily
terminated.”® And, similar to defendant Mountain Bell in Jenks,
defendants in the instant case have insisted that Penney resigned.

This disagreement creates a factual dispute. However, as the

court found in Jenks, it neither increases plaintiff’s prima facie

burden nor demands the court’s attention as to whether there has
been a showing of constructive discharge.

In reply to defendants’ argument claiming that plaintiff did
not identify the basis for any substantial and important public
policy implicated by his alleged termination, please see
plaintiff’s arguments previously presented in Brief of Plaintiff
pages 17-24.

Penney believes that there are substantial and important
public policy concerns that were violated when E-Systems fired him.

In his brief, plaintiff argues that it is contrary to public policy

%  Penney has established a prima facie case by affidavit

supporting his claim that he was fired or constructively
terminated. For example, in Penney’s First Affidavit par. 11,
Penney testified that defendants had threatened to fire him on
numerous occasions and that they had tried to coerce and intimidate
him into resigning. However, Penney also testified that he would
not resign because he could not afford to lose his insurance.
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for E-Systems to fire Penney because: (1) he refused to commit or
condone wrongful acts, (2) Penney attempted to exercise his legal
right to take sick leave, and (3) Penney might disclose certain of

defendants’ illegal activities.?®

II. The district court erred when it (1) ruled that
defendants had proven the absence of a genuine issue
concerning any material fact, and (2) failed to construe

that complaint in the light most favorable to plaintiff
or indulge all reasonable inferences in plaintiff’s

favor.

In defendants’ brief, (p. 6, N. 1) defendants admit that in
its scheduling order the district court erroneously entered the
cut-off date for dispositive motions as January 4, 1992. However,
plaintiff - as a PRO SE litigant - relied to his detriment, on the
court’s written scheduling order.

Consequently, Penney was completely surprised and unprepared
for defendants’ summary judgment motion, relying on the court’s
erroneous document stating that the time for all such motions had
long passed.

The court, therefore, unfairly accepted defendants’ motion
after causing Penney to rely on an erroneous scheduling order.

Defendants erroneously argue that the appellate court cannot
consider Penney’s case because the issues were not clearly defined

prior to summary judgment.

% gee Plaintiff’s Response to Defendants’ Motion for Summary
Judgment for specific, factual details regarding some of
defendants’ illegal and wrongful acts and their material bearing on
Penney’s termination.(R. 655-680, Also included in Addendum to
Brief of Plaintiff Exhibit "cC")
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Defendants rely on three cases in support of their argument:

(1) Turtle Management, Inc. v. Haggis Management, 645 P.2d 667, 671
(Utah 1982); (2) State v. Castner,825 P.2d 699, 705 n.4 (Utah Ct.

App. 1992); and (3) Lebaron & Assoc. v. Rebel Enterprises, 823 P.2d
479, 482-84 (Utah Ct. App. 1991). In order to bolster their
argument, defendants have purposely misquoted the courts in both
Turtle and Castner, substituting the words "District Court" for the
courts’ words "trial court" in both instances.

Perhaps defendants intend to draw the court’s attention away
from the fact that all three cases mentioned above were very
different from the instant case of Mr. Penney. The plaintiffs in
all three of the above cases were allowed complete trials with
their appeals being raised only after the verdict had been
rendered.

Unlike the appellants in Turtle, Castner, and Lebaron, Penney
has never had the opportunity to raise any issues at trial.
Indeed, this entire appeal is to determine whether Penney, who has
recovered from his injury and regained sufficient physical and
emotional strength effectively to participate fully in this
litigation, will be given his day in court. Turtle, Castner, and
Lebaron stand only for the proposition that an issue must be raised
at trial in order to preserve its claim on appeal. Therefore,
these cases do not apply to Penney’s situation in the instant case.

A more appropriate standard in the instant case would be that

set forth in Mounteer v. Utah Power & Light Co., 823 P.2d 1055,

1058 (Utah 1991) where the court recognized the necessity to
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construe the complaint in "the 1light most favorable to the
plaintiff and indulge all reasonable inferences in his favor." 1In
doing so, the court inferred from the pleadings an issue of
defamation that had not been specifically defined in the complaint
itself.

In the federal system, the standard for summary Jjudgement is

set by Adickes v. S.H. Kress & Co., 398 U.S. 144 which stands for

the principle that summary judgement is only applicable where the
moving party can fully "meet its initial burden of establishing the
absence" of a genuine issue. Even if the motion for summary
judgment goes unopposed, Adickes further states that the inferences
to be drawn from all the underlying facts contained in the moving
party’s materials must be viewed in a light most favorable to the
party opposing the motion.

The materials to be considered in a summary judgment motion
are outlined in Rule 56(c) of the Federal Rules of Civil Procedure
which reads in pertinent part:

[A summary Jjudgment] shall be rendered forthwith if the
pleadings, depositions, answers tc interrogatories, and
admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter of
law.

Defendants have failed to meet their initial burden of proving

that there are no genuine issues of fact in the instant case.

III. The district court erred in ruling that the ERISA
statute bars the instant case from its

jurisdiction.

Defendants rely on the following three cases in support of
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their contention that Penney’s claim is barred by ERISA: (1) Shaw
v. Delta Airlines, 463 U.S. 85, 90 (1983); (2) Pilot Life Ins. Co.

v. Dedeaux, 481 U.S. 41, 45 (1987); and (3)Ingersoll-Rand Co. V.

McClendon, 498 U.S. 133 (1990).

However, all three cases are easily distinguishable from the
instant case. 1In the above-mentioned ERISA cases, the plaintiffs’
causes of action were integrally based on whether or not an ERISA
claim existed, and they required the courts’ analyses of the ERISA

claim. The Ingersoll-Rand court held: "Because the existence of a

plan is a critical factor in establishing liability, and the trial
court’s inquiry must be directed to the plan, this judicially
created cause of action ’‘relate[s] to’ an ERISA plan." Ingersoll-

Rand Co. v. McClendon, 498 U.S. 133,133 (1990).

Unlike the Ingersoll-Rand and Shaw plaintiffs, Penney does not

claim that defendants’ motive for dismissing him was to deprive
them of ERISA benefits. The court in the instant case is not
required to determine any legal issues relating to ERISA.

In the instant case, Penney is only claiming that loss of
insurance due to defendants’ negligent or willful departure from
company policy? resulted in damages easily calculated by the

existence of Penney’s medical bills which he had to pay without

% In Appellees’ Brief, defendants admit that they had a duty
to provide plaintiff with the insurance conversion form. They
further admit that the procedure was one expressly provided by E-
Systems’ own Health Care and Weekly Income Disability Plan.
(Defendants’ Brief, page 19 paragraph 9 and footnote 12.)

By violating their own express policy, defendants have
severely injured plaintiff. They should not now be allowed to hide
behind an ERISA statute to shield them from the rightful
consequences of their wrongful actions.
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benefit of insurance.

Whether or not the plaintiff was covered by the ERISA statute
has no material bearing on the outcome or the damages in the
instant case. Therefore, it would be inappropriate for the court
to say that the case before it somehow relates to ERISA.

IV. The district court should have found that defendants’

pattern of conduct rises to a level which reasonable
minds could conclude was sufficiently outrageous to

support a claim for intentional infliction of emotional
distress.

In order for plaintiff to defeat a summary judgment motion on
this issue, he need only allege conduct sufficient to support a

claim for emotional distress. The court in Jenks v. Mountain

States T & T Co., 53 FEP Cases 1709, 1713 referred to the decision

rendered in Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249

(1986) when it stated, " At the summary judgment stage, the court’s
function is not to weigh the evidence and determine the truth, but
to determine whether there is a genuine issue for trial."

Defendants seem to think that plaintiff has no right to a jury
trial on the issue unless he first "proves" his case to the trial
judge. (See Brief of Defendants p. 21.) Defendants have
apparently forgotten that the purpose of a trial is to "prove" to
the trier of fact the merits of the claims asserted.

Certainly, Plaintiff Penney has alleged conduct that
reasonable people could determine is outrageous.?

Defendants cite a case where a supervisor’s racial slurs,

7 see Plaintiff’s Brief pages 24-31 for arguments describing

defendants’ pattern of conduct designed to cause plaintiff severe
emotional and physical distress.
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jokes and other rude and non-sympathetic behavior toward the
plaintiff were not found to be outrageous. 1In the instant case,
however, Penney has alleged an on-going, complex pattern of conduct
that, considered all together, rises to the threshold level
required to allege a prima facie case of outrageous conduct.

Defendants also cite Jenks (supra) as an example of a
plaintiff who did not allege sufficient damage that might sustain
a claim for emotional distress. Plaintiff Penney is very different
from the plaintiff in Jenks. The plaintiff in Jenks stated that
she felt turmoil and a “"sort of depression" over losing her job.

Penney, on the other hand, has alleged much more emotional
distress than did the plaintiff in Jenks who claimed only a "sort
of depression" over being fired. 1In the instant case, Penney has
claimed that defendant Williams exercised his authority to carry
out a campaign of intimidation and coercion against plaintiff with
the intent to create an intolerable work place situation.

Plaintiff alleges the following conduct that taken as a whole
created an intolerable working environment:%

(1) That because of his health problems, he was subjected to
ridicule and ostracization by defendant Williams;

(2) That he was denied access to projects, relieved of
resources and authority, while given an increased work load;

(3) That he was forced to work hundreds of hours of overtime,

2 The following claims are supported by facts alleged in
Plaintiff’s Complaint and in Plaintiff’s First Affidavit. For a
more complete statement of the facts surrounding Penney’s claim for
intentional infliction of emotional distress, see also Brief of
Plaintiff, pages 6-11.
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even during illness;

(4) That he was under constant threat of firing; and

(5) That he was refused his lawfully accrued vacation time and
sick leave, and even denied the right to use vacation time for
doctor appointments after he was injured in an automobile accident.

Reasonable people could find, under such circumstances, that
Penney did indeed suffer severe emotional distress from his
treatment by defendant E-Systems. The court is obligated to look
at the allegations in a light most favorable to plaintiff before
deciding whether plaintiff has pled a prima facie case on this
issue.

Defendants erroneously claim that Penney’s emotional distress

claim is barred by Utah Workers’ Compensation Act. In Mounteer v.

Utah Power & Light Co., 823 P.2d 1055 (Utah 1991) the court held

that the Utah Workers’ Compensation Act bars claims based on a co-
worker’s injurious acts unless they were intended or directed by
the employer.

In the instant case, Penney makes no claim against a co-
worker. His claims are solely based on and confined to the actions
of Defendant E-Systems and its agents, those in management
positions with authority over Plaintiff Penney.

Therefore, the Workers’ Compensation argument presented by

defendants is not applicable in this case.
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V. The district court should have considered Penney'’s
extraordinary circumstances, and the court erred when it

prejudiced Penney’s case by prematurely cutting off
discovery.

It is not unheard of for discovery in complicated civil cases
to take several years to complete even where all litigants are in
best of health and reside in close proximity to the trial court.

In their motion for an extension of time to respond to
plaintiff’s appellate brief, defendants, themselves, noted the
complex nature of the case and the arguments involved. Although
the defendants are represented by a large legal firm that can draw
on multiple staff and resources, they pled extenuating personal
circumstanc<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>