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JURISDICTION OF THE APPELLATE COURT

Appellee LaSalle Bank National Association, fka LaSalle National Bank, as

Trustee for the registered holders of Merrill Lynch Mortgage Investors, Inc. Pass-

Through Certificates, Series 1997-C1, concurs with the jurisdictional statement in the

brief of Appellant GMAC Commercial Mortgage Corporation, to wit:

337361_1 DOC

The Order and Judgment appealed from was signed on
September 17, 2004, and entered on September 20, 2004. Defendant-
appellant GMAC Commercial Mortgage Corporation filed its Notice
of Appeal on October 14, 2004. The Utah Supreme Court has original
appellate jurisdiction over this appeal pursuant to Utah Code §78-2-
2(3)(j) because this appeal involves the review of an order of a trial
court over which the Utah Court of Appeal does not have original
jurisdiction. This Court has jurisdiction because this is a case
transferred to this Court from the Supreme Court pursuant to Utah

Code §78-2a-3(2)(j).



ISSUES PRESENTED

1. Did the filing of this litigation toll or excuse Appellant from the statutory
requirement of filing a timely continuation statement to preserve its financing
statement, perfection and priority? Or, did Appellant’s financing statement lapse
when no continuation statement was filed, resulting in lost perfection and priority?
Utah Code §70A-9a-515(1) and (3); §70A-9a-322(1).

Standard of Review. The foregoing issue presents a question of law to

be reviewed for correctness without deference to the trial court’s ruling.
Estate Landscape & Snow Removal Specialists, Inc. v. Mountain States Tel.

& Tel. Co., 844 P.2d 322 (Utah 1992).

Preservation of Issue in the Trial Court. The foregoing issue was

presented to the trial court for decision by both parties (R.2003, Tr. 15:1-
25:13; R.1393-1395; R.1621-1623; R.1674-1679) and the trial court

explicitly ruled thereon (R.1758-1759; 1864-1868).

2. Ifthis Court reverses the trial court’s ruling, then the following issue
presents an alternate ground for affirming the judgment as to the fixtures portion of
the collateral. Did Appellant cite competent admissible prima facie evidence to
support a triable allegation that its fixture filing was recorded within the limited time
period required to claim purchase money super-priority over Appellee’s earlier Trust

Deed? Or, is Appellant’s fixture filing (recorded December 29, 1997) junior to
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Appellee’s Trust Deed (recorded November 1, 1996) as a matter of law? Former Utah
Code §70A-9-313(4)(a); current Utah Code §70A-9a-334(4).

Standard of Review. Whether Appellant cited competent admissible

prima facie evidence sufficient to avoid summary judgment under the
governing priority statutes is a question of law to be reviewed for
correctness without deference to the trial court’s ruling. Estate Landscape
& Snow Removal Specialists, Inc. v. Mountain States Tel. & Tel. Co., 844
P.2d 322 (Utah 1992).

Preservation of Issue in the Trial Court. The foregoing issue was

presented to the trial court by both parties. (R.2003, Tr. 10:23-14:9; R.824,
920; R&27, 936(b); R.830, §51; R.837, JIII.A; R.865-866; R.1254, 91;
R.1255, D(ii); R.1257-1259; R.1318, 996-7; R.1673, qn.1; and R.1674,
9n.2). However, in light of the trial court’s ruling (with respect to all
collateral) that Appellant’s UCC-1 had lapsed, it never reached this issue

which is limited to the fixtures.
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STATUTES DETERMINATIVE OR OF CENTRAL IMPORTANCE

Utah Code §70A-92-322. ' Priorities among conflicting security interests in and
agricultural liens on same collateral.

(1) Except as otherwise provided in this section, priority among conflicting
security interests and agricultural liens in the same collateral is determined
according to the following rules:

(a) Conflicting perfected security interests and agricultural liens rank
according to priority in time of filing or perfection. Priority dates from the
earlier of the time a filing covering the collateral is first made or the security
interest or agricultural lien is first perfected, if there is no period thereafter
when there is neither filing nor perfection.

(b) A perfected security interest or agricultural lien has priority over
a conflicting unperfected security interest or agricultural lien.

Utah Code §70A-9a-334. Priority of security interests in fixtures and crops.

(4) ... a perfected security interest in fixtures has priority over a conflicting
interest of an encumbrancer or owner of the real property if the debtor has an
interest of record in or is in possession of the real property and:

(a) the security interest is a purchase-money security interest;

(b) the interest of the encumbrancer or owner arises before the goods
become fixtures; and

(c) the security interest is perfected by a fixture filing before the
goods become fixtures or within 20 days thereafter.

Section 70A-9a-322 became effective July 1, 2001. The same rules were in former
Utah Code §70A-9-301(1)(a) and §70A-9-312(5), both repealed as of July 1, 2001.
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Utah Code §70A-9a-515. Duration and effectiveness of financing statement --
Effect of lapsed financing statement.

(1) Except as otherwise provided in Subsections (2), (5), (6), and (7), a filed
financing statement is effective for a period of five years after the date of filing.

(3) The effectiveness of a filed financing statement lapses on the expiration
of the period of its effectiveness unless before the lapse a continuation statement is
filed pursuant to Subsection (4). Upon lapse, a financing statement ceases to be
effective and any security interest or agricultural lien that was perfected by the
financing statement becomes unperfected, unless the security interest is perfected
otherwise. If the security interest or agricultural lien becomes unperfected upon
lapse, it is deemed never to have been perfected as against a purchaser of the
collateral for value.

(7) A record of a mortgage that is effective as a financing statement filed as
a fixture filing under Subsection 70A-9a-502(3) remains effective as a financing
statement filed as a fixture filing until the mortgage is released or satisfied of
record or its effectiveness otherwise terminates as to the real property.

Utah Code §70A-9a-702. Savings clause.

(1) Except as otherwise provided in this part, this act applies to a transaction or
lien within its scope, even if the transaction or lien was entered into or created
before this act takes effect [on July 1, 2001].

(3) This act does not affect an action, case, or proceeding commenced before
this act takes effect [on July 1, 2001].

Utah Code 70A-92a-709. Priority.

(1) This act determines the priority of conflicting claims to collateral. However,
if the relative priorities of the claims were established before this act takes effect
[on July 1, 2001], former Chapter 9 determines priority.
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Former Utah Code §70A-9-313 [repealed effective July 1, 2001]. Priority of
security interests in fixtures.

(4) A perfected security interest in fixtures has priority over the conflicting
interest of an encumbrancer or owner of the real estate where:

(a) the security interest is a purchase money security interest, the
interest of the encumbrancer or owner arises before the goods become
fixtures, the security interest is perfected by a fixture filing before the goods
become fixtures or within ten days thereafter, and the debtor has an interest
or record in the real estate....

Former Utah Code §70A-9-403 [repealed effective July 1, 2001]. What
constitutes filing — Required statement — Duration of filing — Effect of lapsed filing —

Duties of filing officer.

(2) Except as provided in Subsection (6), a filed financing statement is
effective for a period of five years from the date of filing. The effectiveness of a
filed financing statement lapses on the expiration of the five-year period unless a
continuation statement is filed prior to the lapse. If a security interest perfected by
filing exists at the time insolvency proceedings are commenced by or against the
debtor, the security interest remains perfected until termination of the insolvency
proceedings and thereafter for a period of 60 days or until expiration of the five-
year period, whichever occurs later. Upon lapse, the security interest becomes
unperfected, unless it is perfected without filing. If the security interest becomes
unperfected upon lapse, it is considered to have been unperfected as against a
person who became a purchaser or lien creditor before lapse.
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STATEMENT OF THE CASE

Plaintiff-appellee LaSalle Bank National Association, fka LaSalle National
Bank, as Trustee for the registered holders of Merrill Lynch Mortgage Investors, Inc.
Pass-Through Certificates, Series 1997-C1 (“LaSalle”) and defendant-appellant
GMAC Commercial Mortgage Corporation (“GMAC?”) are competing secured
creditors of a common debtor, Qinn, Ltd. (“Qinn”). The trial court ruled, as a matter
of law, that LaSalle’s security interest has priority over GMAC’s security interest in
Qinn’s hotel furniture, fixtures and equipment (“FF&E”). GMAC appealed.

LaSalle brought this action to judicially foreclose on Qinn’s real and personal
property. > Both GMAC and LaSalle had security interests perfected by UCC-1
financing statements. GMAC’s UCC-1 was filed December 23, 1997, and LaSalle’s
UCC-1 was filed January 23, 2002.* Thus, when LaSalle filed its complaint on July
1, 2002, GMAC’s UCC-1 had priority over LaSalle’s UCC-1.

On December 23, 2002, however, GMAC allowed its UCC-1 to lapse by
failing to file a continuation statement. LaSalle sought summary judgment that its

perfected security interest * attained first priority when GMAC’s UCC-1 lapsed.

2 This appeal only concerns the competing priorities in hotel personal property.

LaSalle has already judicially foreclosed and purchased the hotel realty in this case,
and all rights of redemption have expired.

LaSalle had a November 1, 1996 UCC-1, but it lapsed in 2001 and is not relied on.

4 LaSalle has been continuously perfected since filing its January 23, 2002 UCC-1.
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Upon that lapse, GMAC’s security interest became unperfected and therefore junior to
LaSalle’s perfected security interest.

GMAC argued by cross-motion for summary judgment that the pendency of
LaSalle’s complaint and litigation excused GMAC from the statutory requirement of
filing a continuation statement and the statutory consequences of failing to do so.

On July 28, 2004 the trial court issued a Minute Entry, ruling that pendency of
LaSalle’s complaint and the litigation neither tolled nor excused GMAC from the
statutory need to file a continuation statement to avoid lapse and loss of priority.

On September 20, 2004, the trial court entered its Order and Judgment,
granting LaSalle summary judgment and decreeing that LaSalle’s security interest has
priority over GMAC’s security interest.

On October 14, 2004, GMAC filed its Notice of Appeal of the trial court’s

September 20, 2004 Order and Judgment.

A separate issue was presented that the trial court did not reach in light of its
broader Minute Entry, and Order and Judgment. Even if GMAC’s 1997 UCC-1 never
lapsed, LaSalle still claims priority as a matter of law in the fixtures portion of the
FF&E by virtue of its 1996 Deed of Trust. GMAC argues that its 1997 UCC fixture
filing is entitled to purchase money super-priority over the 1996 Deed of Trust. But
LaSalle points out that GMAC failed to cite competent admissible evidence that its
1997 fixture filing was recorded within the narrow statutory time period that is

required for establishing any claim of super priority.
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STATEMENT OF FACTS

1. November 1,1996: LaSalle’s predecessor in interest * filed a UCC-1
financing statement (R.200-208; R.831, §54; R.863, YA) to perfect its blanket security
interest in all of Qinn’s hotel goods to secure a $6,370,000 promissory note. (R.25-
42). That promissory note was also secured by a first deed of trust on Qinn’s hotel
realty recorded on November 1, 1996 (the “Trust Deed”). (R.46-145; R.824, §20;
R.863, JA; R.1410, 1). As to goods consisting of fixtures, LaSalle’s security interest
was also perfected by the Trust Deed serving as a fixture filing. (R.46; R.108-109,
§11.1).

2. December 23, 1997: GMAC filed a UCC-1 to perfect a purchase money
security interest in a portion of Qinn’s FF&E. (R.864, 94; R.888-890). ® GMAC also
recorded a fixture filing in the county real estate records on December 29, 1997.
(R.12, 959; R.283, 959).

3. November 1, 2001: LaSalle’s November 1, 1996 UCC-1 lapsed for failure
to file a continuation statement by its five-year anniversary. LaSalle’s security

interest then ceased to be perfected (R.1673, §3) except as to fixtures in which LaSalle

Hereinafter, both LaSalle Bank National Association (fka LaSalle National Bank)
as Trustee, and its predecessor in interest Merrill Lynch Credit Corporation (R.146-
149), are referred to simply as “LaSalle.” LaSalle Bank National Association acts in
the capacity of Trustee for the registered holders of Merrill Lynch Mortgage
Investors, Inc. Mortgage Pass-Through Certificates, Series 1997-Cl1.

6 LaSalle claims a blanket security interest in all of Qinn’s goods. GMAC only
claims a subset of specific FF&E items that it financed for Qinn.
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remained continuously perfected under its November 1, 1996 Trust Deed. (R.1410,
91; R.1674, 9n.2; R.2003, Tr. 10:23-14:9).

4. January 23, 2002: LaSalle re-perfected its blanket security interest by filing a
new UCC-1 financing statement. (R.1263-1264). LaSalle again re-perfected by filing
another (redundant) UCC-1 financing statement on March 19, 2003. (R.1263-1264).

5. July 1, 2002: LaSalle filed this action against the debtor Qinn (and against
GMAC and other junior creditors) to inter alia have a receiver appointed and to foreclose
upon Qinn’s hotel assets. (R.1; R.6-17; R.21-24).

6. December 23,2002: GMAC’s December 1997 UCC-1 lapsed for failure to file
a continuation statement by its five-year anniversary. (R.1263-1264; R.1389, q1).
GMAC’s security interest in Qinn’s FF&E then ceased to be perfected.

7. February 28, 2003: LaSalle moved for partial summary judgment to
foreclose both its Trust Deed on the hotel realty, and its security interest in the hotel
personalty, and to appoint a receiver over Qinn’s hotel property. (R.802-805).

8. April 2,2003: GMAC filed a cross-motion for summary judgment, arguing
that its 1997 UCC-1 perfected a purchase money security interest (“PMSI”) in Qinn’s
FF&E, and that its PMSI had super-priority over LaSalle’s security interest. (R.899-
901). GMAC’s memorandum omitted the fact that its 1997 UCC-1 had lapsed three
months earlier. (R.861-867).

a. April 3, 2003: the official Certified Search Certificate of the

Utah Department of Commerce, Division of Corporations and Commercial
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Code reflected that only LaSalle (and no other creditor) had a valid effective
UCC-1 financing statement against the debtor, Qinn. (R.1263-1288).

b. April 22, 2003: LaSalle’s reply memorandum pointed out that
GMAC’s 1997 UCC-1 had lapsed on December 23, 2002, and argued that
GMAC’s security interest (even if a PMSI) became unperfected and junior
to LaSalle’s January 23, 2002 UCC-1. (R.1254-1257).

c. May 27, 2003: GMAC’s reply argued that the December 23,
2002 lapse of its 1997 UCC-1 was legally immaterial because it occurred
after LaSalle had filed its July 1, 2002 complaint. (R.1393-1395).

d. July 28, 2003: Qinn filed bankruptcy. (R.1400-1404). (Asa
result, a ruling on the cross-motions to determine priorities of GMAC’s and
LaSalle’s conflicting security interests was delayed until July 28, 2004.)

9. August 18, 2003: GMAC re-perfected its security interest in Qinn’s FF&E
by filing new a UCC-1. (R.1674, q13).

10. September 22, 2003: the trial court entered its Judgment, Order for
Appointment of Receiver, and Decree of Foreclosure and Order of Sale. (R.1408-
1425). That judgment and order: ’

a. Granted LaSalle judgment against Qinn in the amount of

$6,739,768.92. (R.1409).

7 Portions of the September 22, 2003 judgment and order did not take effect until
after a subsequent order in Qinn’s bankruptcy case. The Bankruptcy Court’s order
appears in the record at R.1493-1518.
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b. Appointed a receiver to hold the hotel realty and personalty, and to

operate the hotel business. The receiver was granted the usual powers of a

receiver. The receiver was not directed to, or granted the power to, liquidate or

rehabilitate the debtor Qinn, its estate or business. (R.1412-1424).

c. Ordered a sheriff’s sale of Qinn’s hotel realty, based on the

determined lien priorities. (R.1410-1412).

11. February 17, 2004: the sheriff conducted a sale of the hotel realty, and
LaSalle was the purchaser. (R.1815-1816). That foreclosure sale of the realty left
LaSalle with a deficiency in excess of $691,981. (R.1921, §22). The redemption
period has expired. (LaSalle did not cause a sale of the FF&E because the cross-
motions on GMAC’s and LaSalle’s competing priorities remained undecided.)

12. April 30, 2004 and May 26, 2004: after abstention by the bankruptcy court
on the priority issue, GMAC and LaSalle filed sur-reply memoranda to reacquaint the
trial court with their pending cross-motions. (R.1620-1624; R.1672-1680).

13. July 28, 2004: the trial court issued a Minute Entry ruling on LaSalle’s
and GMAC’s pending cross-motions for summary judgment to determine the priority
of their conflicting security interests in the FF&E. The trial court ruled that LaSalle’s
complaint and the litigation did not toll or relieve GMAC from the statutory
requirement of filing a continuation statement to avoid lapse and loss of priority.

(R.1758-1759).
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14. September 20, 2004: the trial court filed its Order and Judgment, decreeing
as a matter of law that LaSalle’s security interest has priority over GMAC’s security
interest in the FF&E. (R.1864-1867).

15. October 14, 2004: GMAC filed its Notice of Appeal of the trial court’s
September 20, 2004 Order and Judgment. (R.1894-1895).

16. December 21, 2004: the trial court issued a Memorandum Decision
(R.1997-2000), (1) granting a motion by LaSalle (opposed by GMAC) to terminate the
receivership upon a sheriff sale of the FF&E, (ii) granting a motion by LaSalle
(opposed by GMAC) for an order authorizing sale of the FF&E by writ of execution,
and (ii1) denying a motion by GMAC (opposed by LaSalle) to stay any sale of the

FF&E.
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SUMMARY OF ARGUMENTS

LaSalle’s security interest has priority over GMAC’s security interest in the
FF&E because LaSalle’s January 23, 2002 and March 19, 2003 financing statements
predate GMAC’s August 18, 2003 financing statement. By statute, security interests
perfected by filing rank in priority by filing date. Utah Code §70A-9a-322(1).

Moreover, from December 23, 2002 (when GMAC’s 1997 UCC-1 lapsed) until
August 18, 2003 (when GMAC filed a new UCC-1), GMAC’s security interest was
wholly unperfected. By statute, LaSalle’s perfected security interest had priority over
GMAC'’s unperfected interest. Id.

Although GMAC enjoyed priority until December 23, 2002 based on its
December 23, 1997 financing statement, that priority was lost when GMAC failed to
file a continuation statement. By statute, that failure to file a continuation statement
resulted in lapse, and retroactive loss of perfection and priority. Utah Code §70A-9a-
515(1) and (3); Utah Code §70A-92a-322(1).

The trial court correctly decided that the statutory requirement for GMAC to file
a continuation statement was neither tolled nor excused by the pendency of LaSalle’s
July 1, 2002 complaint. “Priority through timely filing is a statutory creature, and it is
for the legislature to decide when its requirements are tolled.” (R.1759). GMAC’s plea
for a judicial exception violates the unambiguous statutory filing system, particularly
current §70A-9a-515(3) and former §70A-9-403(2) of Utah’s Uniform Commercial

Code.
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If the trial court’s ruling is reversed, LaSalle still claims priority as a matter of
law in the fixtures portion of the FF&E by virtue of its 1996 Trust Deed. GMAC
argues that its 1997 UCC fixture filing is entitled to purchase money super-priority over
the 1996 Trust Deed. The record, however, establishes that GMAC failed to cite
competent admissible evidence that its 1997 fixture filing was recorded within the time
statutorily required for claiming super-priority. Utah Code §70A-9a-322(1)(a) and

§70A-9a-334(4). Former §70A-9-312(5)(a) and Former §70A-9-313(4)(a).
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ARGUMENT

The legal issue presented on appeal is very narrow. If the plain language of
Article 9 is followed, then LaSalle’s security interest in the FF&E has priority over
GMAC’s conflicting security interest. Although GMAC once had priority, that
priority was lost when it allowed its UCC-1 to lapse by failing to file a continuation
statement. GMAC’s argument that its priority became forever fixed as of the date
LaSalle filed its complaint is simply wrong. Article 9 priorities are always subject to
subsequent legal events.

I. Priorities Under Article 9 Are Always Subject to Loss.

Just as LaSalle lost certain priorities when its 1996 UCC-1 lapsed on
November 1, 2001, so too did GMAC lose the priority of its 1997 UCC-1 upon its
lapse on December 23, 2002.

The plain statutory rule is set out in Utah Code §70A-9a-515(1) and (3):

(1) ... afiled financing statement is effective for a period of five years
after the date of filing.

(3) The effectiveness of a filed financing statement lapses on the
expiration of the period of its effectiveness unless before the lapse a
continuation statement is filed pursuant to Subsection (4). Upon lapse, a
financing statement ceases to be effective and any security interest or
agricultural lien that was perfected by the financing statement becomes
unperfected, unless the security interest is perfected otherwise. If the
security interest or agricultural lien becomes unperfected upon lapse, it is
deemed never to have been perfected as against a purchaser of the
collateral for value. [Emphasis added].

Application of that plain statutory rule between two competing secured creditors is

illustrated in UCC §9-515’s Official Comment 3 (Addendum “A” hereto):
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Example 1: SP-1 and SP-2 both hold security interests in the same
collateral. Both security interests are perfected by filing. SP-1 filed first
and has priority under Section 9-322(a)(1). The effectiveness of SP-1’s
filing lapses. As long as SP-2’s security interest remains perfected
thereafter, SP-2 is entitled to priority over SP-1’s security interest, which
is deemed never to have been perfected as against a purchaser for value
(SP-2). See Section 9-322(a)(2). [i.e., Utah Code §704-9a-322(1)(b).]

II. No Judicial Exception Saved GMAC From Loss of Perfection and Priority.

Faced with that stark statutory rule of lapse, and lacking any applicable
statutory exception, GMAC asked the trial court and now this Court to craft a judicial
exception whereby a pending complaint would toll its financing statement from
lapsing. In calling for a judicial exception, GMAC cited the trial court to three cases
from other jurisdictions. As set forth below, GMAC’s cases are easily distinguished,
and the third (Travelers) is patently wrong under Article 9.

A. GMAC’s Cases are Distinguishable and Unhelpful.

1. Chrysler Credit Corp. v. U.S., unpublished, 1978 U.S. Dist. LEXIS

19263, 1978 WL 4487 (E.D. Va., March 3, 1978) is unenlightening for three reasons.
First, it addresses the distinct issue of a federal tax lien vs. a lapsing UCC-1 (rather
than the present case’s issue of a perfected junior UCC-1 vs. a lapsing senior UCC-1).
Second, it appears that the federal government did not actually contest the case,
making it a rather one-sided proceeding.

Third, even if the tax lien scenario is analogous, Chrysler tolled the UCC-1’s
lapse based on a faulty legal premise: i.e., that the UCC-1 no longer served any

purpose because the pending litigation meant the parties were “well aware of
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plaintiff’s security interest.” The Chrysler court erred in stating that a junior
creditor’s knowledge of a senior security interest has any legal bearing. It is well
established that then-governing UCC §9-403(2):
... nowhere states that a junior secured party’s knowledge of a prior
security interest prevents that junior secured party from prevailing over
the prior secured party once the prior party’s filed financing statement
lapses. Courts have wisely declined to read such language into the UCC.
In re Reda, Inc., 54 B.R. 871, 878 (Bank. N.D. I11. 1985). See also, Frank v. James
Talcott, Inc., 692 F.2d 734, 739 (1 1% Cir. 1982) (knowledge “not relevant”). Thus,
the unreported Chrysler federal tax lien opinion is flawed by its open reliance on the
legally immaterial issue of knowledge, ® and pro<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>