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In the Supreme Gourt of the State of Utah

GEORGE GHOST,
Plaintiff-Respondent,

Case No.

Vs 12252

THELMA GHOST,
Defendant-Appellant.

APPELLANT'S BRIEF

STATEMENT OF THE KIND OF CASE

This is an action by Plaintiff for a divorce, and by
Defendant-Counterclaimant for a decree of separate
maintenance,

DISPOSITION IN LOWER COURT

The lower court awarded a decree of divoree to the
Plaintiff and denied the Defendant any relief on her
counterclaim for separate maintenance. The Defendant
was denied the award of any alimony. In addition, the
Defendant was awarded the balance of the checking
account in the amount of $454.89, the furniture, and
furnishings in the apartment of the parties which were



]

acenmulated during the marriage, and $125.00 attorney's
fees for the use and benelit of her attorney in this action.
The lower court awarded the Defendant real property
whiclt 1s the subject of a probate presently pending be-
fore the same court, and in which estate the Defendant-
Appellant is tlie only prospective heir.

RELLIERF SOUGHT ON APPRKAL

Defendant seeks reversal ol the Tower court’s decree
awarding a divorce to the DPlaintift, and rvespeetiully
requests that this Court diveet the lower court to enter
a deeree of separate maintenance in favor of the
Defendant-Appellant.  In the alternative, should this
Court not reverse the lower court’s deerce of divoree,
then the Defendant-Appellant seeks the award ol
alimony. Defendant requests an award of her costs and

attornev’s fees on this appeal.
STATEMENT O IPACTS

On Decenber 9, 1969, the Plaintiff tiled a complaint
seeking a divoree in this case (R. 1-2). On March 25.
1970, the Defendant filed a counterclaim sceeking a deerec
of separate maintenance (R. 13-18). The matter was

tried in the lower court on Mayv 7, 1970 (R. 22).

Most of the evidence adduced at the trial was

uncontroverted, and the evidence which was disputed



was minimal. Uncontroverted facts which are material
to the case are that the parties were married on February
26, 1937 (R. 73); that the Plaintiff was 78 years of age
(R. 62), and that he was in poor health, suffering from
kidney trouble, a heart condition, bladder trouble, and
diabetes, all of which has required some hospitalization
over the past five years (R. 73-74) ; that the Defendant-
Counterclaimant was 68 vears of age, has rheumatoid
arthritis, a bad back with two fused discs, is totally blind
in one eve, and is losing the sight in the other eye, and
must have help and assistanee bhecause of her vision
problems (R. 74, 75 & 79); that the Plaintiff is retired
and reccives railroad retirement pay of $190.75 per
month, and Social Scecurity of $59.30 per month (R. 50);
that the Defendant receives railroad retirement pay of
$30.55 per month, which will terminate with a granting of
a divorce i this case, and Social Sceurity of $21.70 per
month (R. 8); that on or about December 18, 1969, there
was a balance in the cliecking account with Zion’s First
National Bank in the amount of $454.89 (R. 9) ; that there
had been a joint bank account in 1961 with an approxi-
mate balance of $1,700.00 (R. 3); that the Plaintiff re-
tired from Denver & Rio Grande Railroad in 1959 (R.
53): and that the Plaintiff continued to work for several
vears for Ketehum's, and he earned $712.00 during 1961,
$1,290.00 during 1962, $1,200.00 during 1963, more than
$2.000.00 during 1964 and $150.00 in 1965 (R. 56) ; that
Defendant had done erocheting for several years and

had carned from $50.00 to $60.00 per month (R. 90) ; that



the Defendant had managed the financial affairs for
many years, and that all of the money was turned to the
Defendant to handle, except for small amounts of money
which the Plaintiff kept from checks hefore he gave the
money to the Defendant, and except for small amounts
given weekly by the Defendant to Plaintiff for spending
money (R. 53, 54, 57 & 66) ; that the Defendant reqguired
approximately $175.00 to $180.00 per month to take care
of her living expenses (R. 87); that the Defendant is the
sole heir of Margarcet Michaelsen, deecased, and the
Defendant anticipates inheriting a five-unit furnished
apartinent house located at 468 South lighth West, Salt
Lake City, Utah, one of which apartments is occupied
by the Defendant, and which remaining four apartinents
vield a gross rental income of $245.00 per month, less
annual taxes of $255.00, lights, gas, water, repairs and
maintenance, advertising and reduction in incone hecanse
of vacancies (R. 92, 93 99, 100 & 101); and that the
Defendant, with the consent of the Plaintiff, expended
out of family savings or estates monies derived from
rental income approximately $2,000.00 to repair the
apartment Louse which was in deplorable condition, and
to replace refrigerators and ranges, and  $1,000.00
attorney’s fees in connection with the gaurdianship ol
Margaret Michaelsen, and some substantial amounts for
the funeral and burial expenses of two aunts of the
Defendant, which amounts are not clear from the record

(R. 71, 81,94, 96, 97, 98 & 101).



As to the grounds for divorce and separate mainten-
ance, and the conduct of the parties, there is some dis-
pute. The Plaintiff testified that the parties had lived
in separate beds for 28 years, and that they lived together
hut had nothing to do with each other (R. 50-51). Therc
is 1o mention either through question of counsel or
through answer of witnesses of intercourse or cohabita-
tion or lack thercof. The Plaintiff further testified that
on or about November 29, 1969, that the Defendant told
the Plaintiff to get his clothes and get out of her
property, and threw his suitease at him. In addition,
the Plaintiff testificd that she hit him a couple of times,
and that she slapped him (R. 51). He further testified
that she gave him siall amounts of spending money,
although he indicated at one point that he cashed the
checks and kept some money for himself, and at another
point that she treated him all right after his retirenient
(R. 54 & 57). The Plaintiff testified that the Defendant
had ealled him a “son of a bitch,” but that she had not
called hiim any name since July of 1967 (R. 59).

On the other hand, the Defendant testified that there
liad been no objections by the Plaintiff to the way the
finances were handled until November of 1969 (R. 82),
that the Plaintiff left in November because the Defendant

wouldn’t give the Plaintiff gambling money (R. 89), that
the parties quit sleeping together approximately five
vears ago when the Defendant had a back operation, and

{liat she had not called him a “son of a bitel,” but “an
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old Greek” (R. 106). She further indicated that she told
the Plaintiff if they could not get along, that they may as
well separate, and he would likely get along better up
town with his friends (R. 107).

As a result of the above-described econduct, the
Plaintiff testified that he felt badly (R. 51).

In support of her claim for separate maintenance,
the Defendant-Counterclaimant testified that the Plain-
tiff had threatencd her, had used foul language, had
accused her of staying over night with a baclhelor

” “son of

tenant, had called her a “dirty biteh,” “chippy,
a biteh” and a “dirty whore” (R. 82). In addition, she
testified that the Plaintitf had brandished a switch-blade
knife and kitchen knives during arguments, and that his
cursing all the time and ordering tenants out of the

house provoked her to ask him to leave (R. 85-86). She
indicated that she had washed his elothes put them away,
made his bed, got his meals on time, saw to it that he had
taken his medicine, and nursed hin while convaleseing
(R. 83). The Defendant admitted that there had been
storiny times during the marriage, and that the Plaintiff
had left on four or five occasions, and she concluded

that separation was better for all concerned (R. 111).
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ARGUMENTS

POINT I

PLAINTIFF FAILED TO ESTABLISH CRUEL
TREATMENT WHICH CAUSED HIM GREAT
MENTAL DISTRESS, AND THERE ARE COMPEL-
LING REASONS JUSTIFYING THE DENIAL OF
THE DIVORCE TO THE PLAINTIFF.

Plaintiff alleged in his complaint “that for inore
than one year last past the Defendant has treated the
Plaintift eruelly causing him great mental and physical
suffering and distress.” Seetion 30-3-1 (7), Utah Code
Annotated 1953, vests the courts with power to grant a
divorce for cruel treatment, “to the extent of causing

hodily injury or great mental distress to the plaintiff.”

The lower court’s finding coneerning mental eruelty
is not supported by the evidence. The court found that
the parties had not cohabited for 28 years when, in faet,
the evidence was that the parties were married on
February 26, 1937, and lived together as man and wife
since that time until late 1969, with the exception of
several briet periods of separation. There is no evidence
in the record that there was not intercourse, or cohabita-
tion, ov that the parties did not hold themselves out to
the world as man and wife. Ballentine's Law Dictionary,

Drd odition (1969), defines cohabitation as a dwelling
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together of man and woman in the same place and
manner as husband and wife, and further indicates that
1t does not necessarily imply sexual intercourse between
man and wife. Moreover, the record does not indicate
that the Defendant called the Plaintiff names on
numncrous occasions. Plaintiff himself testified that she
had not called him names since the siinmer of 1967. The
record is almost silent on continual nagging and quarrel-
ing, but there is some minimal reference to a few spats
or fights during the marriage. However, at one point,
the Plaintiff testified that the Defendant had treated
him all right since he retired. It is not perfeetly clear
from that statement what he meant, as is the case with
most of his testimony which was confusing at best, not-
withstanding the fact that the Plaintiff was spoon-fed
through the major portion of his direct case with leading
gquestions. There is no reference in the record to the
Defendant throwing the clothes of the Plaintiff out on
the porch, but the Plaintiti did testity that his suitcase
was thrown out, and he was asked to leave. The only
evidence in the record to support the trial court’s
conclusion that Plaintiff had been caused great mental
suffering was the statement of the Plaintiff that he felt
hadly. In response to Defendant’s ohjection to Finding
nuniber four, the lower court struck the sentence therve-
from indicating that the Defendant had tried to strike
the Plaintiff on the head with a chair during the suinmer
of 1969. That incident purportedly took place during
1968, and the trial court conclnded that that was too

remote.



_ Other evidence in the record supporting the lower
court’s conclusion of mental suffering was that the
Defendant had slapped the Plaintiff, that the Defendant
had only given the Plaintiff $5.00 or $6.00 per week for
spending money, and that the Defendant had made a
will, and had execluded the Plaintiff as a beneficiary
therein. Defendant testified that because of Plaintiff’s
gambling he started wanting $10.00 or $20.00 per week,
and when the Defendant refused to give him more money,
he got sore. Considering the modest income of the
parties, it would seem that the Defendant was wise in
being judicious in her efforts to conserve family funds.
There is no evidence in the record that Defendant might
have needlessly squandered money. However, she did
fix up the apartment house, and did discharge family
responsibility by seeing that her two aunts were properly
put to rest. This was discussed by the parties, and the
Plaintiff told the Defendant to go aliead and make such
expenditures.

The tenor of the Plaintiff’s case seemed to be that
Le had worked hard all of his life, had earned all of the
money, and that the Defendant had taken everything
from him, and that he had nothing left. The trial court
liad definitely gained such impression, as he so indicated
when he announced his decision at the conclusion of the
trial. This author indicated to the court that it would be
Lis reconnnendation to the Defendant that she deed an

undivided one third interest in the apartment house to
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the Plaintiff so that he would not feel disinherited, as a
preferable solution to the divorce. It was reported back
to the court that the Defendant was so willing to convey
an undivided one third interest in the real property to
the Plaintiff so that he would have an inheritance. Said
offer was declined, and a divoree was promptly granted
to the Plaintift.

In addition to the paucity of evidence affirmatively
supporting a conclusion of mental suflering, there is
substantial reason {or the court not to grant a divoree.
Both of the parties are aged and are in poor health, and
would be better off having the mutual support of the
other spouse. In addition, they have limited sources of
income, which would go much further being pooled,
rather than being divided {o maintain the two of them
separately. The most cogent fact is that the divoree auto-
matically strips the Defendant of mueh needed income by
terminating the $30.55 monthly railroad retirement bene-
fits. Should the parties not he in position to abide the
physical presence of one another, then a decree of
separate maintenance would allow and permit the
Plaintiff reasonable freedom, and would preserve this
much needed income.

Considering the fact that the parties have been
married sirce February 26, 1937, and the fact that there
have heen some differences in the past, some physical

separations, and reconcilliations thereof, one must con-
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clude that the Plaintiff was hard-pressed to come up with
grounds when much he relied upon was both stale and
petty, and would seemingly have been condoned over
many years. See Shaw v. Shaw, 122 Mont. 593, 208 P.2d
514, 522 (Mont., 1949).

This Court has followed the mandate of the legis-
lature, and has indicated in many opinions that the
Plaintiff must prove cruel treatment which causes great
mental distress. Stevenson v. Stevenson, 13 U.2d 153,
369 P.2d 923 (Utah, 1962); Curry V. Curry, 7 U.2d 198,
321 P.2d 939, 940 (Utah, 1958). Moreover, this Court
has taken the position in several cases that the conduct on
the part of the woman ought to be more aggravated to
constitute cruelty to the man, than in cases where the
wife seeks the divorece on the ground of cruelty. See
Alldredge ©v. Aldredge, 119 Utah 491, 229 P.2d 681,
(682-83 (Utah, 1951), and cases cited therein.

In the case of Hyrup v. Hyrup, 66 Utah 850, 245 Pac.

335 (Utah 1926), this Court was faced with a very similar
iSSP A is before t.ho Court in this.appeal.. The 70-vear- o /d
ar-old wife for the divoree of a marriage which had lasted

for 45 years on the ground of mental cruelty. He had

alleged, and there was evidence in the record in support

thereof, that his wife was of mecan and cross disposition,
that she had persistently and habitually abused him and
called him vile and insulting names, and that she had
addrosmwf\,\ﬁth indecent and huuntiliating remarks. More-
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over, he alleged that she had been sullen and cross and
had moped about the house without speaking o him or
noticing him, except to sneer at him. In addition, he
alleged that she had manifested great hatred for him and
had despised him, and that his life was nothing but hell.
Also, he alleged that she had asked him to leave her and
get a divorce on many ocecasions. The Utalh Supreme
Court concluded that there was an utter failure on the
part of Plaintift to show that he had sultered great
mental distress because of his wife’s alleged cruel
conduct. The court also indicated that there was no
direct testimony upon the snbject, and that the evidence
was not such that this essential fact could be therefrom
inferred. The trial court was directed to dismiss the
action. See also Corduer v. Corduer, 91 Utah 466, 61 P.2d
601 (Utah, 1936).

POINT 11

THE EVIDENCE IS SUFFICIENT TO SUPPORT
A DECREE OF SEPARATE MAINTENANCE IN
FAVOR OF THE DEFENDANT-COUNTERCLAIM-
ANT.

Section 30-4- ali Code Annotated 1953, provides

Section 30-4-1, Utalh Code Annotated 1953, provid

that when a man descrts “his wife without good «nd

sufficient cause, or being of sufficient ability to support

her shall have neglected or refused to properly provide
. . .

for or suitably maintain ler” the dispiet court may

require such a hushand to pay such suwus for costs,
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expenses, fees, and support as it shall deem necessary
and proper. (Iimphasis added.)

Plaintilf testified that the Defendant told him to get
out. On the other hand, the Defendant testified as to

abnsive and provocative conduct on the part of the
Plaintiff, which was uncontroverted and which if helieved
by the court would surely justify her telling the Plaintiff
to behave or get ont. She indicated that she told Plain-
tift if they couldn’t get along, it would be well for them
to separate, and that he would be better off with his
friends. The tenor of her testimony seems to imply a
suggestion rather than a command. Tt is respectfully
submitted that the Plaintiff testimony is full of incon-
sisteneies and confusion, whereas the testimony of
Defendant is wore consistent and understandable.
Accordingly, this Court might conclude that Defendant
is the more creditable witness. Viewing the evidence in
this light, one might conclude that Plaintiff’s leaving
Detendant was hasty and ill-advised and withont good

and sufficient cause.

It is readily apparent that Plaintiff does not have
a great deal of income from which to pay Defendant
separate maintenance, However, a token award of such
separate maintenance by this Court would at least pre-
sorve $20.55 per month in railroad retirement benefits to
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the Defendant. Moreover, should the decree of separate
maintenance not be followed up with a later decrce
of divorce, then the Defendant would receive some small
death benefits through the railvoad retirement program.

POINT I1I

THE EVIDENCE DOES NOT SUSTAIN THE
CONCLUSION BY THE LOWER COURT THAT
DEFENDANT IS NOT ENTITLED TO ALIMONY.

A fairly similar case was before this Court in the
Alldredge case, supra. In that case, the 64-year-old
hushand filed for a divoree against his 53-year-old wite
to terminate a marriage of nearly 37 years. The parties
had lived togeher as husband and wile all that tie. That
case differed from the ease hefore this Court in that the
Alldredges had 11 children, whereas the Ghosts have
none. The Supreme Court found that the conduct of Mrs.
Alldredge was sufficient to support a decree of divorce
in favor of her plaintiff husband; however, it coneluded
that her condnet was not so grevious as to deprive her
of alimony. The Court concluded at page GS5 that “a
wife of long standing does not forfeit all right to
alimony or a share in the property hecause of reecent
misconduct nor in cases where the husband may be
equally at fault nor in cases where there is a doubtful
preponderance against the wife beeause judges, heing
haman, cannot pencetrate the family drama with complete

LRl

understanding.
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This author submits that the granting of a divorece
to Mr. Ghost and the denial of alimony to Mrs, Ghost is
manifest injustice. The marriage had endured nearly
33 years; the conducet of the Defendant was not gross, nov
did it involve any moral turpitade; the Defendant is 68
vears of age, in failing health, and is unable to carn any
additional income: and her physical frailties impose a
great degree of dependence upon her. By comparison
with the length of the marriage, the marital trouble
which spawned this case was ol rather recent origin.
Other previous separations have not led to sueh drastie
results. s certainly unfortunate {hat the debilities
not the fault of cither led to this action. That such
debilities ultimately vesulted in the trial court granting
a divorce and depriving the Defendant of all substantial
rights stemming from such a long-standing marriage is
a hewildering mystery and a tragedy of the greatest mag-

nitude.

POINT IV

IT WAS ERROR FOR THE LOWER COURT TO
REQUIRE DEFENDANT'S COUNSEL TO CHOOSE
BETWEEN CONTINUED PARTICIPATION IN THE
TRIAL AND GIVING TESTIMONY CONCERNING
THE REASONABLE VALUE OF HIS ATTORNEY’S
FEES.

Defendant’s Counsel endeavored to testify as to the

reasonable value of his services in support of Defendant-
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Counterclaimant’s eclaim for such fees. Plaintiff’s
Counsel objected to such testimony and urged that it was
an established rule of court that Counsel for the Defend-
ant could not testify and then continue to participate in
the trial as an advocate. The trial judge agreed with this
point of view and required Counsel for the Defendant
to choose between testifying about the reasonable value
of his fee or continuing participation as advocate and
attorney for the Defendant. Accordingly, Counsel for
the Defendant chose to not testify, so that he would be
in a position to continue to participate in the trial and to
offer a closing argument in behalf of his elient.

Section 78-24-1, Utah Code Annotated 1953, provides
that “all persons, without exception, otherwise than as
specified in this chapter, who, having organs of sense,
can perceive, and perceiving can make known their
perception to others, may be witnesses.” (Emphasis add-
ed.) Said chapter on witnesses does not make any
exception as to the qualifications of an attorney to
testify. There are ethical considerations concerning an
attorney acting as a witness, and such considerations
are set forth in the new A.B.A4. Code of Professional
Responsibility, Canon 5 (DR 5-102). The notes to Canon
5 indicate that an attorney should not he a witness, exeept
as to formal matters.

This Court has raled on several occasions that a

claim for attorneyv’s fees cannot he solely supported by
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the suggested har schedule, hut that the moving party
must introduce evidence to establish the reasonable
value or worth thereof. See {7tah Savings & Loan Asso-
ciation v. Nunley, et al., 17 U.2d 348, 411 P.2d 838 (Utah,
1966) 5 F.M.A. Financial Corp. ¢. Build, Inc., 17 U.2d 80,
104 P.2d 670 (Utah, 1965).

Counsel for the Defendant clearly pointed out to the
tower court that there was no intention to offer evidence
through him as to any matters in dispute hetween the two
parties, but that hix testinony would be Hmited solely to
the value of services rendered in conneetion with the
prosecution of the case before thie court. Accordingly,
it 1s submitted that such testimiony is a formal matter,
and that an attorney 1s, therefore, under no ethical
prohibition to not testify about the value of his fees, It
has been long-standing practice among the members of
the bar of this state to appear in probate court regularly
and testify as a subscribing witness to a will. It would
seem that in such cases there might be greater room for
future conflict and problem than where an attorney
testifies about the value of services which he rendered.

Services which an attorney renders in a given case
are peculiarly matters of knowledge to that attorney.
Testimony from any other attorney would have to he

based npon mere speculation and conjecture. In the event
a hypothetical question were to he posed to another

attorney, that hvpohetical could only be grounded upon
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hearsay. The only attorney who would have actual know-
ledge of the time and efforts expended, or who would
have business recordsat his disposal indicating the time
and efforts expended, would be the participating attor-
ney.

The only Utah cases found by this author support
the conclusion herein contained. In the case of Mac-
Claren v. Gillespie, 19 Utah 137, 56 Pac. 680 (Utah, 1899),
the Utah Supreme Court ruled that the attorney for one
of the parties could testify about facts which tended to
contradict statements made by the opposing party. The
court recognized that such practice should only be
indulged in cases where necessity dictated. In the case
before the court, the attorney was the sole attorney for
the defendant, and the court concluded that the exigency
of the case dictated that the counsel testify to protect
the interests of his client. The Utah court was confronted
with a more iimposing set of facts in the case of State v.
Greene, 38 Utah 389, 115 Pac. 181 (Utah, 1911), but still
concluded that the attorney could testify. The attorney
in question had been the distriet attorney. At that time
the charges were preferred against the defendant, he was
the distriet attorney and had participated in the investi-
gation of the case. During the course of the investiga-
ion, said attorney had obtained an adwmisston from the
defendant ahbout a material fact to the charge involved.
When the ecase came on for trial, said attorney was 10

longer in office as the distriet attorney. However, his
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511éessor associated him in the case, and the ex-district
attorney actively participated in the prosecution of the
trial of the case. Notwithstanding the participation in
the trial of the case, the court permitted him to testify as
a witness; even though the defendant had not received
advance notice that the State intended to nse said attor-
ney both as an advocate and as a witness.

POINT V

THE WEIGHT OF THE EVIDENCE SUPPORTED
THE AWARD OF A LARGER ATTORNEY’S FEE.

The fee awarded Counsel for the Defendant is
certainly much less than is comimensurate with the
reasonable value of the services rendered and based upon
the evidence before the court. However, considering the
financial circumstances of the parties, perhaps it was not
prejudicial error for the lower court to not award a more
customary fee for similar services. Yet, it is respectfully
submitted, that because of the necessity of this appeal,
this Court should allow some increase in the awarded
fees to compensate Defendant’s Counsel for his efforts
which have been required to pevfect and pursue this

appeal.

CONCLUSION

A careful review of the record must surely support

the conclusion that the ends of justice will best be served
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by the award of a token amount of separate maintenance
to the Defendant. Should this Cowrt deeline to reach
such a result, then an award of alimony should be granted
the Defendant, even though in token amount. The rights
of the Defeudant should be preserved so that she will be
in a posttion to later receive help and assistance from the
Plaintiff, assuining that necessity so dietates. This Court
should award an incrcased fee to Counsel for the
Defendant for efforts expended in perfecting and por-

sulng this appeal.

Accordingly, the decision of the lower court should
be reversed and an appropriate order should issue from
this Court directing the lower court to enter a new decree
more compatible with the foregoing.

Costs shiould be awarded the Appellant.

Respeetfully submitted,

KENNETH RIGTRUDL

466 East Fifth South, Suite 100

Salt Lake City, Utah 84111
Counsel for Appellant
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