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JURISDICTIONAL STATEMENT

This court has jurisdiction over this appeal pursuant to Utah Code Ann. §
78-22a-3(2)(h).

ISSUES

L. Did the tnal court err in awarding petitioner alimony 1n an amount
creating a disparate standard of living and contrary to the evidence regarding petitioner's
need and respondent's ability to pay? [Issue preserved in R. 343-76; 416-87; 501-31; 540-
45; 546-57; 752-53; 764-65.]

Standard of Review: This Court reviews the trial court’s findings of fact in

an award of alimony for abuse of discretion. Bakanowski v. Bakanowski, 2003 UT App

357,97, 80 P.3d 153. “*Failure to consider these factors constitutes an abuse of
discretion.’ resulting in reversal ‘unless pertinent facts in the record are clear,
uncentroverted, and capable of supporting only a finding in favor or judgment.”™ Rehn v,
Rehn, 1999 UT App 41, 46, 974 P.2d 306. With respect to a trial court’s conclusions of
law. this Court reviews an alimony award for correctness, according no deference to the
trial court. Davis v. Davis, 2003 UT App 282, 7. 76 P.3d 716.

Il.  Was the trial court's failure to follow Utah Code Ann. § 30-3-5 in
making its alimony award in error? [Issue preserved in R. 343-76; 416-87; 501-31; 540-

45; 546-57; 752-53; 764-65.]



Standard of Review: With respect to atrial court’s conclusions of law, this

Court reviews an alimony award for correctness, according no deference to the trial court.

Davis v. Davis, 2003 UT App 282, 7, 76 P.3d 716.

CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, RULES AND REGULATIONS

(8)(a) The court shall consider at least the following factors in determining alimony:

(1) the financial condition and needs of the recipient spouse;

(11) the recipient's earning capacity or ability to produce income;

(111) the ability of the payor spouse to provide support;

(1v) the length of the marrage;

(v) whether the recipient spouse has custody of minor children requinng
support;

(vi) whether the recipient spouse worked in a business owned or operated
by the payor spouse; and

(vi1) whether the recipient spouse directly contributed to any increase in the
payor spouse's skill by paying for education received by the payor spouse or allowing the
payor spouse to attend school during the marriage.

+ % *

(c)  Asageneral rule, the court should look to the standard of living, existing at the
time of separation, in determining alimony in accordance with Subsection (8)(a).
However, the court should consider all relevant facts and equitable principles and may, in
its discretion, base alimony on the standard of living that existed at the time of trial. . . .

(d)  The court may, under appropriate circumstances, attempt to equalize the parites'
respective standards of living.

Utah Code Ann. § 30-3-5(8) (2003).

tI



STATEMENT OF THE CASE

This case is on appeal from a bench trial held in August of 2003. At trial,
the parties introduced evidence on the issues of alimony and property distribution. Only
the trial court's ruling with respect to alimony is part of this appeal. Following trial, the
parties' submitted proposed Findings of Fact and Conclusions of Law. The trial court
entered a preliminary Memorandum Decision with its ruling based on the parties’
submussion. Thereafter, respondent filed post-trial motions for a new trial and to amend
the findings. The trial court entered a subsequent written ruling, denying most of
respondent’s requested relief and adopting most of petitioner's proposed findings.

Ultimately, a final set of Findings of Fact and Conclusions of Law and a
final Decree of Divorce were entered. From the final decree, respondent timely appealed
the trial court's alimony award.

//
I
1
/
//
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STATEMENT OF FACTS'

The parties were married on May 15, 1979. (Ir. at 6.) On April 18, 2001,
the parties separated when petitioner decided to leave the marital home in order to move
to Washington to teach. Anna was 15 years old and Andrea was 19 years old and both
were living at home with the respondent. (Tr. at 26, 117.) Shortly thereafter, petitioner
filed for divorce on June 25, 2001. (Tr. at 26.) At the time of trial in August, 2003,
respondent was 49 (d/o/b 12/11/53) and petitioner was 50 (d/o/b 7/23/53). (Tr. at 5.) The
parties had two children, Andrea, 22, (d/o/b 11/13/80), and Anna, 17, (d/o/b 1/29/86) at
the time of trial. (Tr. at 5-6.) At the time the parties separated, both children still lived at
home (Tr. At 117); at the time of trial, the y9ungest, Anna, was entering her senior year of
high school and expected to graduate in June, 2004 (Tr. at 7-9). During the marriage and
after moving from the parties' home, petitioner's relationship with the children

deteriorated, and respondent remained with }he children in the marital home.

'Respondent challenges the trial court's ahmony determination on three grounds:
(1) as a matter of law, (2) as unsupported by sufficient findings, and (3) as unsupported
by evidence at trnal. In order to challenge the trial court's factual findings and insufficient
findings, respondent must marshal the evidence at trial and the trial court's factual
findings. In order to fulfill this obligation, respondent has summarized the evidence at
trial that pertained to the alimony award with cites to the transcript, denoted by a cite
beginning with "Tr.", whereas all cites to the record are denoted by "R." For the most
part, however, respondent behieves the alimony award is legal error for failure to comply
with the requirements of Utah Code Ann. § 30-3-5 and case law interpreting those

statutory requirements.
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The parties met while working together at Schovaers Electronics 1n 1978.
(Tr.at 11 ) Schovaers Electronics is family owned business which manufactures circuit
boards for use in computers and electronic devices. The company was started by
respondent's father in 1977. All stock 1s owned by members of the Schovaers family. (Tr.
at 10-11.) At the time of marriage. respondent was Vice President of Schovaers
Electronics and ran the manufacturing side of the business. (Tr. at 14.) At the time of
trial, respondent was still Vice President. (Tr. at 16.)

Throughout much of the marriage, respondent worked from 7:00 a.m. until
about 5:00 p.m. at the family business For his work, respondent received a salary. (Tr. at
16-17.) At the time of trial, respondent had worked at Schovaers Electronics for 26 years
and often worked as many as 60 to 70 hours a week. (Tr.at 17, 119.)

When the parties separated, the children remained with respondent in the
marital home. Because petitioner no longer shared in the responsibilities of rasing the
parties' children, respondent had to decrease his hours to 40-50 per week and was
required to take a pay cut because of the decreased hours. (Tr. at 119-123.) Although
one child was over 18 and the youngest child would reach the age of emancipation shortly
after the trial in the fall of 2003, respondent did not believe he could return to the 60-70

hour work week if he wanted to do so. Specifically, respondent testified that because of a



decrease 1n demand due to increased foreign competition, the family business did not
have sufficient work to allow him to work 60-70 hours a week. (Tr. at 125.)

The only testimony offered indicated Schovaers Electronics’ business has
gone down. (Tr. at 122.) In 1999, Schovaer's Electronics lost $14,000. (Tr. at 123, Ex.
49.) In 2000, the business lost $23,400. (Tr. at 124; Ex. 50.) In 2001, the business lost
$20,500 (Tr. at 124; Ex. 51.) For the last half of 2002 and first 3 months of 2003,
Schovaers Electronics has lost $7,900 (Ex. 52-53; Tr. at 124.) Additionally, respondent
still spends significant amounts of time raising the children since petitioner moved to
Washington in August of 2002. (Tr. at 125.)

Respondent's Income as Ability to Pay:

Shortly before the parties' separation, respondent's salary from Schovaers
Electronics peaked at approximately $5700 per month gross. (Tr. at 29-31.) After
separation when respondent decreased his hours in order to raise the children, his salary
decreased to $4,300 per month gross. (Tr. at 31-2, 67-68, 119-121; Ex. 41.) The testimony
offered to support respondent's decrease in hours and corresponding reduction in pay was
that his increased responsibilities at home were the cause, testimony which petitioner did

not refute. (Tr. at 31-2, 67-68, 119-121; Ex. 41.) Durning the marriage, respondent



received only sporadic bonuses. with the largest bonus being received one month after the
parties’ marriage in 1979 for $30,000. (Tr. at 34-35.)

In addition to the sporadic bonuses which were infrequently paid,
respondent occasionally received gifts from his parents. (Tr. at 45.) The gifts to
respondent were as high as $10,000, but most were substantially lower with a few for
$5,000 (Tr. at 46) or as little as $500 (Tr. at 46). After separation and after respondent's
salary had decreased, respondent received occasional gifts from parents. (Tr. at 46.) In
December. 2002, respondent received Christmas gift of $5,000. (Tr. at 46: Ex. 43.)

During the marriage, the parties' joint gross income figures for 1998 (Ex.
36) and 1999 (Ex. 35), were $93,056 (Tr. at 52-53) and $98,830 (Tr. at 53); joint income
for 2000 was $93,596 (Tr. at 53). From 1998 through separation, the combined income
was roughly $94,000 per year (Tr. at 56.) Prior to that time, the parties' combined
income was lower. (Tr. at 56 )

In 2001, the parties filed separately and respondent's income was $57,077.
(Tr. at 54.) In 2002 (Ex. 38), respondent's income was 70,000. (Tr. at 56.) At the time of
trial, respondent's salary was $51,600, or $4,300 gross per month with no anticipated
increase (Tr. at 172); his net income after taxes was $3,400 (Tr. at 172; Ex. 23).

Respondent receives a net check of $1,700 twice per month. (Tr. at 173; Ex. 25.)



Petitioner's Income:

Prior to the parties' marnage in 1979, petitioner worked at Schovaers
Electronics as a silk screener. (Tr. at 108.) She also worked at Schmidt Signs as a silk-
screener. (Tr. at 110.) About 9 months after marnage, petitioner stopped working at
Schovaers Electronics by mutual agreement. ( Tr. at 108-09.) Petitioner was pregnant and
the parties' first child was born in November, 1980. (Tr. at 109-10.) Between 1980 and
1997, petitioner did not work and stayed at home to care for the parties' children. (Tr. at
111.)

In about 1991, petitioner decided to go back to school and she used
inherited money and marital assets to pay for college. (Tr. at 112, 208.) Petitioner
obtained a teaching certificate from Westminster College. (Tr. at 112.) Petitioner started
working for Granite School District in January, 1998 (Tr. at 113) and then went to Jordan
School District after one year at Granite (Tr. at 113, 208-9). Petitioner worked full time
ntially, but was offered history classes rather than the art classes she wanted to teach, so
she switched to part-time at Jordan. (Tr. at 113-114,209-11.)

With respect to the decision to teach part time, petitioner voluntarnly
stopped teaching history because she only wanted to teach art classes at Jordan. (Tr. at

270-274.) Shortly before the parties separated, petitioner voluntarily resigned from



teaching at Jordan. (Tr. at 274-75.) Additionally, petitioner sent a letter to the Jordan
district withdrawing her name from any future teaching positions, indicating she could not
accept a position in the school district because she was moving to Washington. (Tr. at
275-280.)

In Washington, petitioner works 25 hours per week at the Bon Marche’ (a
permanent position) and also as a substitute teacher at Everett School District. (Tr. at
214.) At the Bon Marche', petitioner receives $11/hour and works about 25 hours a week,
which equals about $1,188 per month. (Tr. at 215, Ex. 85.) Since the beginning of 2003
through trial in August, 2003, petitioner substitute taught 7-8 times, for which she
received $1,035, or about $130 monthly. (”i"r. at 217-19; Ex. 87.) Since moving to
Washington, petitioner has applied to various school districts, but has not received any
teaching offers. (Tr. at 222-227.) Also. petitioner has applied for other jobs, but has
recetved no offers. Her current salary, combining her work at the Bon Marche' and
substitute teaching, is $1,310 per month. (Tr. at 227-30.) Although petitioner has not
found the teaching positions she hoped for in Washington, she is not considering moving
back to Utah, even though the job prospects in Washington are bleak. (Tr. at 280-81.)

In 1999, petitioner's income was $20,000 (Tr. at 54): and in 2000, her

income was $14,000 (Tr. at 54-55). At Jordan district, petitioner received $24,022 in



2001 (Tr. at 220; Ex. 81); in 2002, she recerved $18,525 (Tr. at 220; Ex. 82). Petitioner's
income in 2002 was from both part-time teaching and working at the Bon and May stores.
(Tr. at 220.)

Had petitioner remained in Utah and remained at Jordan school district she
could have earned at least $28,000 per year; the Jordan district pay scale of teachers who
have been teaching for five years is $28,000. (Tr. at 282; Ex. 99.) Although petitioner
testified she did not like teaching history and was not certified to teach history, petitioner
acknowledged she could accept a position teaching history as long as she took concurrent
classes to get the required endorsement. (Tr. at 293-95.)

Respondent's Monthly Expenses:

With respect to respondent's monthly expenses, most of the figures were
offered in the form of exhibits introduced at trial. (Tr. at 174, 185-90; Exs. 26, 91.)
Exhibit 26 was the summary prepared by respondent, whereas exhibit 91 was a summary
of respondent's expenses prepared by petitioner. (Tr. at 174, 185-90; Exs. 26, 91.)
Ultimately, the trial court lowered several of Respondent's claimed expenses as excessive

and determined his reasonable monthly expenses were $2,187 per month. (R. at 336-337,

745-47; 807-810.)
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Petitioner's Needs and Monthly Expenses:

During trial, the testimony regarding petitioner's expenses focused mainly
on her standard of living after separation as compared to during the marriage. (Tr. at 259-
66.) Much of this testimony, however, was inadmussible. (Tr. at 262-64.) Petitioner
requested alimony to match the standard of living enjoyed during marriage, which she
estimated required $2500 per month. (Tr. at 259-66.) Similar to respondent's testimony,
most of petitioner's testimony regarding her monthly expenses occurred through exhibits.
(Tr. at 230, 287-90. Exs. 34, 98.) Exhibit 98 was petitioner's prepared summary of her
expenses and exhibit 34 was an earlier financial declaration. (Tr. at 230, 287-290: Exs.
34, 98.) Ultimately, the trial court adopted petitioner's exhibit 98 as reflective of her
reasonable monthly expenses. (R. at 805.)

Schovaers Electronics Stock:

At the time of tnal, respondent owned 116 shares of Schovaers Electronics
stock. (Tr. at 62.) Respondent received these shares as gifts from his parents over a ten
year period (Tr. at 63; Ex. 47-48.) The stock was gifted at six different dates, with his
parents fixing values to the stock at each date. (Tr. at 64, Ex. 47-48.) The first gift was for
35 shares, valued at $16,873 per share as of March, 1985. (Tr. at 68.) On September 30,

1988, respondent received another 34 shares, valued at the time at $584 per share. (Tr. at

11



69.) On December 16, 1991, respondent received another 13 shares, valued at $1,491 per
share. (Tr. at 69.) In April, 1992, respondent acquired another 13 shares, valued at $1,503
per share. (Tr. at 69.) On October 15, 1993, respondent recerved 12 shares, valued at
$1,663 per share, and on December 22, 1995, he received 9 shares, valued at $2,124 per
share. (Tr. at 70.) Currently, respondent owns 116 shares (Tr. at 73) or 11.6 percent of
Schovaers Electronics (Tr. at 71, 144-45).

John has five siblings (Tr. at 71-2): Bob who also owns116 shares (Tr. at
73), Mary Jane who owns 40 shares (Tr. at 73), Susan who owns 40 shares (Tt. at 74),
Judy who owns 116 shares (Tr. at 73), and Barabara who owns 48 shares (Tr. at 73).
When the shares were gifted from the parents to the children, the parents made no
indication that the shares were a form of compensation or tied to employment. (Tr. at 74.)

During trial, respondent objected to petitioner's attempt to fix values to the
shares, which objection was sustained by the trial court. (Tr. at 68.) Specifically,
petitioner attempted to elicit testimony fixing the value of respondent's 116 shares at least
to $2124 per share. Respondent objected to this attempt to value the shares and the
objection was sustained. (Tr. at 79, 80 ) Respondent testified the shares were not a marital
asset and indicated he had an expert to testify as to the value of the stock. (Tr. at 80-83.)

The trial court indicated that, absent other foundation and testimony that the shares were a

12



marital asset, 1t did not need any further evidence as to value because the stock was not a
marital asset which needed to be valued. (Tr. at 82-83.) Although petitioner testified that
she believed the value of the stock was $800,000 and that she owned an interest, the trial
court never requested further testimony as to the present value of the shares, nor was any
evidence as to present value offered. (Tr. at 68, 79-83, 239-241, 247-48.) Finally, no
testimony was offered that the shares had any capacity to produce income.
SUMMARY OF ARGUMENT

The sole issue on appeal is whether the trial court erred in awarding
petitioner alimony of $2,000 per month. The trial court's award was motivated by its
perception that the parties’ post-separation lifestyles were skewed in respondent's favor.
Accordingly, the trial court awarded alimony 1n an attempt to "equalize" the parties'
standards of living. As the rulings and evidence indicate, however, the alimony award
was excessive and not based on the evidence presented. Thus, the result was to provide
petitioner far more income than she needed to meet her monthly expenses and to cause
respondent to be unable to meet his expenses.

The undisputed facts indicate respondent's take home pay is $3.400 per
month. Indeed, the trial court specifically rejected petitioner's attempt to use a higher

historical income figure. Nevertheless, the trial court ordered respondent to pay well over

13



half of his takc home pay as alimony. The result is that respondent is left with $1,400 per
month to meet his living expenses, which the court lowered to $2,187. Meanwhile,
petitioner receives far more than her demonstrated need. As such, the alimony award is
an abuse of discretion and should be reversed on appeal.

ARGUMENT

L. The Trial Court Erred in Awarding Petitioner Alimony of $2000 Per

Month Where the Award Is Not Supported By Adequate Findings, Is

Not Supported By Evidence and Is Not Legally Correct.

A.  The Trial Court Did Not Make Adequate Findings.

The trial court's findings are inconsistent with the evidence presented at trial
and are nsufficient to support an alimony award of $2000 per month. The trial court
made the following findings: the trial court determined respondent's gross monthly
income is $4,300 per month (R. at 333, 746, 794, §19); at the time of trial, petitioner's
gross monthly income was $1,380.00 per month (R. at 745, 795, §24) and the court
imputed income to her of $1,649.00 per month (R. at 745, 796, §30); the trial court
lowered respondent’s claimed monthly expenses to $2,189.00 per month (R. at 807-10,
9996-97), and finally, the trial court made no findings as to petitioner's reasonable

monthly expenses, except to adopt by reference an exhibit with her claimed monthly

expenses (R. at 791-813).
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In making an alimony award, the trial court 1s required to make findings for
each of the statutory factors set forth in Utah Code Ann. § 30-3-5; i.e., the needs of the
recipient spouse; the earning capacity of the recipient spouse; the ability of the obligor

spouse to provide support; and, the length of the marriage. See Rehn v. Rehn, 1999 UT

App 41, 96. 974 P.2d 306. The failure to make these findings constitutes an abuse of
discretion and is reversible error. Simply making these findings, however, is not
necessarnly sufficient. “[TThe tnal court must make detailed findings on all material
issues, i.e. the Jones" factors, which ‘should . . . include enough subsidiary facts to
disclose the steps by which the ultimate conclusion on each factual 1ssue was reached.”
Id. (quoting Stevens v. Stevens, 754 P.2d 952, 058 (Utah Ct. App. 1998)). Respondent
challenges the trial court’s determinations regarding his ability to pay and petitioner’s
need.

i. Respondent's Ability to Pay.

As to Respondent’s ability to pay, the trial court is required to make specific
findings: “*simply stating [the obligor’s] earnings does not amount to an adequate finding

of fact as to his ability to provide support. To be sufficient, the findings should also

“Jones v. Jones, 700 P.2d 1072 (Utah 1985).
15




address [the obligor’s] needs and expenditures, such as housing, payment of debts, and
other living expenses.”™ Rehn, 1999 UT App 41 at §10 (quoting Baker, 866 P.2d at 547).
The fatal flaw in the trial court’s determination of respondent’s ability to
pay can be traced through the tral court’s post-trial rulings which culminated in the final
Findings of Fact and Conclusions of Law. The only 1ssue as to respondent's income
concerned his voluntary reduction in hours and corresponding decrease in pay. During
the trial, respondent was questioned regarding the reduction in his hours after the parties’
separation. (Tr. at pp. 17, 119-123 125, 205-06.) Although petitioner presented
evidence that respondent’s hours worked and income decreased at the time of separation,
the credible evidence presented justified respondent’s decreased hours. Specifically,
respondent’s work time decreased from between 6U-70 hours per week to approximately
40-50 hours per week by necessity. (Tr. at pp. 17, 119-123, 125, 205-06.) Petitioner had
traditionally cared for the parties’ children, but at separation, petitioner voluntarily moved
out of the marital home, stopped caring for the parties’ children and indicated she was
moving to Washington. (Tr. at 117, 119-23, 277-81.) Consequently, respondent was
forced to decrease his hours in order to provide care for the children. (Tr. at 119-23.)
Additionally, since separation, respondent offered unrefuted testimony that

his family’s electronic business had experienced a downturn in demand. (Tr. at 119-23,

16



125.) Even if respondent did not have to decrease his hours to care for the children, the
evidence indicated the family electronic business did not have enough work to sustamn
respondent at the same workload as during the marriage. (Tr. at 119-23, 125.)

After trial, the court ordered both parties to submut proposed findings for
the court’s consideration. Petitioner submitted her proposed findings and included
findings which indicated respondent was voluntarily underemployed. (R. at 334.) In the
first post-trial Memorandum Decision dated October 31, 2003, the trial court rejected
petitioner’s findings which suggested respondent was underemployed. (R. at 334.)
Specifically, the trial court stated:

The petitioner 1s to amend Finding of Fact No. 20 and

delete Finding No. 21 to reflect that the respondent’s pay was

reduced from approximately $6,000 per month to $4,300 per

month (gross) because of a reduction in work hours

necessitated by his having to assume all of the parenting and

household responsibilities. In other words, both Findings

mmply that the respondent was earning less than he was

capable of. The testimony does not bear this out and the
Court makes no such Findings.

(R at 334, 91 (Emphasis Added.)) Accordingly, the trial court unequivocally found that
respondent was not underemployed. Thus, the trial court’s alimony award was based on

respondent’s current income of $4,300 gross per month. (R. at 794, §19.) After taxes,

17



respondent’s net take home pay is $3,400 per month. Once the alimony obligation 15
deducted, respondent 1s left with only $1,400 to meet his monthly expenses.

The second component of respondent's ability to pay requires consideration
of respondent's own monthly expenses. In reviewing respondent's claimed expenses, the
trial court substantially lowered respondent’s claimed expenses and found his reasonable
monthly expenses were $2,189. Accordingly, after paying his alimony obligation,
respondent is left with a monthly shortfall of almost §800. In contrast, petitioner receives
$2,000 per month plus her actual earned income of $1,380) (notwithstanding the fact that
the trial court imputed income of $1,649 per month) Thus, petitioner has $3,380 per
month to live on’, and respondent has $1,400. The tnal court’s alimony award does not
equalize the parties income, but rather results 1n a major discrepancy 1n petitioner’s favor.
As such, the trial court’s alimony award was in error and an abuse of discretion.

Respondent did not decrease his hours to an unreasonably low amount, nor
did his compensation decrease to unusually low level. The Utah Supreme Court has
previously determined that a spouse whose hours decreased to 50 hours per week and

who was still adequately compensated by the family business was not volunturily

30f course, the $3,380 1s a gross figure. Nevertheless, after taxes are taken out,
petitioner's net take home is about double what respondent has to live on after he pays

alimony.
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underemployed. See Griffith v. Griffith, 1999 UT 78, 18, 985 P.2d 255. Additionally,

this Court previously found a husband’s decision to stop working in order to care for the
children and because of age related issues was reasonable and not grounds for a

determination of voluntary underemployment. See Endrody v. Endrody, 914 P.2d 1166,

1170 (Utah Ct. App. 1996). Moreover, the trial court found respondent’s testimony
credible on the reduction in pay and declined petitioner’s invitation to base alimony on
respondent’s historic income. (R. at 334.) Absent the required findings and considering
the evidence presented at trial to support respondent’s decision to decrease his hours from
60-70 to 40-50 hours per week, no basis exists to conclude respondent 1s voluntarily
underemployed or could receive more compensation for his work even if he decided to
return to 60-70 hours per week.

Although respondent decreased his hours at work after the parties separated,
it is undisputed respondent continues to maintain full time employment of approximately
40 to 50 hours per week. (Tr. at pp. 17, 119-123, 125, 205-06.) With the 10 to 20 hour a
week decrease. respondent's income decreased from approximately $72,000 per year to
$51,600 at the time of trnal. (R. at 794-95, 919, 21.) After taxes, respondent's net take
home pay is $3,400. (Tr. at 172-73; Ex. 23, 25.) From that $3,400, the trial court ordered

respondent to pay $2000 per month 1n order to "equalize" incomes. The tnal court's
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alimony order has the effect of leaving respondent $1,400 per month to live on, while
petitioner receives $3,380 per month in gross income ($2,000 + $1,380 (actual income,
not imputed income) = $3,380). Even after taxes are figured into petitioner's income,
petitioner's net monthly income 1s substantially higher than respondent’s. After factoring
in petitioner's claimed monthly expenses of $1743 and taxes, petitioner is left with
approximately $1,000 per month in discretionary income. On the other hand, respondent
is left with an $800 shortfall.

The trial court's altmony award is based on respondent's gross take home
pay of $4,300 per month. After taxes and alimony, respondent does not have enough
money to meet his basic monthly expenses. An alimony award which fails to account for
respondent's ability to pay 1s an abuse of discretion and fails as a matter of law. Because
the trial court ordered respondent to pay more than he could afford, the alimony award
cannot be sustained as a matter of law.

ii. Petitioner's Need.

The trial court abused its discretion by failing to make any detailed findings
as to petitioner's actual need for alimony to meet her monthly expenses. Addressing need,
this Court has stated: *‘As to the first factor, we stated in Baker that a trial court may not

‘merely restate [the recipient spouse’s] testimony [regarding] her monthly
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expenses .. .. Rehn, 1999 UT App 41 at §7 (quoting Baker v. Baker, 866 P.2d 540, 546

(Utah Ct. App. 1993)). In other words, Rehn, Baker and Stevens require the trial court to

independently assess petitioner’s stated expenses, evaluate them in light of the evidence
produced, make detailed factual findings which disclose the trial court’s consideration of
the evidence and the steps used to reach the findings and to set forth the findings without
simply restating petitioner’s testimony. As the evidence and findings indicate. the trial
court failed to meet this standard. Specifically, the trial court violated the mandate in
Rehn by making no independent findings and merely adopting wholesale petitioner's
stated need.

The trial court made no specific findings as to petitioner's actual needs.
Instead. the trial court made the following observations: (1) since separation, petitioner
has not been able to maintain the standard of living the parties enjoyed while marned; (2)
since separation, petitioner has lived a "spartan" existence; and (3) since separation.,

petitioner has had to cut back on her discretionary spending. (R. at 805-06, §]89-93.)

These general observations are not sufficient to replace the specific findings required by

Utah law.

When coupled with the trial court's erroneous determination of respondent's

ability to pay, the trial court's deficient findings as to petitioner's need result in an
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unsupportable alimony award. In this case, the trial court made no findings as to what
petitioner's actual demonstrated need 1s. The only finding which remotely addresses
petitioner's expenses is paragraph 90, which provides: "The amounts that Ms. Schovaers
current [sic] claims to be spending for basic necessary living expenses are set forth in
Exhibit #98." (R at 805, 990.) Exhibit #98 lists petitioner's monthly expenses as $1,743
per month. Instead of a specific finding, the trial court made general observations that
petitioner needed alimony in order to raise her standard of living to a level comparable to
that of respondent's. Those findings, however, are insufficient. As Utah law indicates,
the trial court needed to make an actual determination of petitioner's unmet need for
purposes of calculating an appropriate award. Without this finding, the alimony award
provides petitioner income well in excess of her actual need while causing the respondent
at least an $800 shortfall.

With respect to the substantial alimony award, the trnal court's award
appears to be premised on equalizing income and restoring petitioner to the standard of
hving she enjoyed while the parties were married. The trial court’s early rulings were all
based on the perception that respondent enjoyed a superior lifestyle and petitioner’s
lifestyle was meager. (R. at 336-37, 745-47.) The tnal court’s post trial rulings and

ultimate Findings of Facts and Conclusions of Law, however, fail to articulate what



petitioner’s actual expenses and/or need is for alimony. (R. at 333-339, 742-49.791 -
821A))

Based on the only findings made by the tnal court as to petitioner's
expenses compared with her income, the petitioner's unmet need would be $1,743 -
$1,649 (imputed income) = §94. If petitioner's actual monthly income is used, rather than
the imputed income, her unmet need is still only $363 per month ($1.743 - $1.380).

Either figure is a far cry from the $2,000 alimony award made by the trial court.

It 1s undisputed that the parties' income since separation has decreased-by
virtue of petitioner's voluntary underemployment and respondent's decrease 1n income as
a result of caring for the parties' children and slow down in his family's business—while
the parties' expenses have increased by virtue of the necessity of maintaining two
residences. The testimony indicates that at its height during the marriage the parties' joint
income did not exceed $92,000.00 gross per year. (R. at 795-96, 804, 9921, 27. 86.) With
the alimony award and imputed mcome, petitioner's gross income is approximately half of
the parties’ highest yearly income during the marriage, which is $46,000. (R. at 811,
9106.) The evidence and findings demonstrate that the parties no longer earn $92.000 per
year, nor are they capable of earning that amount. In fact, not taking into account the

income imputed to petitioner, the parties current joint income 1s $68,160 ($51,600 +
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$16,560 = $68,160). Accordingly, with the alimony award, petitioner receives roughly
2/3 of the parties’' combined gross income. (R. at 811.)

Notwithstanding the trial court's attempt to equalize income, the trial court
made no findings as to petitioner's actual need as required by Utah Code Ann § 30-3-5.
As set forth above, the tnal court only made findings as to the parties' standard of living
during the marriage. Thus is not sufficient. Moreover, these findings are especially
deficient in this case where the parties' historic income levels do not support an equalized
alimony award. Equalization is typically appropnate in cases where the payor spouse's
income 1s substantially higher than the recipient spouse's income and also substantially
higher than the payor spouse's need. In that circumstance where the payor spouse has
substantial discretionary income, it may be appropriate to equalize the parties' income to
lessen the dispanty and provide lifestyles more consistent with that during the parties’
marriage.

The evidence 1n this case does not support an award of ahmony to equalize
the parties' income. Although the parties enjoyed a comfortable lifestyle during marriage,
it cannot be said that the parties had substantial amounts of discretionary income. After
separation, both parties' ncomes decreased while the parties' combined expenses

increased. Quite simply, nether party is able to enjoy the standard of living they had
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during the marriage. An alimony award based on no findings as to the recipient spouse's
actual need is not appropnate. Because the trial court did not make the required finding
of petitioner's actual need, the alimony award is an abuse of discretion and reversible
error as a matter of law.

iil. Income from Other Sources.

Finally, the trial court made no findings to support a conclusion that
respondent had income from other sources which would assist 1n his ability to pay. (R. at
810.) The trial court made a finding which indicated that it was awarding respondent all
of the stock in the family's electronics business as his separate property. (R. at 801, {56-
57.) The trial court, however, made no findings as to how this stock would supplement
respondent's income. (R. at 747, 800-01, 810.) Indeed, no evidence was presented to
suggest the shares produced any income or dividend. (Tr. at 63-74. 80-83, 239-41, 247-
284.) In fact, no evidence was presented as to the actual value of the shares. (Tr. at 79-
83.) Petitioner did introduce evidence as to the value respondent’s parents fixed to the
shares at various points in time, but that evidence was inadmissible. (Tr. at 79-83.)
Petitioner, however, offered no evidence to show a current value for the shares. (Tr. at

79-83 )
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On the other hand, Respondent offered testimony and argument which
indicated the value of the shares was minimal. (Tr. at 79-83, 239-41, 247-48 ) Indeed,
respondent offered to provide expert testimony regarding the value of the shares. The
trial court, however, declined this invitation because she indicated she was inclined to
rule the stock was not a mantal asset. (Tr. at 79-83.) In the Findings of Fact, the tral
court's only statement on income from the shares of stock is as follows: "Furthermore,

Mr. Schovaers' ability to pay alimony of at least $2,000 per month is bolstered by the fact
that the Court 1s awarding Mr. Schovaers all of the Schovaers Electronics stock which 1s
worth hundreds of thousands of dollars. Thus, Mr. Shovaers clearly has the financial
ability and resources to pay alimony of a least $2,000 per month." (R. at 810, §100.)

This unsupported tactual finding is simply an insufficient basis upon which
to determine respondent has additional income to pay alimony. The stock is issued from a
closely held family business. The stock has little value to persons outside the family and
is, by the terms of the gift from the parents, non-transterable. Furthermore, the stock has
never paid a dividend or generated any income stream.

In addition to not generating any income, an alimony award premised on the
use or sale of a non-mantal asset is inappropnate. In certain circumstances, alimony may

be enhanced because the obligor spouse is awarded an asset which enhances the spouse’s
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earning capacity. See, e.g.. Sorensen v. Sorensen, 839 P.2d 774, 776 (Utah 1992)

(finding husband's dental practice was not a marital asset but noting the alimony award

was enhanced due to the amount husband eared as income from the practice); see also

Petersen v. Petersen, 737 P.2d 237, 242 (Utah Ct. App. 1987). In those cases, however,

the asset enhances the obligor spouse's income and therefore increases the spouse's ability
to pay. In this case, the asset does nothing to enhance respondent's income. To the extent
the alimony award contemplates he could sell the stock to pay alimony, the award is
legally flawed because no Utah case has held a spouse should sell a non-manital asset in
order to pay alimony, which is not otherwise sustainab<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>