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Plaintiff and Appellant' Energy Management Services, LLC (“Plaintiffs”)
respectfully submits this Reply Brief,

I. ARGUMENT

A. This Court’s Recent Reversal Of The Order Granting Summary
Judgment In The Third District Action Requires That The Trial
Court’s Grant Of Summary Judgment In This Action Be Summarily
Reversed.

It is undisputed that (1) the Trial Court’s grant of summary judgment in this mattcr
was based solely on the Trial Court’s conclusion that Plaintiffs’ claims in this matter
were barred by res judicata as a result of the order granting summary judgment that
previousty had been entered in the Third District Action; and (2) after the Trial Court
entered its order granting Defendants’ Motion for Summary Judgment in this action, this
Court reversed the judgment previously entered in the Third District Action (see Energy
Munagement Services, LLC v. Shaw, 2005 UT App 90, 110 P.3d 158). Under these
circumstances, the Trial Court’s decision must be summarily reversed and the case
should be remanded for trial. See e.g.. Ron Shepherd Ins. v. Mayer, 883 P.2d 1358 (Utah
1994y: Sandy Cirv v. Salt Lake County, 827 P.2d 227, 230-31 (Utah 1992).

In its Opposition Brief, Del Rio does not contest the above-referenced facts and

does not address the above-referenced case law. Instead, Del Rio provides only a cursory

" On July 2. 2004, the Trial Court granted a Motion to Substitute Energy Management
Services, LLC for the Plaintiffs in this case. The Motion for Summary Judgment and
Memorandum in Support thereof refer to “Plaintiffs” in the plural and Defendants’
argument requires comparisons between this action and an earlier action in which there
were Plaintiffs. To avoid confusion, therefore, this brief also refers to appeilant EMS as
“Plaintiffs” and to Defendants Del Rio Resources, Inc. and Del Rio Drilling Programs,
[nc. collectively as Del Rio. Defendant Dan K. Shaw will be referred to as “Shaw.”



response to Plaintiffs’ argument concerning the effect of the reversal of the judgment in
the Third District Action. See, Defs.” Oppn Br. at pp. 11-12.

Del Rio’s cursory argument attempts to trivialize this Court’s reversal of the
summary judgment in the Third District Action. Del Rio’s claim that “the District
Court’s ruling that the Plaintiffs’ claim to the Leases fails as a matter of law remains
intact” (Opp’n Br. at 12) is simply incorrect. In reversing the entry of summary judgment
in the Third District Action, this Court did not endorse or affirm the Trial Court’s ruling
on the merits. Rather, this Court expressly stated that it “need not address the substance
of the partics” summary judgment arguments as we conclude that EMS 1s entitled to have
the Trial Court consider and rule on its request for additional discovery.” fnergy
Management Services, 110 P.3d at 160.

By definition, the reversal of the summary judgment in the Third District Action
rendered that judgment of no further force or effect and eliminated the bas:s for the Trial
Court’s finding of res judicara in this action. See Phebus v. Dunford, 114 Utah 292, 198
P.2d 973, 974 (Utah 1948) (A reversal of a judgment or dectsion of a lower court such as
this places the case in the position it was in before the lower court rendered that judgment
or decision, and vacates all proceedings and orders dependent upon the decision which
was reversed). As a result, the Trial Court’s judgment in this case also must be reversed
and the casc must be remanded to the Trial Court for further proceedings. Ron Shepherd,
883 P.2d at 1358, Sandy City, 827 P.2d at 230-31; see also, RESTATEMENT (SECOND) OF
JUDGMENTS, § 16, cmt. C (1982) (“H, when the earlicr judgment is sct aside or reversed, .

. an appeal has been taken and remains undecided, a party may inform the trial or
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appellate court of the nullification of the earlier judgment and the consequent elimination
of the basis for the later judgment. The court should then normally sct aside the later
judgment.”).

The mere fact that the Third District Action was remanded to the Trial Court for
further procecdings consistent with this Court’s opinion does not limit the impact of the
reversal on this case. In both the Ron Shepherd case and the Sandy Ciry case, the fact that
the earlier judgment had becn reversed and remanded to the Trial Court for further
proceedings consistent with this Court’s decisions did not prevent this Court from
reversing the second judgment which was based on the res judicata or collateral estoppel
cffect of the first judgment. Plaintiffs believe that they will prevail on remand in the
Third District Action. Obviously, Del Rio disagrees. However, until the Court has ruled
once again on the merits in the Third District Action, there simply is no viable judgment
on the merits upon which a finding of res judicata can be based.

Del Rio’s suggestion that this Court should not give any cffect to the reversal of
the judgment in the Third District Action because Del Rio anticipates that “the
proceedings on the Rule 56(f) affidavit will be completed, and the Third District Court

i judgment reinstated, well before proceedings on this appeal are completed” (Opp’n Br. at
12) 1s based entirely on unfounded speculation.2 Plaintiffs have renewed their Rule 56(f)

Motion.” Additionally, on July 20, 2005, Plaintiffs filed a new Motion to Amend their

* Del Rio’s use of the term “reinstated” shows that Del Rio recognizes that the reversed
judgment in the Third District Action has no present validity or effect.

* The judgment in the Third District Action was reversed on February 25, 2005, with the
remittur being issued on May 5, 2005. The Trial Court granted Plaintiffs” Rule 56(1)




Complaint with the Trial Court.* Del Rio apparently believes that the trial court will
deny Plaintifts” Rule 56(f) Motion and then reinstate its Order granting suramary
judgment. Plaintiffs, on the other hand, believe that the trial court will grant the Rule
56(f) Motion and the Motion to Amend’ and that Plaintiffs ultimately will prevail at trial,
At this point in these procecdings, there simply is no way to predict with certainty how
the trial court will rule in the Third District Action. Under these circumstances, Plamtiffs
respectfully submit that the above-cited case law requires that the Trial Court’s judgment
in this action be reversed and that the case be remanded to the Trial Court for further
proceedings. Ata minimum, Plaintiffs respectfully submit that the proceedings in this
appeal must be stayed pending issuance of a final judgment in the Third District Action.
See RESTATEMENT (SECOND) OF JUDGMENTS, § 16, cmt. B (suggesting that it may be

advisable for the court that is being asked to apply an earlier judgment as res judicata to

Motion by Minute Order dated July 12, 2005. However, becausc as a result of a clerical
error, counsel for Del Rio never received a copy of Plaintiffs’ renewed Rule 56(1)
Motion, the parties have stipulated that the Trial Court should vacate its July 12, 2005
Order and rule again on the Rule 56(f) Motion after it ts fully bricfed and submitted for
decision by the parties.

“ On November 12, 2002, Plaintiffs filed a Moticn to File a First Amended Complaint in
the Third District Action. Judge Livingston did not address or rule on the Motion to
Amend. Instead, on November 14, 2002, Judge Livingston issucd his order granting
summary judgment in the Third District Action. Plaintiffs appealed that O-der.
Thereafter, by Minute Order dated March 29, 2003, a copy of which is attached hereto as
Exhibit A and 1s incorporated herein by reference, Judge Hilder dented Plaintiffs’ Motion
to Amend on the grounds that Plaintiffs’ appeal of the Order granting sumrnary judgment
deprived the Court of jurisdiction to rule on the Motion to Amend. In his Order, Judge
Hilder stated, among other things, that if Plaintiffs “prevail on appcal and the matter is
returncd to this Court, amendment is likely available.”

" 1f Plaintiffs” Motior to Amend their Complaint in the Third District Action is granted, it
should render the 1ssues raised in this case moot.




stay 1ts own proceedings while awaiting the ultimate disposition of the earlier case, either
in the trial court or on appeal.)’

B. DPel-Rie Did Not Establish At Trial The Elements Necessary To Invoke
The Doctrine Of Res Judicata.

For the reasons set forth above, Plaintiffs do not believe that it is necessary for this
Court to address or determinc at this time “whether the tnal judge was correct in holding
that the criteria for [res judicata] were met, since the decision relied upon for the finding
of [res judicata] has been overturned in the [Third District Action].” See Sandy City, 827
P.2d at 230. Nevertheless, in the event that this Court believes 1t i1s necessary or
appropriate to address this issue at this time, Plamtiffs respectfully submit the following
argument.

The partics seem to agree, and the law is clear, that the claim prectusion branch of
res judicata bars a subsequent claim only if the movant demonstrates the existence of the
following three factors: (1) both cases involve the same parties or their privy; (2) the first
suit resulted in a final judgment on the merits; and (3) the claim was either (a) presented

in the first suit, or (b) could have and should have been presented in the first suit. See

" Comment B to RESTATEMENT (SECOND) OF JUDGMENTS, § 16 states that “This course
commends itself if the disposition will not be long delayed and especially if there 1s
substantial doubt whether the judgment will be upheld.” In this case, there certainly 1s
substantial doubt concerning whether the reversed judgment in the Third District Action
ever will be reinstated. There is no assurance, however, that resolution of the Third
District Action on remand “will not be long delayed.” As a result, Plaintitfs respectfully
submit that reversal of the judgment in this action is the better course. Nevertheless,
simultaneously with the filing of this Reply Brief, Plaintiffs have filed a Motion to Stay
these proceedings in the event that this Court believes that it is more appropriate to stay
the proceedings, rather than to simply reverse the judgment, pending a final judgment in
the Third District Action.




e.g., Macris & Assoc. v. Neways, Inc., 2000 UT 93, 920, 16 P.3d 1214. Plaintiffs
conceded the existerice of the first two factors in the Trial Court.” Thus, the focus of the
argument 1s whether Del Rio properly established the existence of the third factor before
the Trial Court. Plaintiffs respectfully submit that the Diel Rio did not, and cannot,
establish the existence of the third factor.

1. Plaintiffs’ Current Claims Were Not Presented In The Third
District Action.

Contrary to D¢l Rio’s argument, all of Plaintiffs’ claims in this action were not
presented in the Third District Action. The Complaint in the Third District Action
presented a single claim for declaratory judgment. R. 289-293. The Complaimt in this
case presented three different claims — quict title, constructive trust, and breach of joint
venture partnership -- and did not reassert the declaratory judgment claim already
determined 1n the Third District Action, R. 2-9. Although it is true that the quicet title
claim and the constructive trust claim in the Complaint in this action sought an interest in
the same Leases in which Plaintiffs sought an interest in the Third District Action,
Plaintiffs” alternative claim for breach of joint venture partnership in this case sought
only damagcs - which 1s different from the relief that hed been sought in the Third

District Action.” Thus, contrary to Del Rio’s argument, Plaintiffs have not sought the

" Plaintiffs’ concession of the existence of a final judgment on the merits in the first
action was subject to Plaintiffs’ noting that the judgment in the Third District Action was
on appeal. For the reasons set forth above, the reversal of the judgment in the Third
District Action by th's Court has changed things so that there now no longer is a final
judgment on the mer ts that can serve as the basis for res judicata.

* The Complaint in the Third District Action also included a request for “moncy
damages”, R. 293, but this simply was a reference to the same res which was the subject

O




same relief in this action that they sought in the prior Third District Action, and Plaintiffs
cannot be viewed as having actually presented the same claims in this action as were
presented in the Third District Action.

2. Although Plaintiffs Could Have Presented All Of The Claims

Asserted In This Action In The Third District Action, They
Were Not Required To Do So.

Del Rio argues at length that all of Plaintiffs’ claims in this action should be
barred by res judicata because all of these claims supposedly could have and should have
been raised in the Third District Action. Del Rio’s arguments cannot withstand analysis.

a. Del Rio’s Reliance On The AEM And Wheadon Cases

Ignores The Utah Supreme Court’s More Recent Decision
In Macris.

Del Rio relies heavily in this Court’s 1999 decision in American Estate
Management v. Int'l Investment & Development Corp., 1999 UT App. 232, 986 P.2d 765
(“AEM™) and the Utah Supreme Court’s 1962 decision in Wheadon v. Pearson, 14
Utah.2d 45, 376 P.2d 946 (1962). These cases did involve the application of res judicata
principles. However, after these cases were decided, the Utah Supreme Court issued its

decision in Macris. Thus, it is Macris, and not AEM or Wheadon, which provides the

of Plaintiffs’ declaratory judgment claim, i.e. thc monetary proceeds recovered in the
Claims Court Litigation. The claim for breach of joint venture partnership in this action
does not seek a declaratory judgment or damages relating to the Claims Court Litigation
proceeds. Rather, through the alternative claim for breach of joint venture partnership tn
this case Plaintiffs seek an accounting in damages relating to their interest in all assets of

the joint venture.




most recent guidance to this Court from the Utah Supreme Court concerning res judicata
principlcs.g

As noted in Plaintiffs” Opening Brief, Macris specifically holds that claim
preclusion applies only where there is an identity of facts and evidence between the
claims presented in the two actions. Macris, 2000 UT at § 28, 16 P.3d at 1221 (*. . . the
cause of action in the present suit must be identical to the one brought in the prior suit.”).
[n determining whether claims are identical for res judicata purposes, the focus 1s upon
whether the two causes of action rest on a different state of facts and evidence of a
different kind or character is necessary to sustain the two causes of action. /d. Moreover,
cven if a plaintiff 1s aware of the factual basis of a suit at the time of filing another suit,
he or she 1s not requ:red to bring all claims together if there is no identity of facts and
evidence between thz two claims. /d.

Del Rio seems to acknowledge, as it must, that the claims asserted by Plaintiffs in

this casc contain different elements and require different proof than the declaratory relief

? Del Rio attermpts to chastise Plaintiffs for not addressing AEM in their opening brief.
Plaintiffs did not adcress AEM because Plaintiffs thought it was more appropriate to
focus on the Utah Supreme Court’s more recent decision in Macris.




claim asserted by Plaintiffs in the Third District Action.'® Thus, under the rules set forth
in Macris, application of res judicara in this case was inappropriatc.11
b. The Mere Fact That Macris Did Not Involve Claims To

Interests In Real Property Does Not Render Its Holding
Inapplicable To This Case.

Del Rio attempts to distinguish Macris on the grounds that it did not involve
claims to interests in real property, This effort fatls because, although the facts in Macris
did not involve an interest in real property, the case primarily relied upon in AMacris,
Schaer v, State, 657 P.2d 1337 (Utah 1983), did involve claims to interests in real
property. The Utah Supreme Court’s reliance on its holding in Sc/iczer in its decision in
Macris shows that the Utah Supreme Court believes that the same principles governing
res judicata apply regardless of whether a case involves interest in real property or some

other interests.

"' The focus of the Third District Action was the parties” rights and obligations under the
1095 Agreement and the relating funding agreement subsequently entered into between
Piamtiffs Dan Shaw and Del-Rio Resources, Inc. The claims in this action arise out of a
joint venture agreement which predated the 1995 Agreement and the related funding
agreement. Thus, the proof required in this case will be fundamentally different from that
which was {and will be) submitted in the Third District Action.

"' Del Rio argues that this Court should ignore the Utah Supreme Court’s statements in
Macris because these statements supposedly are mere dicta. This is not the case. Rather,
the Utah Supreme Court presented two alternative explanations in Macris for why res
judicata did not apply. Each of the alternative explanations offered by the Utah Supreme
Court is equally viable, and cach of these explanations is binding on this Court. See Utah
Fuel Co. v. industrial Comm 'n of Utah, 73 Utah 199, 273 P. 306, 309 (Utah 1928)
(Where an appellate court bases its decision on two or more distinct grounds, each is as
much an authoritative determination as the other, and neither can be disregarded as
dictum); Jones v. Mutual Creamery Co., 81 Utah 223, 17 P.2d 256, 258 (Utah 1932)
(Where two grounds are argued, presented, and involved, on either of which court’s
decision can be rested, and both are sustained, ruling on neither is “dictum”).



[n Schaer, the Utah Supreme Court held that res judicata did not apply where the
two causes of action rested on a different state facts and evidence of a different kind or
character would be necessary to sustain them, and where the two causes of actton related
to the status of property n two different time periods. Schaer, 657 P.2d at 1340. This
case presents a similar situation. As noted above, the causcs of action in the Third
District Action and in this case are based on completely different facts and circumstances.
which oceurred during completely different time periods.'? Given the similarities
between this case ard Schaer, the rule adopted by the Utah Supreme Court in Schaer,
which has been recently reaffirmed by the Utah Supreme Court’s reliance on Schaer in
Macris, should apply in this case.

c. Even 1f This Court Concluded That Plaintiffs® Claims To

An Interest In The Leases Were Barred By Reys Judicata,
This Would Not Bar Plaintiffs’ Damages Claim.

For the reasons sct forth above, Plamtiffs respectfully submit that the rule sct forth
in Macris applics to this case. However, ¢ven if this Ceurt somehow were to zonclude
that different, broader rules for res judicata were to apply to claims for interests in real
property,” res judicata still would not bar all of Plaintiffs’ claims in this case. As noted
above, Plaintiffs’ alternative claim for breach of joint venture agreement in this case
sccks monetary damagces, not a specific interest in the Leases. Accordingly, even if this

Court somchow concluded that Plaintiffs” claims for quict title and constructive trust (to

" Asa result, the facts in this case are much more similar to the facts in Scliger than the
facts presented in cither AEM or Wheadon.

" For example, if this Court were to conclude that AEM establishes different, broader
rules for res judicata in cascs involving claims to interests in rcal property than are sct
torth in Macris,

10




the extent that the constructive trust claim secks an interest in the Leases in question)
were barred by res judicata, this would not justify barring Plaintiffs’ alternative claim for
damages on the basis of res judicara. Indeed, Del Rio seems to acknowledge in its
Opposition Brief that a claim for damages should and will be treated differently from a
claim to an interest in real property for res judicata purposes. See, Opp'n Br. atp. 21.
Thus, at the very most, res judicata could only apply to bar Plaintiffs’ claims in this
action for an interest in the Leases in question, and not Plaintiffs’ alternative claim for
damages for breach of the joint venture agreement.

II. CONCLUSION

For the reasons set forth above, and in Plaintiffs’ Opening Brief, the Trial Court’s
entry of summary judgment against Plaintiffs should be reversed and this case should be
remanded for trial.

o s 4
Respectfully submitted this 7 —day of August, 2005.

SNOW, CHRISTENSEN & MARTINEAU

4 ' e ——

Stanley J. Preston

Bryan M. Scott
Attorneys for Plaintiff’Appellant Energy
Management Services, LLC
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3RD DISTRICT COURT - SALT LAKE COURT
SALT LAKE COUNTY, STATE OF UTAl

WESTERN UNITED MINES INC,

Plaintiff, : MINUTE ENTRY AND ORDER
ve. r :  Case No: 010906368 SRR ¢
DAN K SHAW, :  Judge: ROBERT K HILDER

Defendant. : Date: 03/29/2003

Clerk: rhilder

Iy

Plaintiffs’ Motion to Amend their Complaint to assert a new claim

against defendant Del-Rio Resources, is before the court for

decision. ThisfcasegisEiﬁiaﬁﬁunﬁéﬁEIQPOétﬁféﬁﬁbecauEéjthe
- ars AT Een et ot e F e R B e e e e L Sk T T e - N

predecessor. court, .Judge .LivingStont iGranted sslmmaty Hudgment,

dismiESing,311 élaimajégé}@é?{?ﬁleiQﬁ?@;@gfﬁsiQﬁéd‘Noﬁember 14,

2002), and that diemissal 15TncW:the subjectiSr Blaintizfer appeal’ i iis

Judge Livingstdn_did.give*pléih%iffs’1éavé?%d?éménd their Complaintiwjﬁﬁ

and add a new claim against defendant Dan K."Shaw, but that has no '

effect on any claim against Del-Rio. This court does not believe

that it has the ability to grant the Motion. Contrary to

plaintiffs’ argument, a final Order of dismissal, on the merits and

disposing of all claims against that defendant, which ig now on

appeal, is not subject to revision by the trial court, unbless the

matter is somehow remanded to the trial court and made the subject )

of an appropriate “"post-trial" moticn. That is simply not the e

posture of this case. Plaintiffsg are probably right on two points

they urge: First, if they prevail on appeal and the matter is

returned to this court, amendment is likely available. Second, if

the statute of limitations has not run, they can file an

independent action, if their new claim does, in fact, have an

independent basis. What they cannot do is amend their claim

against Del-Rio in this action at this time. The Motion be and

fereby is DENIED. Thisg signed Minute Entry shall be the ORDER of

the court and no further Order is required. P

23
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Vst law,

16 P 331214
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Bricts and Other Related Documents

Supreme Court of Tah,
MACRIS & ASSOCIATES, INC . Plaintitt and
Respondent.
v,
NEWAYS NG, Thomas B Mower, and Leshe 12
Mower. Detendants and Petitioners.
No. 990859,

Do, 502000,

SMarketine company hrought action aeiinst sucoessor
health and beauts company tor trawdulent transter,
successor labilitv, and alter ego. The Fourth District
Court, Prove  Department, Howard Maetann T
cranted summuars udgment to health and beaan
company Marketng company appealed. The Court
of Appeals, 980 P d 748, reversed. Corporitien
sought  certiorart review, The  Supreme  Court.
Risson Associate O held that o) action was nut
Farred by doctrine ot res udicata, but (20 claims oy
addionad contracs damages were barred by doctrine

o Tasle preciusion.
Aftirmed nopart and reversed 1 part
West Headnotes

L] Certiorari QID!)J( 1)

Tkl b N osn Ceted Cases

Wojjen eaerclsing its certiorart jurisdiction, Supreime
Court res lews the decision of the court of appeals.
net ol the trial court.

[2] Certiorari ‘e“_”’h-i( 1}
Tintar i Most Cuted Casey
When reviewing guestions of s while exeresing
certiorart qursdiction, Supreme Court accords no
puricular deference to the conclusions of Taw Mide

by the court of appeals but reviews them for

COTTRCTIN RS

13] Judement €340

228RAID Most Clied Cases

Claim preclusion mvolves the same parties or their
privies and aiso the same cause of avtion. and
Pr
becti Btedated as well as those thar weres i Lt

cdes e relineation of all ssues that coad have
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litigated in the prior action,

[4] Judgment £-2634

228k034 Most Cited Cases

Issue preclusion arises from o different cause of
action and prevents parties or their privies from
relitivating facts and issues i the second suit that
were fully Htigated m the st sait.

15] Judgment &=2340

228K A0 Most Cited Cases

[ order for ¢l preclusion to bar a subsequent
cidse of action, o plaintift must satisty three
requirements: first, both cases must :nvolve the same
parties or their privies: sccond. the claim that s
ahieeed o be barred must have been presented n the
first suit or must be one that could and should have
heen raised i the Girst action. third. the first suit must
hanve resulted ina final judgment on the meris

[6] Judgment L T13(2)
228KTIAE) Most Clined Cases
Purty s required to inchide clatms macton. tor res

Tudicata purposes. only 3t those clatms aresg belore

filing of complaint in irst action,

7] Judgment £2713(2)

22SKTIA(2) Most Cried Cases

Res qudicata did not bar claims aeainst successor
corporation  for  fraudujent  mumster. successor
Nabtlhinn, and alter o tacts viving tise to plainttt's
cluims. which included predecessoer's transter of s
dsaels to suecessoroand  suceessor's subsequent
taheover of predecessor's busines<. J1d not anse until
atier filing of complaint n first action against
successor, and claims in second action rested upon
diflerent set of facts than breach of contract hitigation
that was the subject of the Arst acton

i8] Judgment L3830 1)
SLERS0L) Most Cited Cases

8] Judgment C—713(1)

228KTI500) Moest Cited Cazes

For the doctrine of res judicata 1o preclude a
subsequent cause of action. not only must the
plaintitt have been aware of the cause of action at the
time the first suit was commenced. but the cause of
action in the present st must be wdentical wo e one
prouchtin the prior sut
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[9] Action €253

13RS5 Most Cited Cases

Even if a plaintift is aware of the factual basis of @
suit at the filing ol another suitt he or she 15 ol
ohligated to bring all chumns together it there s no
ientioy of facts and  evidence between the two
clams

110] Judgment (et NN

228R7H Most Clired Cases

Deternmination that plaintfs claims in sccond action
were not barred by claim preclusion did not preclude
determination that plaintift was prevented by doctrine
of issue preclusion or cellateral estoppel from
secking additional contract damages artsing from first
HISITINE

111] Judgnent €&=2634

228Kk6 34 Most Cited Cases

Four-part test is applicd to determing whether
doctrine of issue preclusion is applicable: first, the
fssue challenged must be identieal 1 the previons
action and in the cose at hand: second. the 1ssue must
have been decided m o final judement on the mernits
i the previous action: thirc, the issue must have been
competently, fully, and tairly ditigated in the previous
action: and fourth. the party against whom cellateral
estoppel i invoked i the current action must have
been cither 4 party o7 privy to o party in the previous
action.

12} Judgment S ~2651
228Kk6aT Most Cited Cases

PR
112] Judgment S ~+744
In action against corporation for fraudulent transter,
successor liabihty, and  alter epo. plintift wag
precluded, under doctrine of collateral estoppel, from
secking contract damages 11 addition 1o those soueht
in prior breach of contract action, even though issue
of contruct damages was Jdecided by stipulation
tirst action; issuc ol damages resulting tfrom breach
was decided m first actior, that award of damages
was final, plaintfl had full opportunity o devetop s
claim i first action, and pihantifh was a party (o both

actions.

113] Judgment C=2720

22RK720 Most Cited Cases

The general rule  precluding  the refitigation ot

material facts or guestions which were i issue and
adjudicated in a former ac lon extends 10 questions

Paee 7

necessariby invelved inoan issuce although no specific
finding may have been made i reference o that
matter, ard although such matters were not directh
referred to in the pleadings.

[14] Jndgment €213

DIRRT LA Most Cited Cases

14 Judgment €720
228K720 Most Cited Cases
it the second action imvelves an ssue as to which the

Judument noa prior action isa conclusive

adjudicaiion, the esteppel, so far as that issue is
concerned. extends to cvery matter which was or
micht have been urged to susain or deleat the
determination actually made.

L15] Stipulations £=216

363K16 Most Cited Cases

An issue detenmined by stipulation rather than
Judicial resolution s hinding ina subsequent action it
the parties manitested an intention to that effect,

L16] Judgment tff:i:"(ﬂ‘)!‘i(l)
JOSKOOEC) Most Cited Cases

[16] Judgment $=678(1)

228KOTRC O Most Cited Cases

lssue preclusion dees not requive that both cuses
mvolve the same parties or their privies; rather, ssue
preclusior applies even if only the party azainst
whonm the doctrine 15 asserfed was a party or in
privits with a party to the prier adjudication.

FI2US 1. Frank Walkins, Chrs K Hogle, Salt Take
City, for plantuft,

Alen K. Davis. Christopher S0 Crump, Wade S,
Wincear, 3cott T Temba. Salem, “or defendants,

ON CERXTIORARTTO THE UTAH COURT OF
APPEALS

RUISSON. Assoctate Chiet Justice

=1 On writ of certiorart, Newavs, [nc.. Thomas [
Mower,  and  Leslic Do Mower  (collectivels,
"Neways'y oseek oseversal oof the Thah Court ool
Appeals’ determimation that Macris & Associates!
("Macris" climms tor fraudulent transter. successor
liability, and alter cgo are not barred by res judicata.
Neways also claims that the court of appeals ereed in
nat consicering whether Macris 15 precluded by the
doctrine of res judicata from pursuing addinonal
contract damages in the present action,
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BACKGROUND [I'N!]

[N The fucts of the litigation and appeal
hat led to this case can be tound 1 Muoris
& cievocratos Vo mages & lide, (e 941

P2gedo iU tah CtApp, 1997

**2 In August 1989 Macris entered into a
distributorship agreement (the  "Agreement™) with
Images & Attitude ("Images”). Pursuant to the
Agreement. Macrls was to use its tme and marketing

spertise to build a ~1216 "downline vrgamezanion”
Ulﬁj within Imaves's multilevel marketing program.
The Acreement  specified  that Macris was
"autoqualificd.” which, the Agreement stated, meant
that the usual distributor requirements of the Images
marketing plan were waived and Macris was o be
paid at the lughest level prosided for in the
operation's marketing plan for product =ales made

the distriputors 1 Macris's downline,  The term of

the Agrezment was 1o continue “throughout the hie
of Images.” as long as Magcris was "active n
promoting Images and [mages's products.”

I'N20 The trial court deseribed a "downline”
as follows
Mulrifesel marketing 15 promoted @s an
opnortunity o bring other people e d
business by “sponsoring” them and sharing
in the profits that those people bring in by
sponsoring other people creating what is
called u "downline.”  More people create a
areater volume of sales upon which the
eurlier sponsors receive a percentige as
compensation. There 15 an incentive to
buid an organization (downline: so thal
futre income will be at a much greater
amount because of the volume created by
the oreanization.

**3  Subsequently, on March 7. 19910 Macris
received a tetter from Images informing Macris that
its autogualification status was being suspended for
lack of activite. Shortly thereatter, in u letter dated
March 29, 1491 Images informed Macris that 1t was
terminating the Muacris distributorship entirely. The

reasons given for termination were Macris's testing ot

products after warnings not to do so. lack of activity
under the Agreement, and damagimg activity 1o
Images and its distributor foree.

=24 Or Apnl 170 19910 Macriy commenced an
action azatnst [mages for breach of contract ("M e
[ Ntacrs alleeed in that actien that Images
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breached the distributorship agreement by wrongfully
suspending  Macris's  autoqualification  status  and
terminating its distributership, and that Macris was
entitled to damages as a result of that breach. Macris
soucht to recover us breach of contract damages
("contract damages”) the pavments 1t would have
received as Images's distnibutor but for hmages's
wrongful termination ot its distributorship.— The
matter was set for trial on September 28, 1992,

**5  Approximatels one month prior to nal, in
August 1992, Newavs, Ine. was incorpoerated, with
Thomas Mower as s president. [t appears from the
record that Thomas Mower was the president of
Images up to the date on which Newayvs was created,
whercupon he became the president of Neways.
[FING] Like [Images, Newavs s a multifevel
marketing company engaeed in the multilevel sale of
various health and beausy products. On September
1. 1992, Images ceased doing business as a muinlevel
muarketing compamy and wansterted most of s assets
to Neways,  The newly formed Newavs then ook
over the multilevel marketing operations of Tmages,

FN3. In its lindings of fact. the trial courtn
Macris 1 stated: “Thomas B Mower
founded [Imaves] and served as s president
at least through August 31,0 19U

==6 The trial scheduled for Seprember 28, 1892, in
Muacris [owas continued by the trial court and finally
went to trial without a jury on February 16, 1995,
over three years after Images ransterred its assets to
Newavs, [FNA] The tiab court held that Images had
materially breached  its contract with Macns by
wrongfully  suspending Macris's  autaqualification
status and terminating it distributorship for lack of
activity, and that Macris was eml*ku o damuages dor
that breach.  Images stipulated that it owed Macris
$3060.681.20 in contruct damages for subsequent
menths, from March 1991 through August 31, 1992,
the date on which Images ceased doing business as a
multilevel marketing  company. The trial court
awarded Macris all the contract damages contamed in
the stipulation.

FN4. The original trial date of Scptember
28, 1992 was continued by the wrial court, as
a result n' a contlicting trial calendar, to
January 25, 1093 On January 3. 1993 the
patties stlpu]u[cd 10 a continuance of the
trial date because Judge Burmintham was
taking over the case from Judee Christensen,
After an additional continuance ot the tnal
date by the court berause ol ils crinunai
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calendar, trial was scheduled for February
16, 1995,

=*7 Just two dans prior tc the above-mentioned trial
m Vacris [-- February D T993--Maceris filed the
present action against Nevays and its president and
vice president. Thomas and Leslic Mower (" ucris /1
") L *1217 is this case. Macrs Hthat 1s presently
before us on certiorar In Macris I Maceris asserted
three claims m s complaint, First, Macris asserted a
claim for fraudulent transfer. under which Macris
alleoed that Tmages's transier of s assels (0 Neways
was  fraudulent pursuant to the Utah Fraudulent
Transfer Act, see Utah Code Ann. § 25-0-5 (1998,
because it was mude with actual intent 1o lumt the
damages availuble to Macris and to hinder Macris
lrom collecting the obligation owed by lmages.
Scecond, Macris asserted a successor hability ¢laim,
under which Macns claimed that because Newavs is
the sugcessor corporation  of  Imuges. Mucris s
entitled o have Neways held Liable Tor all amounts
due as contract damages from Images to Muaeris
awarded in Maoriy 1 Finally, Maceris asserted an alter
ceo claim, under which Magcris claimed that there is
no corporale distinction between Tmages and Neways
and that the corporations have used the corporate
shield of Newavs to avold liability to Macris.

=8 Through the above-named clauns, Macris
sought 1o recover the torlowing damages against

Newavs: 1irst. Macris sought pavment by Newavs off

the contract damages awarded aganst Images n
Macris [ second, Macris sought additional contract
damages not awarded in Macris £ consisting of its
share of the profits from {ts downlines acering after
September 1. J992-athe date on which  lmages
transferred its assets o Nowavs:  and third, Macris
seught punitive damages for the alleged fraudulent
transfer of Images’s assets o Neways,

*#¢  (On October 19, 1995, Neways moved for
summary judgment, arguinz that Macris's claims for
fraudulent transter, successor liabilits . and ulter cgo
were barred by ores Judicaty Specitically, Newavs
argued that because Macris knew of ity claims against
Newavs vears betore the trial against Inages began,
Macris could and should have mcluded s claims
against Newavs inthat action. Neways also argued
ithat the doctrine of res judicatie precluded Macris
fram pursuing additional centract damages i Macris
[l because the issue of cortract damages arising ol
of Tmages's 1991 breael of the  distributorship
agreement had already teen fully hticated  and
devided m Macrs /
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** PG In response, Macns argued that res judicata
was napplicable to s claims 10 the extent they
songht to bind Newavs to the judgment rendered
against Images in Macris 1 and to the extent they
sought additional contract damages.  Macris areued
that its claims against Neways arose atter Macris
filed s compiaint in Macris [ and that res judicata
was therefore mapplicable.

*FI1 Or November 14, 1995, Macris filed its own
motion for summary judgment, arguir g that because
Newayvs admitted that it was the privy of Images for
res Judicata purposes in o its mction for summary

qudgiment, Macris should be granted a summary
Judgment on its successor lability claim. In

response. Neways argued that although it adimitted 1t
was the peivy of Iimages for res judicata purpoeses, 1l
Jdid not admit that it was the successor to Images's
liabilities to Macris and that genuine issues of
material fact prectuded summan jucgment on this
(RIS

12 On September 19, 1697 the trial court issued
its - memoranduw decision on bott motions for
suommary  judgment. [IFNS{ The court  granted
Newavs sommary judament on #ts claim that res
pudicata barred Macris's fravdulent transfer, soeeessor
fiabilitv, and alter ceo clms 1o the extent thae
sought "further damages front Neways as a result of
the breacked contract with Images"  The tra! court,
however, refused to hold that res judicata precluded
Macris's claims to the extent they sought to bind
Neways to the judgment rendered against Images in
Macris 1 The court also granted Macris summary
judgiment on its claim that Neways was lmages's
stuecessor and was theretore liable for the previous
Tudgment against hinages,

FNS The memorandum decision contained
satements of fact and reached conclusions
of law.

**13 Newavs appealed, [FNG] arguing to the court
ol appeals that while the trial cour. correctly held that
res  judicata precluded Maceris from o pursaing
wdditional contract 1218 dumages in Maorw {40t
crred by failing to apply the doctrine of res judicata
to bar Meacris's claimy 1o the extent they sought 10
make Neways liable for the previous  judgment
against hrages.  Neways argued that all of Macris's
clms, meluding ity successor liability claim, could
and should have been included in the previous action
avuinst Images, Newavs further argued that the trial
court crred ingranting Macres o sumimars judgiment
on s claim that Newavs wis fraees's suceesser and
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was  therefors responsible to pay the damages
awarded Macris e the previous  lawsuil against
Imaves,

N6 Newave appealed to this court. which
poursd the case over to the cowrt of appeals
pursuant to section 78-2-2¢:H. See b
Code Ann_ 3 T78-2-2¢1) (19496 lhah
R.App.P 42(a).

714 Macris cross-appealed. argumg that the tria
court erred Inits determination that res judicata
precluded Macris from pursuing  turther contrac
damages in Mucris {1 Macris reasoned that because
its claims against Newavs arose after it tiled s
complaint against Images in Muords /0 res judicata
was mapplicable 1o its claims to the extent they
scucht to enforce the judgment enteved in AMucry /
ard 1o the extent they sought additional coniract
damayes,

=15 The court of ;1ppca|s reversed both summary
jud”mcn[c See Macrw & Assocs, v Nowvs, e,
1999 U1 App. 250, 4 14, 15, 986 P.2d 748, In
rucramg the trial court's grant of summary judgment
in Tevor of Newavs, the court ot appeals held that res
fudicata did not har Maeris's clahms for fraudulent
transter. successor lability, and aiter cpo. The court
reasoned that because the tacts giving rise 1o Mucrtss
claims arese after Macris filed its amended complaint
in Maoris {0 the doctrine of res judicata was
inappiicable. In so helding. the court of appeals
expressiv adopted the rule, citing several courts i
other jurisdictions, that a parly need only include

later claims in an action for res judicata purposes 4

the purty was aware of the facts upon which the later
clanms were based w the rime the complain was
sed The court of appeals. however, did not address
the fssue of whether res judicats bars Macris trom
recorering additional contract damages in the present
action.  In addition, the court of appeais reversed the

trial court's grant of summary judgment in faver of

Macris, holding that material issues ot fact precluded
summary judgment on Macris's claim that Newads
was Images's successor in Hability,

16 Newavs Hiled apetition for aowrit of certiorar
with this court. seeking review of the decision of the
court of appeals.  We granted the petinon, Neways
arcues that the court of appeals erred n i
determination that the doctrine of res judicata does
not By Macris's claims for fraudulent transter.
stccessor Habihn, and alter ego. In this regand
Newuys raises two drguments. Firse Neaways arglios
that the court of appeals erred by adopting the res
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judicata test that a party need include later claims in

an action only if the party was aware of the facts
upon which the later claims were based at the time
the complaint was tiled. Sccond. Neways argues
that the court of appeals erred on review of the trial
court's decision by falling to address whether the
docirine of res judicata prectudes Macris  from
pursuing additional contract damiges--bevond those
awarded in Mucris I--in the present action,

STANDARD OF REVIEW
[12] **17 When exercising  our  certorari

Jurisdiction, "we review the decision of the court of

appeals, not of the wial court.”™ Cawrrier v Pro-foch
Fescoration, 944 1'.2d 346, 350 (Fah 1997) (citing
Hutterficld v. Okplo, %31 P20 970 101 n 3 (Ltah
199250 The court of appeals’ determination of
whether res judicate bars an action presents a
guestion of law. "When reviewing questions of faw,
we aceord no particular deference to the conclusions
ot law made by the court of appeals but review them
tor correctness.” Srare v Chisteriven 866 P2 533,
335 (LUtah 1993y qeiting Aflen v _Lrah Dep't of
Hoalth, 850 P.2d 1267, 1269 (L'ah I‘)Q\ Lurdes v
Coputal Cify, Bank. 793 P.2d 11271129 (ifah
1990,

ANALYSIS
L MACRIS'S FRAUDULENT TRANSEER,
SUCCESSOR LIABILITY, AND ALTER EGO
CLAIMS
=18 We first address Wewavs's argument that the
court of appeals erred in ity determination that
Macris's  claims  for  fraudulent #1219 transter,
successor liability, and alter ego are not barred by res

Judicata.

[3]14] **19 The doctrine of res judicata embraces
two distinet branches:  claim preclusion and issue
preclusion.  See Sweinsion v buermioninai, Health
Care, 766 P.2d 1039, 1061 (Utah 1988).  Clain
preclusion invelves the same parties or their privies
and also the same cause of action. " ‘and this
precludes the relitigation of all issues that could have
been litigated as well as those that were, i fact,
Htigated in the prior action. ™ Solwwr v State, 057
P2d 1337, 1340 (Utah 1983) quueting Searde 8 b’mx i
Seurfe. 388 P 2d_689, 0G0 (L ah 197330 [ssue

preclusion, on the other hand. " ‘aries from o
different cause of action and prevents parties or their
privies from relitigating tacts and 1ssues in the second
suil that were fully litigated in the first suit” ™ fd
[heretore, while both branches of res judicata "serve|
| the important polics of pr:-\cming previotsiy
litigated issues from being relizated,” difterent rules
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v Sifver ok
Prpcline Corp, 917 3 L 735 (UMb 1WY5)
(citing, Devrod v N ( real _(m_( roene, fne, 609 P24
873, 87475 (Utah 1983))
claim preclusion in arguing that Muaerts's ¢lams m
Mueris 4 are barred by res judicota because thes
could and should have been included in the action
aganst Images in Macris [

govern vach branch,

Newavs relies upon

[$] #7200 In order tor claim preciusion o har a

subsequent cause of action. a plaintilt must satish

three requirements:
First, bath cases must involve the same partics or
their privies. Second, the claim that is alleged to he
harred must have been presented in the first suit or
must be one that could ard shoutd have been raised
in the first action. Third, the first sult must have
resulted i a final judgment on the merits,

Mudven v Borthick, 769 P.2d 245, 747__(_Ut11]1 [O88}
feitimg fleprod, 664 P 2d at 875 Bradshaw v
Aorshnr, 027 1,24 \“‘\ S {1 itah I‘J\]: e Kes
v Dnfickd 399 P20 RIS S1o-17 (Ltah 197y
Arofolieck v _Dowrey Staie Bk, 580 I‘Cd AR R
(Ut 1978), Beflvron v Texaco, fne, 37{7]’7._‘,1 379,
380 (Utah 1974), A Fin Coov Dadeys 14 Thah 24
263, 265066, 382 1.2d 105 407 1963 Nheadon v
/’m:f'mn P4 Utah 2 45, 17, 370 1.0 U460 947238
(1962 All three clements must be present for
claim plcclusion o apply. See Midsen, 769 P 2d al
247,

**31 In reference to the recond clement of the test

outlined above, Newavs argued before the court of

appeals that Macris's claims for fraudulent ranster,
successor lability, and alter €zo "should have been
raised” in Macriv { because Macris knew of its claims
against Neways detore the wrial in Macris [hegan and
dhould theretore have ameaded s complaint in that
action and asserted the chiims now pursued in the
present action.

[+] **22  The court of appeals rejected Newine'y
arcument and held  that the doctrine ot clom
preclusion did not regaiire Macris te hugate its claims
against Neways in Maeris 1 because "the facts giving
rise to Macris's claims against Neways .. arose alter
Macris tiled its amended ¢omplaint against Iinages.™
oo & dssocy v Nowsas Jee 999 UT App
2RO 13,986 PO T8 Inoso holding, the court ol
appeals adopted the rule that a party s required to
include claims in an action for res judicala purposes
onlv if "those cluims ... arose before the filing of the
compliaint in the first action ™ /efaty 9.

23 Newavs now argnes before this court that the
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court of appeals crred inadopting the  above-
mentioned test. and contends that this court should
adopt an alternate res judicata test requiring joinder
ol all eluims arising before entry of judgment where
the plaintiff has sulficient notice nd opportumity to
join such claims, Newavs contends that the res
judicata st adopted by the court of appeals s
inconsistent with this court's decision i Budger o
Padger, 69 _Uah 293, 254 P 784 (1927), and the

Litih Rules of Civil Procedure.

=*24 Newavs's reliance on Haduor 1s misplaced. In
Badyer, the defendant twice petitioned the trial court
for modification of a divorce decree. See Budger, 69
Ulah at 206-97 254 P at 785-86 “The defendant’s
first petition sought modification on tie ground that
the property settlement on which the decree was
hased was induced by thz plaintitls
misrepresentations and omissions concerning, *1220
iy assets. Sec 69 Tlah_at 296-97, 254 Poar 785
The trial court moditicd the decree and ordered the
plaintift o pay the defendant an ddduh)ﬂdl amount.
See 69 Liah at 296, 34 Poat TE5- 860 Two wecks
later, the defendant filed a sunml petiton, alleging
other misrepresentations  that the  plantift bad
originally made. Sve 69 Utah at 290-97, 253 P
Ehid The plaintft moved 1o strike the second
petition ot res judieata grounds. chaaning that ihe
courl's degision concerning the st setten barred
relicf on the second.  See 69 Utah at 298-99, 254 P,
at 786 The trial collrt "ranmd the motion, See 69
Ctah o 299, 254 1 786 Or appeal. ths court
atficmed the tridl court’s dismissa’ of he defendant's
second petition on res Judicata grounds. In so
holding, this court stated:
It atfirmatively 15 made to appear that at the timre
the first peticion was filed for a modification of the
decree of divoree the defendant knew the contents
of said decree and thar she was woreceive no
property except that actually awarded o ber..
[TThe appellant had as much knowledge about the
plaintift's properts and income af the time she fifed
her first petition as she had at the time she filed the
[second] penition which was stricken.
69 Ultah at 300, 254 P ar 787 (emphasis added).
/\ccm'dirwl\f fadeer is consistent with the rule that a
plaintitf need only include elaims in a suit for res

judicata purposes if the plaintdt wae aware of the

facts upon which the later claims were based at the
tine the first suit was filed,

#x25 Eqguaally misplaced is Newiys's argument that
the court of appesls’ decision creates confusion
between the Utab Rules of Civil Procedure and the
doctrine of res judicata. According 10 Newavs, e
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Utah Rules of Civil Procedure "clearls estabhish an
intent that pleadings . should be amended us
additional facts and claims are discovered™ and a rule
requiring amendment for res judicata purposes should
theretore be adopted. While the Utah Rules ot Cinvi)
Procedure do allow for the amendment of pleadings
to add additional parties or elaims tor relief. they do
not require 1t See Utah RCiv P 13a) (7A party
may amend his pleading .7 (emphasis added)):
Ul RGP 20 ("All persons ey be foined m
one action as defendants " temphasis addedn
Theretore, it is clear that the rule espouased iy
Newavs, requinng that pleadings be amended for res
indicata purpeses as additional facts and claims are
discovered. would be incensistent with the Utah
Rules of Civil Procedure. Accordingly, we aftirm
the court of appeals’ adoption of the rule that a parn
is reguired to inctude claims inoan action for res
judicata purposes only it those claims arose before
the 1iling of the complaint in the first action.

=26 A aumber of states and federal courts in other

jurisdictions addressing this dssue have come 10w

similar conciusion, halding that parties are reguired
to include claims in an action for res judicata
purposes only if those claims arose betore the tiling
ot the complaint in the eariter action. See Moz
Buntunrive Corp 128 FAA 94,97 (24 Cir 19971
Connipaer dsseos At o v v L 06 P
365, 369-T0 (2d G 19Ny Doe v CAllied Nigoal,
Joo 9SS F 24 908, 015 (Tth Cie 19930 Magg v
i b OS2 1355 1360 (1 Lth Cir 1992y,
Dl v Security Pacttic Brokers, D, 835 12
U7, oY (St Cird9s8 4

"

)7 oy Angeles _Branch
NAACE v Loy Angeles Dagfiod Schy Dise, 730 od
TILOTAY (th Cie LB Androws v e &0

cohie GR0P D STL AT60 pAlaska 1997 Al
Lol blaw o 580 SRT P2 RI0 N[

-

LTS Duerad v Qreddine, Fase Mg Dol

Jdaho $38, 903 £.2d 147, 149-50 (CLApp 1995 ) fon
O dones & _Cao_ v Gammel Statesman Pubily Co,
100 Tox, 320,99 S W 701, T03 (1007

7] 727 Apphving the test to the facts of this cuse.
the court of appeals was correct in concluding that res

judicata does not bar Macris's claims against Newavs

sor fraudulent transtor. successor lability, and alter
Y The facts giving rise o Maeris's clams--
Imagess ransfer of s asscls 1o Newdys and
Newave's subsequent takeover of Tmiges's business—
did not arise until atter the filing of the complaint in
Aaerte £ Thus, Macris was not obligated to amend
s complaint in Maoras £ to include the elams tow
pUrsged IS Present ACTIon gainst Neways

€
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~1221 [8][9] **28 Moreover. fur the doctrine of res

judicata to preclude u subsequent cause of action. not

onty must the plamutf have been asare of the cause
of action at the time the first suit was commenced,
but the cause of action in the present suit must be
identical to the vne brought n the prior suit.  Sce
Schaer, 657 P2d at 1330 0" n order for rey jredicata
te wpply, both suits wiusi vofve the same parties or
their privies and also the same cause of action ..
“yuoting Searle Bros v Searfe 388 P2d 689, 690

(Utah 1978))). Do determining whether clms are
identical fer res qudicata purposes, this cowrt hus
tocused on whether "[the two causes of action rest
on a different state of facts and evidence of «
different kind or character is necessary to sustain the
two causes of action.” Schuer 657 P2dat 1340, see
dlvo 360 Anvdur2d edomens 30 3340 (1B9)
(describing idenuty  of facts or evidence  test),
Therefore, even il a plaintift is aware of the factual
hasis of a suit at the filing of anvther suit. he or she is
not uhligated to bring all claims wgether if there is no
identitv of facts and evidence between the two

nl

LS.

%29 Macris | arose out of the formation of a
distributorship  agrecment  between Macris and
Images in August 1989 and Imaves's 1991 breach of
that agreement. (o Maors 7 Macrs and Images
ltigated whether an enforceable agreement existed
between the partics, whether Tmages breached that
Agreement, and the amount of damages that should
be wwarded for that breach,

~*30)  [n contrast, Macriy [ arose out ot the
formation of Newayvs i August 1992, the transter by
Images of its assets to Newayvs on September 1, 1992,
three days before the original uial date in Maeris /.
and  Newavs's  subsegquent takeover  of Images’s
multilevel marketing business Macrls based s
claims in Macris 4 on the Utah Fraudulent Transfer
Act and similar common law doctrines designed to
protect  creditors  from  the  evasions of debtors.
Specificallv, Macris claimed that Images's rranster of
its assets to Newaws three davs betore the wial in
Macriy § was scheduled to begin was fraudulent and
accomplished to  limit the amount ot damages
available to Macris and to hinder Macris trom
coilecting the oblication owed by Images.

=+31  Accordingly. it 15 clear that Macris's clauns
against Neways in Macris 77 rest upon a ditferent set
of facts, and evidence of a ditterent kind or character
L necessary 1o sustain the clams, than the breach of
contract litigation that was the subject of Macres |/
Pheretore, even it Macris had knoswn of the relevan
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facts of Muceris 17 at the Giling of Maoris f--and it did
not-- it stifl would have been justitied in not including
its fraudulent transter, successor hability, and alter
ceo cluims in the first lawst it

1L ADDITIONAL CONTRACT DAMAGES

37 We next address Neways's argument that the
court of appeals crred by failing to address the ssue
raised on appeal of whether "res judicata” prevents
Macris from pursuing additional contract damages m
the present action--Vacris 1/

*%33 I the proceeding below, the court of appeals
detenmined that the clin preclusion branch ol the
doctrine of res judicata did not bar Macris's claims
tor fraudulent transter, successor lability, and alter
evo. The court of appeals. however, did not address
the ssue of whether res judicata prevents Macris
from  pursuing  additional  contrict - damages oot
recovered i Maoriv 1 through the above-named
claims. Resolution of the $irst issue does not resolve
the second.

**34 As noted above, the e are two branches of res
iudicata, claim prechision and 1ssue preclusion--ilso

known s collateral estoppel. Sve Nwgavton v

frtermointain Hedlth, Cuare, 706 P 2d 1039, 1061

(Utah 19883, The basic diterence between the two
branches of res judicata is simpty put: while "claim
preclusion applies o whole claims, whether litgated
or nod" and prevents parties from reliigating the
same chum in a second su o T8 Jumes Wmo Moore,
Moore's Federal Practice § 131E3[1] (Matthew
RBender, 33 ed 2000y (emphasis added),  issue
preclusion, or colluteral estoppel, arises from a
ditferent cause of action and prevents parties or their
privies trom reliticating “particular issies that hane
been contested and  resobred” fd 0 wee alvo
$12225chaor v State, 657 P20 1237, 1340 (Vi
JORAy. Searte Bros v Searle, 588 17.2d 68Y, 690
(Ut 19785 "Thus, 1t s important o recognize tial
although the doctrimes ot [elaim prectusion] and
[1ssue preclusion] are closely related ) they are usually
mutually exclusive” Schger, 637 P 2d at 1340,

pris] *#35  Accordinglv. the court of appeals’
determination that Macris's ¢fuaony are not barred by

claim preclusion does not preclude a determination
that Macris is prevented av the doctrine of ssue
preclusion or - collateral  estoppel from secking,
additional contract damages arising out of Macris [/
throueh 1ts ¢laims for fraudulent transfer, successor
tability, and alter cuo We aeree with Neways,
theretore, that the cowrt of appeads did e in fuiling to

“
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decide whether res judicata prevents Macris from
seehing additional contract damages in Macris [

=%36 Because the court of appeals did not address
this issue. we could remand the matter to the court of
appeals tor constderation, However. the issue has
heen argued and bricfed by both parties on certiorart.
and theretore, we are able 1o dispose of this issue
ourselves, and we clect 1o do so. See Stare v,
Brooks, 908 P.2d 836, 861 (Uhalr 1945).  We thus
turn our attention to the merits of INewavs's argument
that Macris s precluded by res judicata, more
specitically the issue precluston branch  of res
judicata, [IN7] frem pursuing addstional contract
duntages i this case,

1’57 Despite Neways's imprecise use of the
term "res judicata,” its arzumeant concerning
additional contract damages, as explained
above, is properly analyzed under the issuc
preclusion branch of the doactrine of res
Judicata. Inany event. the clam preclusion
branch of the dectrine of res udicata is
inapplicable to Newayss asgument. This
court has previously stated tat "[1jn order
for [claim preclusion] to apply, both suits
nust involve . the same cause of aetion”
Searfe Bros, 5388 P2d at 090 cemphasis
added).  In contrast, issue preclusion "ares
from a different cause of action and proevents
parties .. {rom relitigating .. issues in the
second swit that were fully litigated in the
first suit.” /4 {emphasis added) (citing Ky
v Convel fretghivays,  Uteh 2d 137 14
289 2.2d 196, 199 (1955)), see afso Scler,
657 1.2d at 1340 ("Where the claim s the
same in both cases,  chum  preclusion]
aoplivs. But where the claime s dilferent
i the two cases, then [ssue preclusion] iy
anplicable "3 We have already determined
that Macris's claims for fraudulent transfer,
successor  hability, and alter epo are
different than s breach of contract clanm
raised in Macriv £, see discussion supra it
1. in that the two causes of action rest on
different state of facts and evidence of a
different kind or characier is necessary W
sustain the two causes of action. Thus,
claim preclusion is inappheatle to Neways’s
a-gument that Macris is karred from secking
additienal contract damrages through the
asove-named clabims,

[Ti]LI2] *%37  We apply o four-part test W
determine whether the doctrine of 1ssue preclusion iy
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applicable:

First. the issue challenged must be identical in the
previous action and in the case at hand.  Second.
the issuz must have been decided in a final
judgment on the merits in the previous action.
Third. the issue must have been competently. fully.
and farlv litigated in the previous action.  Fourth.
the party against whom collateral estoppel 15
invoked in the current action must have been either
a party or privy to a party in the previous action.

G231 P2d 1366, 1370 (Utah 1996), see also
Sweinston, 766 P2d at 1061, Al four clements must
be present for issue preclusion to apply.  See Jones,
Wybdo, Holbrook & MeDonough, 923 P.2d at 1370
Macris does not argue that there is no "identity of
issues” for collateral estoppel purposes.  Therefore.
our analvsis focuses on the second, third. and fourth
elements. We address each element in turn.

A Acrually Litigated and Decided

**38 The second element outlined above reguires
that the issue sought to be htigated in the present
action must have been decided in a final judgrient on
the merits In the previous action.  See id. Macris
does not argue that the judgment entered in Macris /
was not a final judgment on the merits. Thercfore.
our analysis, with respect to the second element
outlined above. focuses on whether the issue raised in
the present case was "actually asserted and tried” in
the prior proceeding. fnf'l Res v. Dunfield 599 P.2d
S15.517 (Ltah 1979

#1223 **39 In Macris [ the trial court determined
that a valid distributorship  agreement  existed
hetween Macris and Images, that Images breached
the Agreement. and that Macris was entitfed 10
damages as a result of that breach. Accordingly. the
trial court awarded Macris damages in the amounts
images stipulated that it should have paid Macris for
subsequent months, from March 1991 through
August 31, 1992, the date on which Images ceased
doing business as a multilevel marketing company.
In Macris /1. Macris sought to litigate whether 1t was
entitled to additional contract damages not recovered
in Maeris £ artsing after the date Images transferred
Its assets to Newavs,

[131014] *=40 Macris argues that because the trial
court limited its award of damages to August 31,
1992 the issue of Macris's entitlement o damages
accruing after August 31, 1992, was never actually
litigated or decided in Macris 1. Clearly, if an issue is
actualty raised by proper pleadings and treated as an
issue in a case. it 15 conclusively determined by the
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first judgment.  See [nt'f Res. 599 P.3d at 517
However, the preclusive effects of the doctrine of
collateral estoppel go turther.
The general rule precluding the relitigation of
material facts or questions which were in issue and
adjudicated in a former action is applicable to all
matters essentially connected with the subject
matter of the litigation.  This application of the
general rule extends to questions necessarily
involved in an issue ... although no specific finding
may have been made in reference to that matter,
and although such matters were not directly
referred to in the pleadings.
46 Am.Jur2d Judements ¢ 345 It follows,
therefore, that a party cannot by negligence or design
withhold issues and litigate them in separate actions.
If the second action involves an issue as to which the
judgment in a prior action is a conclusive
adjudication, the estoppel. so far as that issue 18
concerned, extends to every ratter which was or
might have been urged 1o sustain or defeat the
determination actually made, See id

**4]1 The issue of damages resulting from Images's
1991 breach of contract was decided in Macris 1
Moreover, the effect of the trial court's award of
damages in Macris [ embodied all damages:  past,
present, and prospective. The Restatement supports
this view, reasoning:

Tyvpically, even when the injury caused by an
actionable wrong extends inte the future and will
be felt bevond the date of judgment. the damages
awarded by the judgment are nevertheless
supposed to embody the meney equivalent of the
entire injury.  Accordingly, if a plaintff who has
recovered a judgment against a defendant in a
certain amount becomes dissatisfled with his
recavery and commences a second action to obtain
increased damages. the court will held him
precluded; his claim has been merged in the
judgment and may not be split.  /[r is immaterial
that in trving the first action he was not in
possession of enough information about  the
damages, past or prospective, vr that the damages
turned out in fact to be unexpectedly large and in
excess of the judgment.

Restatement (Second) of Judgments § 235 emt. ¢
(1982) (emphasis added). Moreover. the trial cours
made no finding that its award of damages in Aacris
/ was not final. Therefors, because the trial court’s
award of damages in Mweris [ was a conclusive
adjudication on the issue of damages resulting from
Images's 1991 breach of the autoyualification
agreement, the issue of damages accruing after
August 1992 was connected to the subject matter and
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necessarily decided in Macris 1

**43 Macris further argues that because the issue of
contract damages was decided by stipulation, it was
not actvally litigated and decided for collateral
estoppel purposes.

[15] **43 An issue determined by stipulation rather
than judicial resolution is binding in a subsequent
action it the parties manitzsted an intention to that
effect.  See, e.g, 18 Charles A. Wright, Arthur R,
Miller & Fdward H. Cooper, Federal Practice and
Procedhire § 4443, at 382 (1981) ( "[ssue preclusion
does not attach unless it is clearly shown that the
partics intended that the issue be foreclosed in other
litigation."); 18 James Wm. Moore, Moore's
Federal Practice *1224 § 132.0312][h]]i1] (Matthew
Bender, 3d ed. 2000) ("[S tipulation may be binding
n a subsequent action ... 17 the partics .. manifested
an intention to that effect.’). In this case, Macris
does not argue that the: stipuiation concerning
contract damages was not hinding in general: rather,
Macris argues that the stiptlation was not binding as
1o damages accruing gfier August 31, 1992, the datc
on which Images transfer-ed its asscts to Neways.
However. 1f the stipulation s meant to be final as to
some damages but not final as te other damages, #
must say so. Our review of the record in this casc.
however, evidences no such intention. Moreover, the
trial court made no finding that its damages award--
which was based on the parties stipulation--was not
final as to all damages. "~ herefore, we find that the
stipulation in this case has -es judicata etfect.

B. Full and Fair Opnortunity to Litigate
*¥44 [n reference to the third element outlined
above, we must determine whether "the issue in the
first case [was] competently, fully, and fairly
htigated.” See Swainston, 766 _P2d_at 106]
(citations omitted). Macris argues that the issue of
contract damages accruing after August 31, 1992,
was not "competently, fully and fairly litigated”
because Neways's fraudu ent takeover of Images's
business prevented Macris  from  litigating  such
damages. Hewever, the record clearly establishes
that Macris was aware of [mages's transfer of its
assets to Neways almost a year before Macris filed its
tast pleading in Macris [ ind two and one-hatf vears
hefore the frial. During this two- and one-half-year
period. Macris enjoyed arr ple opportunity to conduct
unimpeded discovery and to fully develop its claim
for damages by examining Neways's fimancial
records. Had Mactis  conducted  discovery
concerning  future  dumages, it surcly could have
included that evidence i the figures presented 1o the
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trial court.  Thus, it seems fair 1o stete that Macris
had a full and fair opportunity to litigete the issue of
damages accruing after August 3%, 1992, in the prior
adjudication.

(' Privity

[16] **45% Finally, the fourth clement of the test
outlined above also permits tae application of
collateral 2stoppel in this case. Unlike the doctrine
of claim preclusion, issue preclusion does not require
that "foth cases ... involve the same parties or their
privies."  Madsen, 769 _P.2d 245, 247 (Utah 1988)
{emphasis added). Rather, issue preclusion applies
even if only "the party against whom the [doctrine] is
asserted [was] a party or in privity with a party to the
prior adiudication."  Swasnston, 766 P.2d at 1061,
see also Wilde v, Mid-Century Ins. Co., 635 P.2d 417,
419 (Utah 1981) ("[m]utuality of parties is no longer
essential" for collateral estoppel purposes).  In this
case, although Neways was a nonaparty to Macris 1,
the party against whom the doctrine of collateral
cstoppel is asserted is Macris. 1t is clzar that Macris
& Associaies, the plaintiff herein, is the same party as
Macris &  Assoclates, the plaintff 0 Muacris f
Theretore, the party against whom the doctrine is
asserted--Macris--was  a  party to the prior
adjudication.

**46 On the basis of the foregoing, it is clear that all
of the recuirements of collateral estoppel have been
satisfied.  Consequently, Macris 1s precluded from
relitigating  the issue of damages arising {rom
Images's breach of the distributorshiy agreement in
this case.

CONCLUSION

**47  We conciude that the court of appeals
correctly  determined  that  Macris's  claims  for
fraudulent transfer, successor liability, and alter cgo
are not burred by the doctrine of res judicata.  In so
nolding, we affirm the court of appeals' adoption of
the res julicata test that a pluintiff need only include
later claims in an action tor res judicata purposes il
the plaintiff was aware of the facts upon which the
later claims arc based at the time the complaint was
filed. We further conclude, however, that Macris is
precludec by the issue preclusion branch of the
doctrine of res judicata from seeking additional
contract camages through the above-named claims.

**48  Chief Justice HOWE, Just.ce DURIAM,
Justice DURRANT, and Justice WILKINS concur in
Associate Chief Justice RUSSON'S opinion.

16 P.3d 214, 410 Utah Adv. Rep. 11, 2000 UT 93
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