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JURISDICTIONAL STATEMENT

This Court has jurisdiction pursuant to Utah Code Annotated § 78-2a-2(j) (2004).

ISSUES PRESENTED & STANDARDS OF REVIEW

1. Whether the trial court erred in concluding (i) that Jeanne Tolle was a creditor of
Robert Tolle, and (ii) that Robert Tolle was insolvent at the time of the transfers.

Resolution of these questions involves “both questions of law and of fact.” Bradford
v. Bradford, 1999 UT App 373, 910, 993 P.2d 887. The court’s findings of fact are reviewed
for clear error, while the trial court’s “conclusions as to the legal effect of a given set of
found facts” are reviewed for correctness. Id.

2. Whether the trial court erred in finding that Robert Tolle had actual intent to
defraud Jeanne Tolle.

The question of whether a transferor had fraudulent intent is “ordinarily considered

a question of fact.” Id. at §18; see also Territorial Savings & Loan Assoc. v. Baird, 781 P.2d

452, 462 (Utah Ct. App. 1989). Questions of fact are reviewed for clear error. Bradford,

1999 UT App 373 at §10.

STATEMENT OF THE CASE

1. Jeanne Tolle was born in 1958, and is the natural daughter of Robert Tolle. Findings

of Fact at 1. From 1958 until 1970, Jeanne Tolle lived with Robert Tolle in Florida.

Findings of Fact at 91-3.!

'Though the Fenleys have challenged several factual findings that were entered by the
trial court, they have not in any way complied with—or even attempted to comply with-the
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transfer was not voidable because it had occurred prior to the actual filing of the suit. 1d. at
9413-16. This Court rejected that argument, therein holding that “a person in the position of
plaintiff” is protected under the act, id. at §15, even if the person has merely “threatened”
suit at the time that the transfers actually occur. Id. at §16 (emphasis added). This result is
consistent with the opinions of other courts and commentators tﬁat have exaﬁlined this issue.

See. e.g., United States v. Green, 201 F.3d 251, 257 (3d Cir. 2000) (holding that mere

“awareness of a probable legal action against a debtor amounts to a debt” for purposes of the

fraudulent transfer act); 37 Am.Jur.2d Fraudulent Conveyances and Transfers §3 (2005)

(“The existence of a debt is a requirement for bringing a fraudulent conveyance action and
generally speaking, the awareness of probable legal action against a debtor amounts to a
debt.”).

In their brief, the Fenleys appear to acknowledge this authority, but still argue that
there must be “some limit” on the reaches of the fraudulent transfer act. This concern is
misplaced. As indicated by this Court in Bradford, the statute must be liberally construed in
order “to reach all artifices and evasions designed to rob the Act of'its full force and effect.”

1999 UT App 373 at §16 (quoting Butler v. Wilkinson, 740 P.2d 1244, 1260 (Utah 1987)).

This Court further noted that “all statutes made against fraud should be liberally and

beneficially expounded to suppress the fraud.” Id. (quoting Givan v. Lambeth, 351 P.2d 959

(Utah 1960)). Ifthere is to be a limitation on the applicability of the fraudulent transfers act,

that limitation is the practical one that is imposed by the burden of proof that the plaintiff
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