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Jamis M. Johnson

Appeliant Pro Se

352 South Denver Street, Suite 304
Salt Lake City, Utah 84111
Telephone: 801 530 0100

Fax: 801 530 0900

IN THE UTAH COURT OF APPEALS, STATE OF UTAH

~ JAMIS M. JOHNSON, . VERIFIED MEMORANDUM IN
. SUPPORT OF THE MOTION
Appellant X FOR SUMMARY DISPOSITION
VS. .
JAYSON ORVIS, . Ct. of Appeals no. 20041122
Appellee

Appellant, Jamis M. Johnson, appearing pro se, respectfully submits this Verified

Memorandum Of Law In Support Of The Motion For Summary Disposition.
INTRODUCTION

The grounds for reversing summary judgment below are as follows:

1. The district court committed reversible manifest error by erroneously applying
the doctrine of judicial estoppel to dismiss Appellant's cause of action where the
elements necessary for applying the doctrine were not met or satisfied.

2. The district court improperly weighed the contested facts and Appellant's
credibility when it concluded that it was satisfied that Appellant was “avoiding creditors”

in an unrelated prior case and, therefore, he could not maintain a partnership action
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against Appellee in this case, and the court entered a declaratory judgment against
Appellant declaring that no partnership existed between Appellant and Appellee.

As shown herein, this Court should grant this motion for summary disposition
and reverse the grant of summary judgment below as a matter of law for manifest error

on the foregoing grounds and as further argued herein below.

TABLE OF AUTHORITIES
STATUTES
PARTNERSHIP:
Utah Code Ann. §§ 48-1-3(1)(a) and 48-1-4(4)
CASES
MANIFEST ERROR STANDARD:

1. Mary J. Bailey (Adams) v. Spencer Adams, 1990.UT.213, 798 P.2d 1142, 143 Utah
Adv. Rep. 39 (Utah Appeal 09/19/90)

JUDICIAL ESTOPPEL;

2. Tracy Loan & Trust Co., v. Openshaw Inv. Co.,102 Utah 509,132 P.2d 388, 390
(Utah 1942)

3. Nebeker v. Utah State Tax Commission, 2001 UT 74, 34 P.3d 180
4. Salt Lake City v. Silver Fork Pipeline Corp., 913 P.2d 731, (Utah 1996)
5. Masters v. Worsley, 1989.UT.175, 777 P.2d 499, 112 Utah Adv. Rep. 39 (Utah

Appeal 1989),
6. Richards v. Hodson, 26 Utah 2d 113, 485 P.2d 1044 (Utah 1971)
PROHIBITION OF ATTORNEY BUYING JUDGMENT AGAINSf CLIENT:

7. Snow, Nuffer, Engstrom & Drake v. Tanasse, 980 P.2d 208, 1999 UT 49, 369 Utah
Adv. Rep. 36 (Utah 1999)

SUMMARY JUDGMENT STANDARD:



a. Facts viewed in_light most favorable to Appeliant below:

8. Wheelerv. Mann, 763 P.2d 758, 759 (Utah 1988)

b. Credibility not to be weighed in Motion for Summary Judgment:

9. Winegar v. Froerer et. al., 1991.UT.110, 813 P.2d 104, 161 Utah Adv. Rep. 22 (Utah

1991

Exhibit 1:
Exhibit 2:
Exhibit 3:
Exhibit 4:
Exhibit 5:
Exhibit 6;

Exhibit 7:
Exhibit 8:

Exhibit 9:

Exhibit 10:

Exhibit 11:
Exhibit 12:
Exhibit 13:
Exhibit 14:
Exhibit 15:
Exhibit 16:

Exhibit 17:
Exhibit 18:
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Deposition of Will Vigil

Deposition of Tommy Triplett

Deposition of Jade Griffen

Demand for Audit and Accounting to Orvis, August 2001

SBA Deposition of DaNell Johnson, April 1999

Memorandum in Support of Plaintiff Jayson Orvis' Motion for
Summary Judgment; and Affidavit of Jayson Orivs.

SBA Deposition of Jamis Johnson, November 1999.
Memorandum of Jamis Johnson in Opposition to Jayson Orvis'
Motion for Summary Judgment.

Transcript of Hearing on Plaintiff's Motion for Summary Judgment.
Minute Entry, District Court, Judge Timothy Hanson, October 20,
2004

Judgment; and Findings of Facts and Conclusions of Law

1999 Orvis-Johnson Partnership Agreement

1994 Partnership Memorandum

Assignment of Trade Name, January 2001

Orvis Supplemental Answer To Interrogatory No. 11

Sundry Orvis-Johnson correspondence reflecting profit share and
partnership.

Jamis Johnson Deposition in this case, June 2002

Letter To Dan Berman, August 2001

FACTS

The facts relied upon herein are supported by the sworn verification of Appellant

Johnson. The facts demonstrating the partnership between Appellant Johnson and



Appellee Orvis will be presented first to present a proper background of the matter as
was presented to the district court. Because of the district court’s improper application
of the doctrine of judicial estoppel based on a purported inconsistent statement by
Appellant in a prior unrelated proceeding between the SBA and Appeliant, said facts
will be included here as well to illustrate the clear manifest error by the district court.
For clarity, the parties will be intermittently referred to hereinafter by their proper names
rather than their appellate designations.

1. Brief Outline of Factual and Procedural History

1. Appellee Orvis (Plaintiff below) and Appellant Johnson (and wife DaNell)
have a partnership extending back to 1994 and dividing profit share on a group of credit
repair businesses.

2. The partnership is documented and evidenced by written agreements, course
of performance and financial records.

3. The partnership and businesses grew to be extremely profitable now involving
millions of dollars.

4. Appellant asserts that Appellee Orvis first began embezzling and
misappropriating partnership profit share as early as 1997. Discovery to date,
particularly deposition testimony of Appellee employees, confirm this. (See the
deposition testimony of Will Vigil excerpted herein on pages 14 and 15, infra, and in
Exhibit 1; See the deposition testimony of Tommy Triplett excerpted herein on pages 15
through 17, infra, and in Exhibit 2; and see the deposition testimony of Jade Griffen,
excerpted herein on pages 14 and 15, infra, and in Exhibit 3.)

5. In July 2001, Appellant made demand on Appellee for an accounting and an
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audit. (See Demand For Audit and Accounting, Exhibit 4.)

6. In August 2001, Appellee Orvis, using partnership funds, purchased an SBA
judgment against Appellant to use offensively to mask the preceding fraud, to attempt
to extinguish the partnership, and to seize profit share distribution; and upon acquiring
the SBA judgment did withhold, seize, and convert profit share that had hitherto been
distributed to the Johnsons.

7. The SBA judgment was purchased with the counsel and participation of
Victor Lawrence, attorney for DaNell Johnson and for Appellant, in the SBA case, and
numerous other personal matters, and in business affairs of the partnership. (Triplett
Deposition, Exhibit 2, See excerpts and discussion, pages 15 through 17 infra; See
SBA deposition of DaNell Johnson, Exhibit 5, and discussion and excerpts thereof,
page 19 and 20 infra.)

8. These actions by Lawrence and Orvis are in breach of attorney fiduciary duty
and partner fiduciary duty; the object of this conspiracy by Lawrence and Orvis was to
take the profit share owed to the Johnsons, which at this date would exceed $1.5 Million
(based on the last six months of actual profit share) and is closer to $5 Million based on
amounts concealed and converted by Mr. Orvis; Mr. Orvis and Mr. Lawrence profited
by these acts by converting Appellant profit share and dividing it between themselves.

9. In August 2001, after Appellant's demand for accounting, and in concert with
his purchase of the SBA judgment, Appellant Orvis brought this suit in Third District
Court against Appellant seeking a declaratory judgment that Appellant had no

partnership with Appellee or alternatively such interest was limited to 25% of two

specific businesses.



10. Appellant counterclaimed for an accounting and for profits; DaNell Johnson
was joined as a Third Party Plaintiff, and Victor Lawrence and others as Third Party
Defendants.

11. On March 29, 2004 Appellee Orvis moved for summary judgment. (Exhibit
6 contains both the Memorandum in Support of Plaintiff Jayson Orvis' Motion for
Summary Judgment, and the Affidavit of Jayson Orvis.) Citing only an 1857
Tennessee case as support, Appellee asserted that Appellant was judicially estopped
from asserting a partnership interest with Appellee Orvis; this estoppel was based of
an Orvis' interpretation of a response by Appellant in a deposition taken by the SBA in
an unrelated prior case between the SBA and Appellant. Appellee Orvis asserted that
Johnson responded to the SBA that he did not have partnerships. (It is the judgment in
this SBA case that was purchased by Appellee.) (Exhibit 7 is the November 1999 SBA
Deposition of Jamis Johnson.) |

12. Appellant opposed the summary judgment motion. (Exhibit 8 is the
Memorandum of Jamis Johnson in Opposition to Jayson Orvis' Motion for Summary
Judgment.) Appellant asserted that i.) the quote was misconstrued, but was irrelevant
regardless under the doctrine of judicial estoppel, and ii.) the doctrine of judicial
estoppel, to be operative here, requires that the prior (SBA) action and this present
action be between the same parties; the prior action involve the same issues as this
action; the prior action be “successfully maintained”; and that Appellee must have
detrimentally relied on the statement in the SBA deposition. Appellant argued that

Appellee met none of the requirements for the doctrine of judicial estoppel to be

applicable in this case.



13. The court heard oral argument on August 9, 2004. (Exhibit 9 is the
transcript of Plaintiff's Motion for Summary Judgment.)

14. In its minute entry of October 20, 2004, the Court granted summary
judgment to Appellee, stating “...there was no question of mistake, Johnson testified
as he did [in the prior unrelated SBA deposition)] so as to avoid collection efforts from
the Small Business Administration.” [Emphasis added]; the court found that Appellant
Johnson should be judicially estopped in this case from asserting a partnership based
on the contested SBA deposition statement; and the court granted summary judgment
to Appellee Orvis. (Exhibit 10 is the district court's minute entry dated October 20,
2004.)

15. Appellee drafted a Judgment and a Findings of Facts and Conclusions of
Law which were executed by the district court on October 20, 2004. That findings of
fact were entered is evidence alone of improper weighing of facts as opposed to issues

of law which is the only consideration for granting summary judgment. (Exhibit 11

contains both the Judgment, and the Findings of Facts and Conclusions of Law.)

2. Evidence of the partnership between Mr. Johnson and Mr. Orvis.

16. Extensive and substantial evidence exists documenting the partnership
between Mr. Orvis and Mr. Johnson. The evidence includes not only written
partnership agreements, and profit share distribution checks, but letters, recorded oral
statements of the parties and witness testimony. The evidence is so extensive that
only portions were presented in district court in support of the opposition to the motion
for summary judgment. Discovery was not complete when summary judgment was

entered. Here, only a portion of the existing evidence submitted below will be
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referenced but sufficient evidence to demonstrate a partnership under Utah statutes
and case law. The evidence of the partnership is presented here by type: first
documentary evidence then deposition testimony of third parties and of Mr. and Mrs.

Johnson.

A. Written Documentation of the Orvis-Johnson Partnership.

17. There are numerous documents providing clear evidence of the Orvis-
Johnson partnership and that that Orvis and Johnson operated a partnership or joint
venture to engage in activities broadly described as the "credit repair” business.

i.) The Partnership Agreement

18 Perhaps most compelling of these documents is an "Agreement", a copy of
which Mr. Orvis produced in discovery. (Attached as Exhibit 12 is the Agreement).
Though undated, the Agreement was signed by both Mr. Orvis and Mr. Johnson in May
of 1999 along with other documents. (Hereinafter this said Agreement is referred to as
the “1999 Orvis-Johnson Partnership Agreement”.) It memorializes and sets forth the
terms of a pre-existing and continuing arrangement between the Orvis and the
Johnsons to share profits from businesses providing “credit repair services." This is, of
course, the very definition of a partnership. Utah Code Ann. §§ 48-1-3(1)(a) ("a
partnership is an association of two or more persons to carry on as co-owners a
business for profit"), 48-1-4(4) ("[t]he receipt by a person of a share of the profits of a
business is prima facie evidence that he is a partner in the business.” . . .)

19. Inits recital paragraphs, the 1999 Orvis-Johnson Partnership Agreement
recounts the history of the business relationship between Mr. Orvis and Mr. Johnson.

It states "Orvis and Johnson have developed over the last several years enterprises
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that provide credit repair services to a nationwide clientele." 1989 Orvis-Johnson
Partnership Agreement, at 1 (emphasis added).

20. The 1999 Orvis-Johnson Partnership Agreement then details the credit
repair services of these "enterprises," and explains their growth: "Such credit repair
services include, but are not limited to a range of activities, including telemarketing,
internet marketing, consulting, law representation, and the enterprises have grown
over the years and have acquired a variety of tangible and intangible assets including,
without limitation, for example equipment, computers, software, furniture, knowledge,
methods, techniques in marketing, lead sources, internet operations.” |d. (emphasis
added).

21. The 1999 Orvis-Johnson Partnership Agreement also states that "the
parties acknowledge that they have governed and operated these enterprises under an
outline agreement and under a course of performance that they desire to continue."
Id. (emphasis added).

22. The1999 Orvis-Johnson Partnership Agreement also explains, to some
extent, what has occasioned its execution. It states "the parties desire to provide for
the unimpaired continuation and growth of the business to the mutual benefit of the
parties,” and that "an agreement was put in place reciting that all assets of this
enterprise are placed in the name of Jayson Orvis so as to protect these assets and
provide for the continued growth and mutual profitability." Id.

23. Against the backdrop of these recitals — which are acknowledged and
agreed to by both Orvis and Johnson — the parties then expressly agree (1) that

“[g]overnance and compensation/allocation of profits shall continue in the percentages



as heretofore provided under the operating arrangements and as the enterprise
continues to grow"; (2) that "all monies shall be paid to Jayson Orvis or his business
entity . . . and Jayson Orvis shall provide Johnson's share or allocation to any party
directed by Johnson"; and (3) that "the intent being that these enterprises shall
continue to grow, expand, multiply as directed by the parties under their outline
agreement and course of performance to their mutual economic benefit." Id.
(emphasis added).
ii.) The 1994 Memorandum

24, The 1999 Partnership Agreement alone, is blatant, unequivocal evidence of
the Orvis-Johnson partnership; it is executed by the parties and specifically identifies
and defines the ongoing partnership. But it is hardly the only document evidencing the
partnership. Forinstance, as early as 1994, there is a memorandum dated September
1, 1994 from Jamis Johnson, Jayson Orvis, and others, and addressed to these same
individuals, which memorializes the formation of an entity called "The Genesis Project."
Mr. Orvis produced a copy of this memorandum. (Exhibit 13 is the Genesis Project
Agreement.) The Memorandum reflects that, in consideration for their respective
contributions (which are specified in the Memorandum), the parties expressly agree (1)
to establish "The Genesis Project,” "whose purpose is to create and manage profitable
entities for the five partners," id. (emphasis added), and (2) to "[d]ivide equally the
equity and profits of The Genesis Project." Id. (emphasis added). This memorandum
is further evidentiary support" for the partnership, with, as Johnsons claim, it inception

back as far as 1994,
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iii.) Assignment of trade name January 20001 is evidence of Orvis-
Johnson partnership

25. On January 12, 2001, Mr. Johnson executed an Assignment to Mr. Orvis
assigning the trade name “Lexington Law Firms" to Mr. Orvis to hold for the mutual
benefit of both. (Exhibit 14 is the Assignment of trade name.)

26. Mr. Orvis obtained this Assignment from Mr. Johnson, references it in his
Complaint and produced it in discovery. He recorded it and it is on file with the
Department of Commerce.

27. This Assignment is clear evidence of the ongoing Orvis-Johnson

partnership. It sates:

WHEREAS, the said trade name [Lexington Law Firms] is an asset actually
owned jointly by Jamis M. Johnson and Jayson Orvis, and

WHEREAS, Jamis M. Johnson and Jayson own intellectual property and
tangible and intangible assets for the business of credit repair and per

prior agreement, this trade name is to be assigned by Jamis M. Johnson
to Jayson Orvis, and

WHEREAS, Jayson Orvis has established a limited liability company
called Attorneys For People, LLC., of which he is the only member in

which he was to hold some of these joint assets and through which he
administrates [sic] some of the credit repair business, and

WHEREAS, Jamis M. Johnson desires to assign the trade name to Jayson
Orvis/Attorneys For People and it shall form and is part of these assets
jointly owned by Johnson and Orvis and administrated by Orvis;

NOW, THEREFORE, based on the foreqgoing recitals and upon the prior
agreement of the parties ... [Johnson assigns trade name to Orvis]
[Emphasis added]

28. Thus, only a few months before Mr. Orvis secretly purchased the SBA
judgment and filed this lawsuit claiming Mr. Johnson had no partnership, Mr. Orvis and

Mr. Johnson are passing a legal document between them clearly describing the

11



ongoing partnership.

iv.) Documents Evidencing Payments of "Profit Share" to Johnsons

29. The partnership, from the start of 1998, had an unbroken chain of profit
share checks distributing profits between the partners on an agreed upon formula.
The payments distributed to Johnson, by agreement from 1996, were consistently
distributed to Mrs. DaNell Johnson, wife of Appellant, (or to her business entities) who
per prior agreement held the beneficial interest and received the distribution. Such
profit share distribution is demonstrated by these checks from late 1997 until August of
2001 when Appellee Orvis simultaneously purchased the SBA judgment (referenced
herein) and filed this suit for a declaratory judgment that there was no partnership and
withheld all further profit share distribution. Mr. Orvis, in discovery, produced a partial
but nonetheless extensive list of the profit share distribution to Johnsons. That list is
set out in Mr. Orvis' response to discovery. In Supplemental Responses to Mr.
Johnson's First Set of Interrogatories, Mr. Orvis admits that he (or the Orvis entities)
made substantial payments to Johnson on a regular basis until August of 2001. See
Plaintiff, Counter Defendant and Third-party Defendant Jayson Orvis' Supplemental
Responses to Defendant, Counterclaimant and Third-party Plaintiff Jamis Johnson's
First Set of Interrogatories and Requests for Production of Documents, at 8-9
(Interrogatory No. 11) (Attached as Exhibit 15; see also Complaint, ] 24). Other
documents evidence the shared profits from the credit repair business. There is, for
example, a memo authored and signed by Mr. Orvis, addressed to Mr. Johnson, and
dated March 2, 1998, which refers to the parties' "profit shares." (A copy of this memo

is attached hereto as Exhibit 10 thereto.)
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30. In his interrogatory answers, Mr. Orvis, while admitting the substantial
distributions, characterizes this long history of payments as "voluntar(y], and in Orvis'
full discretion as to both amount and frequency," id. This answer, that the profit share
distributions were essentially a gift to Mr. Johnson, obviously lacks basic credibility.
The payments are substantial (some as much as $34,000), regularly made on a
specific monthly basis, and per the agreed on formula, and the payments continue
without interruption from 1998 through August of 2001, when Mr. Johnson demanded
an accounting and audit of the partnership, and Mr. Orvis filed his declaratory
judgment Complaint. This continual history of payments referred to by both parties as
profit share is concrete course of performance and blunt evidence of the Orvis-

Johnson partnership.

v.) Correspondence Between Orvis and Johnson Concerning Their Business
Relationship.

31. In addition to these documents, there is a long history of correspondence
exchanged between Mr. Johnson and Mr. Orvis between 1999 and 2001 right up to a
few days before Mr. Orvis filed this lawsuit, concerning their profit share and ongoing
partnership. This correspondence provides further evidence of the Orvis-Johnson
partnership.

32. By the end of 1998, Mr. Johnson was facing enormous professional
problems. He was facing disbarment. See In the Matter of the Discipline of Jamis M.
Johnson, 48 P.3d 881 (2002) (upholding the same district court's summary judgment

order disbarring Johnson).1

1. Judge Timothy Hanson, Third District Judge, was both the trial judge in this matter and in the bar
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33. And, through failed business ventures several money judgments had been
entered against him, including a substantial judgment in favor of the Small Business
Administration. Further, the State of Tennessee had brought suit against Mr. Johnson
in his capacity as the “dba” of Lexington Law Firm, one of the entities managed by the
Orvis-Johnson partnership.

34. Mr. Orvis insisted that he manage the partnership assets for the
partnership. (See the 1999 Orvis-Johnson Partnership Agreement, Exhibit 12.)
Nevertheless, throughout this period, both Mr. Orvis and Mr. Johnson worked for the
benefit of the partnership; profit share was distributed, the SBA was provided discovery
by Mr. Orvis and Mr. Lawrence; Mr. Johnson negotiated a consent order with
Tennessee; Mr. Orvis and Mr. Johnson dealt with the bar matter and installed Victor
Lawrence as the directing attorney for Lexington Law Firm with Mr. Johnson resigning
that post; and throughout this time, profit share was distributed. Their written
exchanges reflect the continued existence of a partnership through this period: The
following (copies of which are collected in Exhibit 16) are some excerpts of these
exchanges:

a. January 22, 199 [sic] [actual date: 1999] Letter from Orvis to Johnson - In
this letter, Mr. Orvis tells Mr. Johnson that "l really don't want to spend more of my time
on your contingency plan. | would like you to work that out and let me know what your
plan is when you feel ready." He then sets forth five criteria it must meet to be

acceptable to him, one of which is that "those of us with profit share and salary

disciplinary matter against Mr. Johnsan.
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commitments will continue to receive our same compensation and will continue to
receive it in proportion to growth and revenue." (emphasis added). In the letter, Mr.
Orvis also states that he is glad Mr. Johnson "turned away from the idea of a straight
buyout, as | was becoming increasingly uncomfortable with the figures being

discussed."

b. November 1, 1999 Letter from Johnson to Orvis — (produced by Mr. Orvis) In

this letter, Mr. Johnson "outline[s) the substance of our conversations and
understanding regarding the management and operations of our ventures and the way
forward." He then states that he understands Mr. Orvis "will continue to manage these
businesses for our joint benefit." To that end, Johnson agrees Orvis "may have
‘control' to manage these businesses and [he/Johnson] will not attempt to exercise
managerial control over these endeavors." Johnson closes by saying "l sincerely hope
that all this may result in business growth, exceptional mutual prosperity, and
partnership tranquility between us."

c. January 3, 2000 Letter from Johnson to Orvis (produced by Orvis). In this

letter, Johnson says that he is "going to jump into the void," and try to exercise faith
and trust in Orvis because "I am coming to believe that you deserve the trust." He
then says "in the ongoing attempt to keep the spirit of whatever our contract is, try to
get me to $45,000 per month from the growth."

d. August 29, 2000 Memo from Johnson to Orvis (produced by Orvis) In this

memo, Johnson raises "a few issues that have come up in the last month or so that we
deed [sic) to get resolution on." He then sets forth his view regarding “Lexington's and

affiliated companies' work on a move to a new location," payment of an extra fee to
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Orvis and "Sam" for personally guaranteeing a company lease, and the fact that
“[plrofit share was down in July as you predicted. . . . | have great hopes for profit
share at the end of this month but even greater hopes for the fourth quarter of the
year."

e. August 30, 2000 Memo from Orvis responding to Johnson: Orvis says he

“feel[s) awkward discussing the particulars of firm management” but he is "pleased to
continue paying your company as an adjunct consultant to my consuiting services
agency. . . . While the terms of the compensation | pay your company are foggy at
best, | believe that you have been pleased with the amount of compensation afforded.”

Mr. Orvis closes with the following:

“Might | make a suggestion? | would suggest that we just let our foggy, little

business relationship continue down it's [sic] foggy, little course. You have no

reason to believe that | will stop compensating your company for consulting

services along the lines already established. Attempting to fortify your position

can only heat up the debate. | am committed to making a bigger pie for as long

as is feasible, and that has been nothing but good for both of us.”

f. August 13, 2001. Orvis telephone message to Johnson. In a message left on
Mr. Johnson's telephone discussing profit share, just days prior to his bringing a suit for
a declaratory judgment that there is no partnership or profit share, Mr. Orvis calls Mr.
Johnson and discusses profit share being slow this month and volunteers to get more
to Mr. Johnson. The transcription was taken by attorney Cheryl Mori-Atkinson and
submitted under her affidavit to the district court.

g. In addition to the foregoing, Mr. Johnson kept a running journal, produced to

Mr. Orvis and a monthly accounting of Mr. Orvis' “accounting” for monthly profit share.

These are not attached as Exhibits.
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FINAL DEMAND FOR ACCOUNTING AND AUDIT

35. The chain of correspondence continues through August 16, 2001. Then, on
that date, Johnson writes to say "for various reasons of which you are aware, we have
come to the point where we need a full accounting of all business operations since our
inception.” Memo from J. Johnson to J. Orvis, dated August 16, 2001. (“Demand For
Audit and Accounting” of “Demand”) (Exhibit 4 is the Demand For Audit and
Accounting). Mr. Orvis' declaratory judgment Complaint was filed within two weeks of

Mr. Johnson's Demand to Mr. Orvis.

B. Testimony of Witnesses evidence the Orvis-Johnson partnership.

36. The testimony of individuals also provides evidentiary support for Mr.
Johnson's claim that a partnership existed between him and Mr. Orvis, and that it
continued until the filing of the lawsuit. Several witnesses have testified that Mr. Orvis
referred to Mr. Johnson as his "partner” or otherwise held Johnson out as a partner,
both before and after the SBA deposition of November, 1999. (Witnesses have also
testified that Mr. Orvis was actively hiding partnership funds and misappropriating
partnership funds—a further proof of the partnership, also dealt with herein below.)

37. Forinstance, under questioning from Orvis counsel, Wilfred M. Vigil,
employee of Orvis and attorney Lawrence, testified, at his deposition, as follows:

Q. Did you - during your employment with Lexington at any time before

or after ‘99, or during, obviously did you have any conversations with

Jayson Orvis with regard to his business relationship with Jamis Johnson?

A. Yes.

Q. What did he say?

A.  He said basically that Jamis was a partner in the firm, that he was

getting certain amounts of money from the firm.

Q. And when was it that he told you that?
A. I'd say it would have to be back in — | don’t know the precise date.
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We talked numerous times. | would say probably 2000, roughly.
Q.  Did that testimony — did that conversation, did that position ever
change?  Did he ever tell you anything about a change in that position?
A. No. As a matter of fact, we did talk a lot about it when there was a
confrontation between he and Jamis.

Deposition of Wilfred M. Vigil, at 135 (Attached as Exhibit 1.)
38. Witnesses have similarly testified that they understood Orvis and Johnson

were sharing profits from the credit repair businesses. For instance, Jade Griffen

testified as follows:

Q. ... Are you aware - do you know who took the bulk of the funds
out of

Lexington Law Firms and out of Johnson & Associates?

A. Yes.

Q.  How do you know this?

A. We would sit and go over money and what it looked like, and | knew
that you [Jamis Johnson] were receiving monies, and | had an idea what
the percentages were.

Q. You used the term profit share. What's your understanding of profit
share?

A A certain percentage of the profits were put away from employees
and for certain benefits for them. There was a portion set apart for the
principals, what we called the principals, Jamis Johnson, Jayson Orvis,

and Griffin.
Q.  Okay.

A.  And if there was money after bills were paid each month, those

amounts were split up and disbursed.

Q.  Soits your understanding that profit share came out after bills?

A.  Right.
Deposition of Jade W. Griffin (taken in Tennessee v. Lexington Law Firm, Civil No.
3-96-0344, M.D. Tenn.), at 21-22 (Attached as Exhibit 3 with the pages for the cited
statement.) Finally, witnesses have testified that Orvis began taking steps to exclude

Mr. Johnson from the partnership, to hide its operations and finances from him, and to

manipulate its finances to minimize Johnson's share. Jade Giriffin, for instance,
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testified:

Q.  Was there also a representation that Jayson would manipulate the
incomes of the businesses to prevent Jamis Johnson from

making any monies?

A Yes.

Q. What was it that Jayson said?

A Basically that he would cut Jamis Johnson off if things got too ugly.

Id. at 25; see also Deposition of Wilfred M. Vigil, Ex. 1, at 104-06 (Jayson Orvis directed
Mr. Vigil to move clients away from certain credit repair entities in order to reduce
payments to Johnson). See Exhibits 1 and 3.

39. The deposition testimony of Orvis' personal assistant, Tommy Triplett, taken
in this case provides additional evidence which illustrates the nature of Orvis' and
Johnson's partnership and profit sharing agreement, and Mr. Orvis' misappropriation of
partnership property. (Exhibit 2.)

Q. Other than the fact Mr. Orvis and Mr. Johnson didn't seem to have a
particularly close relation, did you ever get an explanation from Mr. Orvis about
why Mr. Orvis was providing goodwill checks to Mr. Johnson?

A. Yes, quite a few times. Basically how it breaks down is, and this is the
extent to which | know it, there was several partners involved in the founding of
the company. | think it was NADA or NACA or something like that.

Q. NACA?

A. North American Credit Association. And it began to trickle apart, Then
the Lexington was formed after that, Johnson & Associates was formed, and this
was primarily through Jayson and Jamis.

(Triplett Deposition p. 20 line 24 - p. 21 line 13, Exhibit 2)

Q Going back to this relationship between Mr. Orvis and Mr. Johnson. |
take it Mr. Orvis had indicated to you that he was trying to keep Mr. Johnson at
bay. At bay, did he tell you at bay with respect to what?

A. With respect to his control over the company and control over profit
shares and basically money.

Q. Control over the company, which company do you have in mind?

A. Johnson & Associates and Lexington Law Firm.

Q To your knowledge, did Mr. Johnson claim ownership in those entities?

A. | knew he felt he was entitled to money. | don't know if he ever claimed
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ownership. | mean, the name Johnson & Associates, Johnson referring to Jamis
Johnson, he founded in some way or another, so | know that he was an original
partner.

(Triplett Deposition at p. 22 line 21 - p. 23 line 10, Exhibit 2)
That's the extent which | know. | know that the suit was against Jamis Johnson,
that it was his -- his | guess you'd say butt on the line that was kind of under fire.

And that's one of the things that he did mention when he was always cutting a
check to Jamis Johnson.

(Triplett Deposition, p. 38, lines 7-12, Exhibit 2)

40. Mr. Triplett's testimony also provides specific evidence of Orvis' scheme to
defraud Johnson by misrepresentations and other means. This sworn testimony of
Orvis' personal assistant also demonstrates Orvis' intent to figure out a means to stop

paying the share of partnership profits owed to Johnsons.

Q. Were there any discussions to which you were present regarding --
between Mr. Orvis and Mr. Lawrence regarding means to exert pressure on Mr.
Johnson or prevent him from filing the lawsuit?

A. Well, there was the monthly payment. | mean, Jayson told me, | don't
know if he ever said this to Jamis, but he said to me that if Jamis ever, you know,
got teeth and tried to bite he would just stop sending the checks, and he would
use that money to hire the best attorney he could and fight him back. | don't know
if he ever said that to Jamis. | would assume he would as a means to keep Jamis
at bay, but | don't ever recall him ever saying that to him.

(Triplett Deposition p. 44 line 23 - p. 45 line 10, Exhibit 2)

41. When Mr. Orvis' misappropriation of partnership funds was suspected by his
partner, Mr. Johnson, Orvis became more aggressive in his attacks on Johnson's
partnership interests. Here, Mr. Triplett provides testimony regarding a consultation
Orvis sought with attorney Victor Lawrence (attorney who had represented Johnson and

his wife, among in before the SBA and elsewhere, and also represented Orvis and the
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Orvis-Johnson partnership). Orvis seeks advice from the attorney Lawrence concerning
the purchase and use of the judgment that arose from the SBA case.

Q. Do you recall any discussions with Mr. Orvis regarding any judgments,
legal judgments against Mr. Johnson?

A. Oh, yeah. Yeah, that was in that conversation, too.

Q. That conversation?

A. The conversation that Victor had with Jayson Orvis.

Q. That we discussed a little while ago?

A. Yeah, that was -- Jamis had some judgments against him, and Jayson
had come to Victor and asked him if -- what, you know, he's like, can | buy these
against him. And Victor said to the effect that -- this is all Jayson recounting this
to me. At one time he said, well, you can, but you're pretty ruthless. And so |
believe Jayson went and bought those as sort of another means to control Jamis.

(Triplett Deposition, p. 45 line 11 - p. 46 line 2, Exhibit 2)

C. Mr. Johnson’s testimony evidences the claims.

42. Mr. Johnson has also provided testimony in this case, and it provides further
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