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IN THE UTAH COURT OF APPEALS

JULIA LEE ASKEW,
Appeals No. 930537-CA

Plaintiff and Appellant,

)
)
;
vs. ) Priority No. 15
)
PAUL HARDMAN, )
)
)

Defendant and Appellee.

STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction over this matter
pursuant to Utah Code Ann. § 78-2a-3(2)(j) (1992).
STATEMENT OF THE ISSUES
I. Did the trial court abuse its discretion by applying the

multi-factored test mandated by the Utah Supreme Court in Gold
Standard v. American Barrack Resources, Inc., 805 P.2d 164 (Utah
1990), in ruling that the insurer's claim file was prepared in
anticipation of litigation? If so, has Askew demonstrated that the
likelihood of a different outcome is sufficiently high as to
undermine confidence in the verdict. Crookston v. Fire Ins. Exch.,
817 P.2d 789 (Utah 1991).

II. Did the trial court abuse its discretion in excluding
Robert Harmon as a witness where the probative value of the

testimony was outweighed by the danger that insurance would be

injected into the 1litigation, thereby prejudicing Hardman, and



where the testimony would be cumulative? If so, has Askew
demonstrated that the 1likelihood of a different outcome is
sufficiently high as to undermine confidence in the verdict.
Crookston v. Fire Ins. Exch., 817 P.2d 789 (Utah 1991).

III. Did the trial court abuse its discretion by refusing to
risk the injection of insurance and possibly a mistrial on the last
day of trial by precluding Askew from introducing testimony that
neither she nor her representatives took the photographs of the
fence? If so, has Askew demonstrated that the likelihood of a
different outcome is sufficiently high as to undermine confidence
in the verdict. Crookston v. Fire Ins. Exch., 817 P.2d 789 (Utah
1991).

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES AND RULES.

Utah Rule of Civil Procedure 26(b) (3), attached as Exhibit "N".
Utah Code Ann. § 41-6-38(3) (1988), attached as Exhibit "N".
STATEMENT OF THE CASE
The case was tried to a jury. The Order of Judgment entered
after trial provided:
Interrogatory Number 1 of the special verdict asked the
question, "Was the Defendant, Paul Hardman, negligent",
to which the jury answered "No." The special verdict was
signed and dated by the jury foreperson, Richard K.

Johnson, January 15, 1993. The jury was polled and it was
determined that their verdict was unanimous.



R. 1711-1712. The jury apparently concluded that the accident was
caused by: (1) the criminal acts of unidentified trespassers
combined with (2) the negligence of Kevin Butts in exceeding the
speed limit, driving too fast for existing conditions, failing to
heed the traffic signs, failing to keep a proper 1lookout, and
failing to exercise due care under the circumstances.
STATEMENT OF FACTS

1. This case arose when an automobile in which Askew was
riding as a passenger collided with a horse owned by Hardman on
State Road 68 near Camp Williams, Utah County, State of Utah. The
accident occurred on November 20, 1989, at approximately 7:20 p.m.

2. The horse that was involved in the collision was being
kept in Hardman's winter pasture with approximately 13 to 14 other
horses owned by Hardman. (Hardman Transcript, p. 61, Exhibit "G")
Hardman's winter pasture is located over one mile to the northeast
of his home across State Road 68. (Id. at pp. ¢-9, 38;
See Defendant's Exhibit #6, Exhibit "P" (Hardman's home is outlined
in red marker just to the west of S.R. 68. The winter pasture is
outlined in red to the northeast of Hardman's home.)) The winter
pasture is separated from State Road 68 by Camp Williams, a
military camp operated by the Utah National Guard, and a 30 acre
hayfield. (Hardman Depo., pp. 17-18, 104-05, Exhibit "E"; Exhibit

"pm). The winter pasture is approximately 80 acres in size.



size. (Hardman Depo., p. 47, Exhibit "E"). The feed in the winter
pasture was plentiful in late November of 1989 when this accident
occurred. (Hardman Transcript, pp. 119-122, Exhibit "G").

3. Hardman moves his horses to the winter pasture every fall
and keeps them fenced in the winter pasture until about February of
the following year. (Hardman Depo., p. 16, Exhibit "E"). The
fences of the winter pasture are inspected and mended before the
horses are put in the pasture each fall. (Hardman Transcript, p.
96, Exhibit "G").

4. In the fall of 1989, Hardman moved his horses into the
winter pasture about three weeks before the accident of this case.
(Id. at 65; Hardman Depo., p. 39, Exhibit "E"). Before moving his
horses into the pasture, Hardman hired two men, Doug Smith and
Darrell Allred, to reconstruct and/or repair the barbed wire fence
and posts which surrounded the pasture. (Hardman Transcript, p.
24, Exhibit "G"; Smith Transcript, pp. 4-5 and 14, Exhibit "J").
This work was performed approximately one to two weeks before the
horses were moved into the pasture. (Hardman Depo., pp. 39 an 182,
Exhibit "E"). Smith spent two full days repairing the fence to the
winter pasture. (Smith Transcript, p. 5, Exhibit "J"). When the
work was finished, the fence surrounding the winter pasture was in
good repair and adequate to fence Hardman's horses. (Hardman

Transcript, pp. 53 and 124, Exhibit "G"; Smith Transcript p. 6,



Exhibit "J"). When Smith and Allred completed the fencing work,
the height of the top wire on the north side of the pasture was
from 3 1/2 to 4 feet and the lower wire was from 18 inches to 2
feet in height. (Smith Transcript, p. 8, Exhibit "J").

5. The fence along the north side of the pasture in the area
where the horses escaped was a two strand barbed wire fence.
(Hardman Transcript, pp. 14, 26, 28, Exhibit "G"). Hardman used
more than two strands, three to five strands, of barbed wire in
sections of the fence where there were canals, hills or the contour
of the ground otherwise required that more than two strands be used
to fill in gaps in the fence line. (Id. at pp. 12-13, 78 and 80-
81).

6. Hardman's horses have never escaped from his pastures as
a result of stepping over, jumping over, or pushing through his
barbed wire fence. (Id. at 112; Hardman Depo., pp. 10, 69-85,
Exhibit "E"). In the 15 years that Hardman has kept horses, there
have only been two occasions where his horses have escaped froﬁ the
winter pasture. (Hardman Transcript, pp. 11-13 and 24-25, Exhibit
"K"; Hardman Depo. pp. 10, 69-85, Exhibit "E"). The first occasion
was in 1987 or 1988 when the river that adjoins the winter pasture
was being dredged allowing the water to drop and the horses to
escape through the river bed. (Hardman Depo., pp. 10, 69-85,

Exhibit "E"). The other occasion was in the fall of 1989,



approximately two weeks before the accident, when a section of
fence along the winter pasture was torn down by poachers. (Hardman
Transcript, pp. 11-13 and 24-25, Exhibit "K"). On both of these
occasions, the horses that escaped the pasture were found in the
field directly north of the winter pasture; the horses did not find
their way onto State Road 68. (Id. at 11-13, 24-25; Hardman Depo.,
pp. 10, 69-85, Exhibit "E").

7. Before the accident of this case, Hardman repaired the
section of fence on the north side of the winter pasture two to
three times in the fall season of 1989 because of trespassers and
vandals knocking the fence down. (Hardman Transcript, pp. 10, 11,
Exhibit "K"). Horses were not in the winter pasture the first time
the fence in that area was observed down. (Id. at 14). As
previously stated, the horses walked out of the winter pasture on
only one of the two or three occasions when the fence was
vandalized. (Id. at pp. 11-13 and 24-25).

8. During the time that his horses are in the winter pasture,
Hardman and his wife, Lora, check the horses to determine their
location at least twice a day from their home using binoculars.
(Hardman Depo, pp. 95-96 Exhibit "E"; Deposition of Lora Hardman,
pp. 38-39, Exhibit "O"; R. 735-739.) Hardman also physically went

out and inspected the fences surrounding the winter pasture



everyday in the two weeks before the accident. (Hardman Transcript,
p. 150, Exhibit "G").

9. In a further effort to discourage trespassing, Hardman and
his wife report incidents of trespassing to the County Sheriff.
(Hardman Depo., pp. 119-120, 224, Exhibit "E"). "No trespassing"
signs are posted on the fence to the winter pasture, and "no
hunting" signs are posted prior to hunting season. (Hardman
Transcript, pp. 22, 130, 148, Exhibit "G"). The gates of the
winter pasture are kept closed and locked, and trespassers are
asked to leave the premises whenever they are found on Hardman's
property. (R. 700-701.)

10. The only access to the property next to the winter
pasture is through a guard gate at Camp Williams. (Hardman
Transcript, pp. 129-30, Exhibit "G"). Camp Williams posts a guard
at the gate 24 hours a day and will allow the public to enter Camp
Williams' property to go fishing on the Jordan River if they
register with the guard. (Id.). On several occasions before the
accident, Hardman and his wife contacted personnel from Camp
Williams to make them aware of trespassing and to request that they
take measures to discourage trespassing. (Id. at 19; Hardman
Depo., p. 22-26, Exhibit "E"). Camp Williams has orders to stop

anyone attempting to enter its property through the guard gate and



to notify persons of the boundaries of Camp Williams property and
that they are not to enter private property. (Id.).

11. The other three roads that lead to the winter pasture are
closed to traffic with gates that are kept locked. (Hardman
Transcript, pp. 21 and 128-30, Exhibit "G"; Exhibit "P"). A deep
cement ditch runs through the hayfield to the west of the winter
pasture which prevents vehicles from driving through the hayfield
to the winter pasture. (Id.)

12. At approximately 4:30 p.m. on the day of the accident,
within three hours of when the accident occurred, Hardman visually
inspected the section of fence that had been let down on the north
side of the winter pasture and observed that the fence was in good
repair and adequate to hold the horses in the pasture. (Hardman
Transcript, pp. 150, 155, Exhibit "G"; Hardman Transcript, Rebuttal
Testimony, pp. 2-4, 6; Exhibit "R"). Hardman also saw at that time
that his horses were in the pasture. (R. 736).

13. Hardman learned of the accident when he arrived home on
the eyening of November 20 and saw police cars and ambulances on
S.R. 68 near his home. (Hardman Depo., p. 57, Exhibit "E"). When
Hardman learned that his horse had been involved in the accident,
he communicated to the investigating police officer that hunters or
poachers had probably let his fence down which allowed his horses

to escape from the winter pasture. (Hardman Transcript, p. 4,



Exhibit "K"). Hardman's comment to the investigating officer was
based on his prior experience with trespassers vandalizing his
fences and his knowledge that his horses were securely fenced in
the pasture and could not escape unless vandals tore down the
fence. (Id. at 4-5).

14. On the morning following the accident of this case, at
approximately 7:00 a.m., Hardman went down to the winter pasture to
determine where his horse escaped from the pasture. (Hardman
Transcript, p. 9, Exhibit "G"; Hardman Deposition, pp. 94-95,
Exhibit "E"). Hardman observed that a section of the fence on the
north side of the pasture had been let down. (Hardman Transcript,
pp. 15-16, Exhibit "G"). Upon closer inspection, Hardman observed
that the strands of barbed wire on the north fence line had been
unwound from three of the fence posts near the northwest corner of
the winter pasture and were lying on the ground on the inside of
the pasture. (Id. at 15-16 and 151-52; Hardman Deposition, pp.
108-09 and 112-114, Exhibit "E"). The wires of the fence were not
broken or cut. (Hardman Depo., p. 106, Exhibit "E"). Hardman also
observed deer entrails (the "guts" of a deer) that had recently
been killed and several magpie birds feeding on the entrails in the
area very near where the fence had been let down. (Id.:; R. 736).

Hardman further observed tire tracks located between two of the



fence posts on the north side of the pasture where the fence had
been let down. (Hardman Transcript, pp. 91-93, Exhibit "G").

15. Based on his observations, Hardman determined that the
fence had been let down by unidentified trespassers, possibly deer
poachers, since there was a recent deer kill and tire tracks. (R.
736.) The fact that the fence had been unwound, not cut or broken,
and was lying on the inside of the pasture was another clear
indication to Hardman that unidentified trespassers let down his
fence and allowed the horses to escape. (Hardman Depo., pp. 106-
114, Exhibit "E").

16. After Hardman saw that the fence had been let down, he
immediately reported the incident to the Utah County Sheriff's
office. (R. 311-312; Hardman Depo., pp. 111-12, Exhibit "E").
Jerry Monson is the Deputy from the County Sheriff's office who
responded to Hardman's call. (Monson Transcript, p. 5, Exhibit
"L"). Monson prepared a detailed report for the Sheriff's office
of the incident. (R. 311-312.) Monson noted in his report that
Hardman had reported "hunters knocking down his fence, causing his
horses to get out on the highway." (Id.) Monson further reported
that he "responded to scene with the RP [Reporting Party/Hardman]
and observed where the fence was down." (Id.) The report also
stated that "[i]t appeared someone had knocked the fence down with

a full size pick-up, as there was old tire tracks near the fence."

10



(Id.). Monson testified that he observed a pile of deer entrails
in the vicinity of where the fence was down. (Id.; Monson
Transcript, p. 12, Exhibit "L"). The fact that the entrails were
on the ground for Monson to observe, and had not been eaten by
other animals, indicated to Monson that the deer had recently been
poached. (Id. at 11-12).

17. Under the section of his report regarding action taken,
Monson wrote, "RP [Reporting Party/Hardman] wanted to show R/D
[Reporting Deputy] the fence because he is afraid of being suied
[sic] for having his horse cause an accident." (R. 311-312.)
Monson testified at trial about how Hardman told him the morning
after the accident that the cause of the accident was not Hardman's
fault. (Monson Transcript, p. 18, Exhibit "L").

18. In addition to reporting the incident to the Utah County
Sheriff's office, Hardman also reported the incident to Robert
Harmon, an insurance adjuster from Utah Farm Bureau Insurance
Company, on the morning following the accident. (Hardman Depo., p.
112, Exhibit "E"). On that same morning, Robert Harmon drove to
the winter pasture in the area where the fence had been let down.
(Harmon Depo., p. 6, Exhibit "Q"). Harmon testified in his
deposition that he observed in the pasture next to the fence that
had been let down deer entrails from a recent deer kill. (Id. at

7, 10-12). He also testified to observing barbed wire from the

11



fence near the northwest corner of the pasture lying on the ground
toward the inside of the pasture. (Id. at 7, 8, 33). Harmon took
photographs which showed that section of the fence that had been
let down, the location of the wires and posts, and the condition of
the fence. (Id. at 13, 20-35). He testified that the remainder of
the fence line was secure other than the area he photographed.
(Id. at 37).

19. The automobile in which Askew was riding as a passenger
was being driven by Kevin Butts. (Butts' Deposition, pp. 12 and
13, Exhibit "S" (Kevin Butts' deposition was read to the jury at
trial.)) Kevin Butts passed a 55 m.p.h. speed sign and a sign
warning of deer "next two miles" on S.R.68 about one mile prior to
impact. (Id. at 10). Kevin Butts estimated that he was travelling
65 m.p.h. at the time of the collision. (Id. at 20). Jim Brierly
was the investigating officer for the Utah Highway Patrol who was
asked to calculate the speed of Butts' vehicle at the time of the
collision. (Brierly Depo., p. 7, Exhibit "T"). Brierly conducted
a highway drag analysis based on Butts' skid marks and determined
Butts' speed at the time of the collision at 72 m.p.h. (Id. at
19).

20. Kevin Butts, who was travelling south on S.R. 68, further
testified that he did not see the horse prior to impact, even

though the horse was hit in its left rear in the center of the
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southbound lane as it was traveling south along State Road 68.
(Butts' Depo., pp. 20, 23, Exhibit "S"; Guest Depo., pp. 20-27,
Exhibit "U"). Amanda Hardman, Hardman's 20 year old daughter,
testified as follows regarding Kevin Butts representations to her
after the accident: "he had been driving down the road, and he
looked up and saw horses or horses's hooves, I don't remember
which, and then he collided with a horse." (Amanda Hardman Depo.,
p. 7, Exhibit "v"). Kevin Butts told his father on the night of
the accident that he had been looking at Askew trying to calm her
down as they were riding in his Camaro. (Larry Butts Depo., p. 18,
Exhibit "W"). Askew was upset due to an argument she had with her
mother before leaving her house with Kevin Butts. (Kevin Butts
Depo., pp. 13, 19, Exhibit "s").

21. Askew settled her claims against Kevin Butts prior to
trial. (R. 1646).

SUMMARY OF THE ARGUMENT

I.A. The proper standard of review is that "in matters of
discovery a trial court has broad discretion which will not be
disturbed absent a showing of abuse." Brown v. Superior Court In
and For Maricopa Cy., 670 P.2d 725, 729 (Ariz. 1983).

I.B. The trial court properly ruled that the documents in the
claim file were prepared in anticipation of litigation. The cases

cited by Askew support a per se rule that a document cannot be
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prepared in anticipation of 1litigation unless an attorney is
involved. Thomas Organ v. Jadranska Slobodna Plovidba, 54 F.R.D.
367 (N.D.Ill. 1972). However, the holding and apparent reasoning of
Thomas Organ has been considered and rejected by the Utah Supreme

Court. Gold Standard v. American Barrack Resources, Inc., 805 P.2d

164, 169 (Utah 1990).

The trial court properly applied the multi-factored approach
mandated by the Utah Supreme Court in Gold Standard in ruling that
Utah Farm Bureau's claim file was prepared in anticipation of
litigation and was, therefore, protected. R. 290-291.

In the instant case, Utah Farm Bureau's insured, Hardman,
anticipated litigation as evidenced by his call to the Utah County
Sheriff's Office and his insurance agent on the morning following
the accident. He reported a potential claim to his insurance
company and wanted the Sheriff to observe the scene immediately so
the Sheriff could later testify, if necessary, that trespassers
knocked his fences down.

Utah Farm Bureau's claims agent, Greg Johnson, testified by
affidavit that it was his experience that an accident between a
vehicle and livestock typically results in litigation. (Affidavit
of Greg Johnson, ¢ 3, attached as Exhibit "C"). The nature of this
claim required that Utah Farm Bureau anticipate litigation from the

date of the accident.
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With respect to the statement of Hardman (Entries 3-4 of
Exhibit "A"), the trial court properly considered that there must
be heightened protection for statements taken by representative of
an insurance company from its insureds. See Heidebrink v. Moriwaki,
706 P.2d 212, 216 (Wash. 1985).

The trial court also considered the fact that Utah Farm
Bureau's attorney, Stephen G. Morgan, instructed Greg Johnson to
take the statement from Hardman and create other documents to
assist Mr. Morgan in defending this action.

The trial court did not abuse its discretion in protecting
Utah Farm Bureau's statement from discovery. The court considered
all the relevant facts, including: 1) the nature of the insurance
industry; 2) the attorney involvement of Mr. Morgan; 3) the fact
that the documents sought (the entire claim file) were not relevant
to the 1litigation; 4) the fact that the insured, Hardman,
anticipated litigation and immediately called his insurance agent
to report the potential claim and called the Sheriff to preserve
the evidence to prove that trespassers knocked his fence down; 5)
the size and nature of Askew's claim suggested litigation was
imminent; and 6) the testimony of Mr. Greg Johnson, who indicated
that he anticipated litigation from the date of the accident. R.

110-113.
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I.C. Askew has not demonstrated substantial need for the
statement of Paul Hardman or the claim file. Paul Hardman testified
at length about the condition of the fence the morning after the
accident. R. 1804. (Deposition of Paul Hardman, pp. 108-110
attached as Exhibit "E"). Askew also introduced the report of
Officer Jerry Monson of the Utah County Sheriff's Office prepared
the morning after the accident at the request of Hardman. R. 311
(Attached as Exhibit "F"). Finally, Mr. Robert Harmon photographed
the fence at approximately the same time he took the statement of
Hardman the morning after the accident. These documents constitute
the "substantial equivalent" of materials sought by Askew.

I.D. Askew also argues that Hardman waived the work product
privilege by testifying about matters discussed in the statement
during his deposition. Askew has provided absolutely no support
for the proposition that one waives the work product privilege
merely by discussing the matters contained in the protected
documents during a deposition. The gist of Askew's argument is that
the work product privilege is waived when one testifies about the
same facts in a deposition as are in the protected statement.
However, the principles of "subject matter waiver" are inapplicable
to the work product privilege.

I.E. Assuming that the trial court erred in ruling that the

claim file was prepared in anticipation of 1litigation and,
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therefore, protected, any such error was harmless. Most of the
documents in the claim file dealt with insurance company procedures
or the establishment of reserves and were irrelevant to the legal
issues in the matter. Moreover, many of the documents contained the
mental impressions of the adjuster for Utah Farm Bureau and were
therefore, absolutely protected. Askew was not harmed by her
inability to obtain the statement of Hardman because the jury was
well apprised of the condition of the fence by the testimony of
Hardman, the report of Officer Monson, and the photographs of the
fence the morning after the accident.

II. Askew properly concludes that she must establish that the
trial court abused its discretion in excluding Robert Harmon as a
witness. Fisher v. Trapp, 748 P.2d 204, 205-07 (Utah Ct. App.

1987), cert. denied 765 P.2d 1278 (Utah 1988). The trial court

properly balanced the concern that insurance would be injected into
the trial if Mr. Harmon was called as a witness against Askew's
ostensible reason for calling Mr. Harmon.

III. Askew is proper in her assertion that she must establish
that the trial court abused its discretion in prohibiting her from
informing the jury that she did not take the photographs. A review
of the trial court's ruling demonstrates that the trial court
properly denied Askew's request. On the last day that evidence was

taken (during Askew's rebuttal), Askew requested that she be
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allowed to testify that neither she nor her representative took the
photographs. Instead, she wanted to create the impression that the
photographs were taken by a representative of Hardman. Askew's
obvious purpose was to inject insurance into the litigation. Judge
Davis properly refused to allow Askew to do so.
ARGUMENT

From the outset of this litigation, Askew has made a concerted
and overt attempt to inject into this 1litigation the fact that
Hardman was insured by Utah Farm Bureau. First, when discovery was
initially commenced, Askew attempted to discover Utah Farm Bureau's
entire claim file and the statement of Hardman (November 25, 1993).
The trial court (Judge George Ballif (Retired)) ruled against
Askew. Askew then filed a motion to reconsider the ruling, which
was denied by Judge Ballif. Askew then filed an interlocutory
appeal which was denied by the Utah Supreme Court. Then, near the
close of discovery and shortly before trial, Askew sought to depose
Robert Harmon, the adjuster for Utah Farm Bureau that took the
statement of Hardman (November 16, 1992). Askew also asked the
Court for a second time to allow discovery of the claim file, this
time claiming "substantial need." The trial court (Judge Lynn
Davis) allowed the deposition. Askew then sought to call Harmon as
a witness at trial. This request was denied by the trial court on

January 4, 1993. Finally, on the last day evidence was presented at
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trial, during rebuttal testimony, Askew asked permission from the
Court to inform the jury that a repres