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IN THE FOURTH JUDICIAL DISTRICT COURT
-2 (
UTAH COUNTY, STATE OF UTAH _(XEQZJTR E)

kkkkkkkkkk ﬁl%@ .
Y DU

JULIA LEE ASKEW

Plaintiff, Case Number: 910400665
vs. RULING
PAUL HARDMAN GEORGE E. BALLIF, JUDGE
Defendant.
% % % % % % J Kk kK

This matter came before the Court on plaintiff’s motion to
compel discovery and for attorney’s fees, filed December 11, 1991
and on defendant’s motion for protective order, filed December 5,
1991.

The Court, having reviewed the motions and being fully
advised, now enters its:

RULING.

The Court denies plaintiff’s motion to compel and for
attorney’s fees in that the request for discovery is overbroad and
involves material protected under the attorney work product
doctrine pursuant to Rule 26(b) (3), Utah Rules of Civil Procedure.
The Court therefore limits discovery to incidents occurring and
documents created prior to the accident in issue. Documents
prepared subsequent to the accident were prepared by the insurance
company, at the instruction of defendant’s attorney, in
anticipation of litigation.

This ruling is made in accordance with the decision in

1.

EXHIBIT "A" -
Jg)l



2.
Fontaine v. Sunflower Beef Carrier, Inc., 87 F.R.D. 89, 92 (1980)
in which the U.S. District Court held that, in the context of an
insurance investigation of an accident,

.the anticipation of the filing of a claim is undeniable
once an accident has occurred and a person injured or property
damaged. This 1is especially true in today’s 1litigious
society. Documents prepared at that time, therefore, are
clearly prepared "in anticipation of litigation" and "by or
for another . . party’s representative."

In the present case, the documents were prepared by the insurance
company at the request of and on behalf of defendant’s attorney.
They were created in preparation of an approach for defenses
against claims filed in conjunction with the accident.

In addition, plaintiff has failed to demonstrate substantial
need for the documents in accordance with Rule 26(b) (3), which
would overcome the protection of the attorney work product
doctrine. Accordingly, a protective order in favor of defendant
will be broadly phrased to encompass all items placed in the file
and all communications with counsel subsequent to the date of the
accident.

8

Dated at Provo, Utah this 9'” day of March, 1992.

BY THE COURT

“GEORGE gyBALLIé JUDG/

cc: Scott F. Young
Stephen G. Morgan
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IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR

SALT LAKE COUNTY, STATE OF UTAH

kk dhhkk k%

JULIA LEE ASKEW,

Plaintiff,
CIVIL NO. 91-0400665
JUDGE BALLIF
DEPOSITION OF:

PAUL HARDMAN

VOLUME I

PAUL HARDMAN,

Defendant.

kdk khkk %

BE IT REMEMBERED THAT on the 6th of May, 1992, the
deposition of PAUL HARDMAN, produced as a witness herein at
the instance of the Plaintiff herein, in the above-entitled
action now pending in the above-named court, was taken before
Deborah F. LaVine, a Certified Shorthand Reporter and Notary
Public in and for the State of Utah commencing at the hour of
10:15 a.m. of said day, at the law offices of Kimball, Parr,
Waddoups, Brown & Gee, 185 South State Street, Suite 1300,

Salt Lake City, Utah:

That said deposition was taken pursuant to Notice.

ORIGINAL

Statewide Reporting
Rocky Mountaln Natonal and Ment Certied Reporters
Expedited Delivery
Reporting Service, Inc. o eaephon
322 Newhouse Building 18M Compatibie Disks
10 Exchange Place Litigation Support Software
Salt Lake City, Utah 84111 Video Depositions

Phone (801) 531-0258

FXHTRTT "B"
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a clear memory?

A, No.

Q. Have you had the opportunity to meet with your
counsel prior to coming to the deposition today?

A. Yes.

Q. Other than meeting with your counsel, have you done

anything else to prepare for the deposition?

AD No.
Q. Have you read or reviewed any documents?
A. I read the interrogatories last night.

Q. Anything else?

A. No.

Q. Are you still represented by Mr. Jay Peck in this
case?

A. Not with this specific part of the case. Involving

my father, yes, but that’s --

Q. But with respect to you, Mr. Peck doesn’t represent
you personally?

A. No, not right now.

Q. You met with an insurance agent the day following

the accident that is the subject of this lawsuit; correct?

A, Yes.

Q. Do you recall the name of the agent with whom you
meet?

A. Bob Harmon.

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR; (801) 531-0256
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Q.

A.

whatever.

Q.

Is he an agent with Utah Farm Bureau?

Yes. I think he’s an adjuster or an agent,

An insurance adjuster. And he recorded a

conversation between you and he; is that correct?

A.

Q.

Yes.

Do you know whether a transcript of that recording

ever was prepared?

A.

Qo

Yes .

Did you review that transcript in preparing for

your deposition today?

A.
Q.
A.
myself.
Q.
A.
Q.
A.

No.
Have you ever reviewed that transcript?

It’s been read to me once, but I’ve not read it

Do you recall who read the transcript to you?
I believe Steve did.
Do you recall when that occurred?

It was some time ago. I don’t remember exactly

when it was.

Do you have a copy of the transcript?
No.

Do you know whether the transcript has ever been

shown to anyone other than yourself and your counsel, of

course?

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR; (801) 531-0256
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A'

Q.

No.

Tell me, if you would, the names of the persons who

you consider to be your neighbors.

A.
Qc
A.

All my neighbors?

Your neighbors, vyves.

Mike Locke, Phil Falk, Darrell Allred, and Doug

Smith, Douglas Smith, Harold Kinsey, and Chris Jensen, I

guess.
Q.
closest to
A.
Q.
A.
closer.

Qo

block.
Q.
A.

neighbors also.

Q.
A.

Q.

that was made from the recording of the conversation between

you and Mr. Harmon the day following the accident is contained

And of those persons you just named, who lives the

you?

Probably Doug Smith. There’s two others.

Okay.

Brent Beckstead. He would actually live a little

Than Doug Smith?

Than Doug, yeah. We’re talking, you know, within a

Okay.

Of course, we’re talking within a mile are

Terry Beckstead?

Uh-huh.

And Terry Beckstead would be the other one.

Do you know, Mr. Hardman, whether the transcript

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR;

(801) 531-0256
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on a computer disk?

A.

Q.

A.

Q.
neighbor as

A.

Q.

A.

Q.

A.
also run a

Q.

A.

Q.

A.

Q.

A.

Qo

No.

You don‘t know?

I don’t know.

Now, again, Brent Beckstead then is your closest
far as geographical location?

I would think so, yes.

How far away does Mr. Beckstead live from you?

Three-quarters of a mile maybe.

What is it you do, Mr. Hardman, for a living?

I teach school at Utah Valley Community College.

farm.

What do you teach?

Diesel mechanics.

You say you also run a farm?

Yes.

What sort of farming operation do you have?

Raise hay, grain, and horses.

Now when you say you raise horses, you actually

raise horses for commercial sale?

A.
Q.
A.

a year ago?

Yes.

How long have you been involved in agriculture?

Since I was a youth, a year ago. Wasn’t I a youth

My father’s -- I was raised on a farm, and I’ve

continued to farm since I can remember.

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR; (801) 531-0256

I
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Q. So you consider yourself to be familiar with farm
animals?

A. Yes.

Q. You’ve been around farm animals?

A. Yes.

Q. Dealt with them?

A, Yes.

Q. And those animals would include horses?

A. Yes.

Q. Do you feel comfortable around horses?

A. Yes.

Q. How long have you dealt with horses?

A, Well, I’ve had horses, you know, since I was young,

again, since my youth. But I’ve actually probably dealt with
horses 15 years.

Q. How long have you commercially raised horses or
raised horses for resale to others?

A. 12 years, give or take, I guess.

Q. Do you buy and sell horses, or do you raise the
horses you sell, or what is it you do with respect to --

A. Mostly raise horses to sell.

Q. So you have mares that are bred, and then you sell
the colts; is that --

A. Yes.

Q. Do you consider yourself to be knowledgeable

ROCKY MOUNTAIN REPORTING: DEBORAH LAVINE. CSR: (801) 531-0256
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regarding animal behavior?

A.
Q.
A,

Q.

Some animal behavior, I do, vyes.
How about horses?
Yes.

In the past five years, how many horses have you

bought approximately?

A.
Q.
A.

Q.

Maybe five.
How many have you sold?
Five, maybe six.

And would that five or six include foals that you

have raised?

A.

Q.

Yes.

And then during that time period, the last five

years, have you also raised foals that you have kept?

A.
Q.
A.
Q.
horses you
A.
Q.
A.
Q.

horses?

Yes.

And how many?

Again maybe six, somewhere in that area.

Do you recall as of November 20th of 1989 how many
owned?

Approximately 15.

How many do you own presently?

I believe I’ve got 12.

Are you familiar with the migratory patterns of

Somewhat, yes.

DAAYYV MATTAIMA TN DEODADMTANN . NEPRARPAN TAUTNEF (CSR: (RN1) 531-0256
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Is there somewhere you would expect a horse to go

if it leaves an enclosure or escapes from an enclosure?

A.
Q.
A.
Q.
A.
Q.
A.

Yes.

Where would that be?
My horse or --

Well, in general.
Any horse?

Any horse.

He would generally go to an area that he’s been

kept at for a period of time.

Q.

Estimate for me how many horses you believe you

have owned over the period of your life.

A.

that area.

Q.

Oh, geez, in my life, maybe 25, 27, somewhere in

Explain for me, if you could, how it is that you

are familiar with the migratory patterns of horses.

A.
Q.
A.
Q.

By observation on what they do.
This is personal observation?
Yes.

Is this observations that you have made over a

period of time?

A. Uh-huh, yes.

Q. Over what period of time have you made those
observations?

A. During the time that I’ve owned horses.

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR; (801) 531-0256
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Q. Are there instances of which you are aware where
horses have escaped from an enclosure and returned to a place

they have been kept before?

A. Yes.
Q. And would you describe for me those instances.
A, If you have maybe two different pastures and they

escape out of one pasture, more than likely they may go to

another pasture that they’ve been in prior to then.

Q. You’ve seen that happen before?

A, I’ve seen it happen.

Q. Seen that happen with horses that you owned?

A. Yes.

Q. Have you seen that happen in other instances with

horses that you didn’t own?

A. I’ve seen it happen, yes, yeah. Well, horses that
I didn’t own, when I seen them get out, you know, I‘’ve seen
them leave an area and go to another area. I don’t know if
that’s where they normally would go because, you know, I don’‘t
know where they’‘re kept all the time.

Q. But you have observed with your own horses that
when they got out of an enclosure, they’ve returned to another
area they’ve been kept?

A. The nature of the animal.

Q. Now you mention that you have observed that happen,

escaping from one field and going to, I take it, a field where

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR; (801) 531-0256
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the horses have previously been kept; correct?

A.

Q.

Yes.

Have you ever seen horses escape from an enclosure

and return to a corral or the area of a corral where they’ve

previously been kept?

A.

They will generally go where they are not confined.

In other words, they will go to an area where there’s not

people or where they’ve got more freedom rather than going to

a corral.

Q.

Have you ever seen horses return to a corral where

they’ve previously been kept after escaping from an enclosure?

A,
Q.
A.
Q.

A.

Yes.

How many times have you seen that happen?

Maybe once.

And do you recall the occasion when that happened?

I don’t remember exactly when it was, no, it was a

long time ago.

Q.
A.

Do you remember approximately when it was?

Oh, geez, four years maybe. You know, it’s been

guite a while.

Q.
A.
Q.
A.

Q.

And were those horses that were owned by you?
Yes.
Do you recall from where those horses escaped?
No.

Do you know where those horses went to after they

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR; (801) 531-0256
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escaped?
A. One occasion, as I say, it was a long -- it was
quite a while ago. They got out. And I have some -- I have

two pastures basically, a summer pasture and a winter pasture.
In the summer pasture, there are some corrals that I use to
catch some horses with if I want to catch them. I also feed
them grain in the corrals because it’s easier to catch them.
They’1ll come in and get the grain.

They left my winter pasture. It was in the
wintertime when the feed was not -- you know, when there was
some snow. And they left the winter pasture and went over to
the summer pasture, and I caught them in the corral down at
the summer pasture.

Q. And can you tell me where the summer pasture that

you’re talking about is located?

A. It’s directly east of my house.

Q. You say directly east of your house?

A. Yes. It’s down a half mile away.

Q. On the east side of State Road 682

A. Yes.

Q. And where is the winter pasture you’ve discussed
located?

A. It’s north and east of my house below Camp
Williams.

Q. And can you tell me over what periods of times you

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR; (801) 531-0256
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have placed horses in the summer pasture and winter pasture?

A. In the summer pasture, I usually put them in there
in April -- well, excuse me, February. I leave them there
until September or October, depending on the weather

conditions, and then I move them to the winter pasture.

Q. And leave them there until February again?

A. Yes.

Q. And do you recall how many years you'’ve been doing
this?

A. Ever since I’ve owned horses, that’s usually what I
do.

Q. So you’ve used these two pastures for many years:;

would that be fair?
A. Yes, uh-huh.
Q. And do you recall whether you used this same

grazing program in 19897?

A. Yes.

Q. Placed the horses in the summer pasture early in
1989?

A. (Witness nods head.)

Q. Kept the horses in that pasture until the late

summer or fall of ’89, and then moved the horses to the winter

pasture?
A. Yes, uh-huh.
Q. Is there a particular breed of horse that you own?

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR; (801) 531-0256
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Paint horses and quarter horses.

And do you raise registered horses?

Yes.

Do you own any horses that are not registered?

I don’t, no -- well, yes, I own one. Excuse me.

Do you have horses that your wife owns in which you

have no ownership?

A.

Q.

A.

No.
How about horses that any of your children own?

My son has claim on one horse, yes. The actual

owner, that’s debatable, I guess.

Q.
A.

Q.

Having been raised on a farm, I understand that.
Technically, yeah, I guess it’s his horse.

And in 1989, was that also the case that the horses

you own for the most part were registered horses?

A.
Q.
horses?
A.

Q.

Yes.

Also a combination, I take it, of paint and quarter

Yes.

How long have you owned registered horses? Would

that differ from --

A.

No. With the exception of the one that I have

that’s not registered, all my horses have been registered.

Q.

Now during 1989, you rented a pasture that is just

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR; (801) 531-02536
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south of Camp Williams and east of State Road 68; is that

correct?

A.
Q.
A.
Q.
hill?
A.

Q.

East of Camp Williams.
And a little bit --
Yes, sir.

-=- south of the actual location on the top of the

Yes.

And that’s the pasture you previously referred to

as the winter pasture?

A.

Q.

Yes.

And you understand the winter pasture, so we’re

straight, to be the same pasture that Mr. Young and I visited

with you and your attorney some months ago?

A.

Q.

20th, 19892

A.

Q.

A.
say.

Q.

A.

Qo

Yes.

Now were you renting that pasture as of November

Yes.
How long have you been renting that pasture?

Five, six years, actually leasing it, you might

Leasing it. And was that a year-round lease?

Yes.

And during the period, this five- to six-year

period prior to 1989, had you continuously leased that pasture

ROCKY MOUNTAIN REPORTING: DEBORAH LAVINE, CSR; (801) 531-0256
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on a year-round basis from your father?

A. Used it but didn’t really lease it. There was no
agreement, you know, as far as an actual lease type situation.

Q. Nothing in writing?

A. No, but I mean nothing changed. When the lease
came, you know, when we started the lease, then nothing was
different than it was before except for the lease, you might
say.

Q. Meaning that before you entered into a lease, you

still used the pasture?

A. Yes, yes.
Q. So how did entering into the lease change it?
A, The only difference was that prior to that time, my

father and I worked the farm together. And then about six
years ago, my father quit farming. And when he quit farming,
then I took over the farm, which included the pasture. You

know, I operate the farm by myself rather than him working

with me.
Q. Do you recall the year that occurred?
A, No. 1It’s approximately -- it might have been ’84,

’83. I don'’t know exactly.

Q. Since 1983 or ‘84, has anyone had use of the
pasture other than yourself?

A. No.

Q. Do you understand that the pasture I‘m referring to

ROCKY MOUNTAIN REPORTING; DEBORAH LAVINE, CSR; (801) 531-0256
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is the winter pasture we’ve talked about?
A. Yes.

Q. Did you have any agreement or understanding with

your father as to the care of the pasture?

A. Just the fact that I would maintain the pasture.

Q. And you discussed that with your father?

A. Yes.

Q. And do you recall when you had that discussion?

A. Not exactly, no.

Q. How about with respect to maintenance of the fences

around the pasture? Did you have any agreement or
understanding with your father in that regard?

A. We didn’t talk specifically about that, but it was
just kind of understood that when I assumed responsibility for
the farm, I assumed responsibility for everything that took
place on the farm.

Q. You would just operate under the assumption that --

A. Well, as far as specifics of saying, You do this,
you do that, no, we didn’t write anything like that down.

Q. How about any agreements with respect to
responsibility for livestock kept in the pasture? Did you
have any agreement of that sort with your father?

A. Meaning that I was responsible for the livestock,
is that what you mean?

Q. Correct. Who would have responsibility for the
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livestock kept in the pasture?

A. Well, I had responsibility because they were my
livestock.
Q. Are you aware of anyone else who you believe had

responsibility for maintaining the fences around the pasture

or for the livestock kept in the pasture?

A. No.

Q. And that would be since, again, ‘83, ’84?

A. No.

Q. So other than yourself, no one?

A. No one.

Q. Tell me what agreements or understandings you had

in 1989 with Camp Williams regarding access to the pasture.

A. The same agreement that we’ve had ever since
existence. And that is, that occasionally Camp Williams would
use part of our pasture down by the river to do some of their
training and they were welcome to do so any time that they
wanted as long as it didn’t interfere with something that we

were doing.

Q. Just for clarification, this is the winter pasture?

A. Yes.

Q. We’re not talking about the pasture further to the
south?

A. Yes, the winter pasture.

Q. Okay.
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A. Other than that, they had nothing to do with it or
they had no authority to get in there or do anything with the
pasture.

Q. Did you have any agreements or understandings with
Camp Williams as to who would be allowed over Camp Williams

property into your property?

A. No.

Q. No agreements in that regard?

A. No, sir.

Q. Did you have any agreement with the guard service

at Camp Williams that no one was to enter the winter pasture
area without your written permission?

A. We discussed that. I guess, actually with Camp
Williams, we had no written agreement. But a number of times,
we mentioned to Camp Williams that people were not to go onto
our property without permission, written permission. And we
told the guards at the gate. Of course, the guard gate is a
contractual service, and they change guards like people change
their hat up there. So they don’t know what’s going on.

Q. And do you recall what the responses were, if any,
to your request or your discussions that people not be allowed
to enter onto your property without written permission?

A. They just agreed that that’s the way it should be.

Q. So was it your understanding that during the period

in, let’s say, 1989 that Camp Williams understood that no one
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was to go onto your property without written permission?

A. To my understanding, yes, there was nothing
written. But, yes, I believe they understood that.

Q. And the basis for that understanding was
conversations you had had with Camp Williams and with the
guard service?

A. Mostly Camp Williams personnel. We would talk to
the guard service once in a while.

Q. And could you tell me approximately how many
conversations you recall having or that you are aware of that
were had with Camp Williams and the guard service regarding

access or entry to your pasture?

A. I don’t have any idea how many times, maybe three
or four.
Q. Do you recall what period of time those

conversations occurred?

A. Period of time with respect to years or what years?

Q. If you recall a particular year when you had such a
conversation, that would be helpful.

A. I don’t recall any specific time other than the
fact that if we had found trespassers down on our property,
they would say just about all the time, Camp Williams gave us
permission to come in, which they could have or could have not
done that. And so occasionally I’d go up or call up at Camp

Williams and just reemphasize the fact that we didn’t want
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trespassers on our property. And that would happen
periodically and may happen once a summer or may happen twice
a summer or may not even happen, you know, in one year.
Depends on the situation on what happened.

Q. And were those conversations on every occasion
prompted by an incident of trespassing?

A. Yes.

Q. Can you tell me since 1984, what years you know you
spoke with Camp Williams about what we’ve been discussing or

what years you know you did not?

A. I don’t know what years. It’s just something that
happened.
Q. So that I’m clear, you know that at least during

the period ‘84 through, I take it, the present, you’ve had at

least three or four conversations?

A. Oh, yes.

Q. Possibly more than three or four?

A. Possibly.

Q. Possibly more than ten?

A. I won’t say that.

Q. Do you recall when it was you first had an

understanding with Camp Williams or that you first talked with
Camp Williams about people entering onto the property, your
property?

A. No. Again, it had to have been some trespassing
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incident, why I made contact at all. But I don’t recall what
year.

Q. Do you recall anyone in particular that you spoke
with at Camp Williams about this matter?

A, I have talked to Major Huff, Colonel Huff now, and
I’'m trying to think of the post commander prior to Colonel
Huff. Can’t recall his name. The commander before Colonel
Huff, I talked to him also.

Q. Do you recall the name of anyone at the guard
service with whom you had a conversation regarding access to

the winter pasture?

A. No.

Q. Do you recall the name of the guard service?

A. No. I try to block that out of my mind.

Q. Why do you try to block that out of your mind?

A. Don’t like them, I guess. No, I don’t know. You

know, I just -- they change quite frequently. And so it seems
like the personnel, you know, in the service changes quite
frequently, and so I don’t try to remember their names.

Q. On each occasion that you spoke with someone from
the Camp Williams or someone from the guard service, did they
agree to cooperate with you and agree to your request that
people not be allowed to enter your property without written
permission?

A. Yes.
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MR. JAMES: Why don’t we do that, and then
that’ll help, I guess, when we’re talking about summer
pastures and winter pastures.

MR. MORGAN: Should we go off the record?

MR. JAMES: But let’s go off the record for a
minute, and you can draw a picture for us.

(WHEREUPON, a discussion was held off the record.).

MR. JAMES: We'’re back on the record, and Mr.
Hardman has drawn us a diagram of the location of Camp
Williams, his home, the summer pasture and the winter pasture
and then some other things we’ve been talking about. And
we’ll mark that as Deposition Exhibit Number 1.

Q. (By Mr. James) Mr. Hardman, do you have any
knowledge in referencing the diagram that you have drawn as to
the route that the horses that escaped the pasture on November
20, 1989, traveled?

MR. MORGAN: You’re asking --

MR. JAMES: If he has any knowledge of the
route they traveled, where they went after they escaped the
pasture.

MR. MORGAN: Other than speculating?

Q. (By Mr. James) For example, were you able to tell
from footprints or anything where those horses traveled?

A. I can give you my speculation as to where they came

from.
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Q. You don’t have any actual knowledge as to where
they came from?

MR. MORGAN: As to where they came from?

Q. (By Mr. James) Where they came from and went to?
A, Yeah, they came from this pasture and headed up
here, (indicating). I mean, no, they could have gone down

south and come back possibly.
Q. Would you put an X on this picture as to where the
horses exited from the pasture.
A, (Witness complies.)
Q. That’s the X that you’ve circled?
A, Uh-huh.
Q. And would you also put a Y, and let’s circle the Y,
as to where the horses were located when you found them.
A. (Witness complies.)
Q. And refresh my recollection. You found them the
evening of the accident or the next morning?
A. Evening of, part of them.
Q. And where were the part located that remained near
the pasture?
A. Right here, (indicating).
MR. MORGAN: Do you want a 2?
MR. JAMES: That would be fine. Let’s put a 2
there.

A. (Witness complies.)
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Q. (By Mr. James) And so there were four or five
horses that remained near the pasture, and the remaining
horses went up near your home?

A. Uh-huh.

MR. MORGAN: You’re getting into an
uh-huh/huh-uh habit.
THE WITNESS: Yes.
MR. JAMES: Thank you
(WHEREUPON, a discussion was held off the record.)

Q. (By Mr. James) And with respect to how the horses

arrive from point X to point Y, you have no knowledge --
MR. MORGAN: Well, no knowledge --

Q. (By Mr. James) -- as to the route they took?

A. I have speculation, yes. But, I mean, I can‘t --
nobody can say exactly.

Q. Based on your knowledge of the migratory patterns
of horses, in particular of your horses, would you put a
dotted line for me where you believe the horses traveled.

MR. MORGAN: Well, let me just say that even if
it’s a migratory pattern, you might know that they were at X
and they ended up at Y. But even if you know the migratory
pattern, I don’t know that you can plot out the exact route
that they took.
(WHEREUPON, a discussion was held off the record.)

A, Ookay. This field right here, (indicating), there’s
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a large field right here that has sprinklers on the field.

Q. (By Mr. James) and so the reporter can designate

this for the record, this is a field where you’ve drawn, well --

MR. YOUNG: East of Redwood Road and north of
what you have marked as a ditch.

A. We’ll get to the ditch. Horses would have probably
come along here, (indicating), came up this route, ran into
the sprinkler pipe so they would not jump over or crawl
underneath the sprinkler pipe.

Q. These were tall wheel lines?

A. Wheel lines. So they came between the wheel lines
where they run their main line, okay, which would have put
them in this area, (indicating). They came along here, come
up on the road and came down the road to go to the house.

Now where I say there’s a ditch there, there’s a
large, steep drop-off at the highway. I’m talking real steep.
Horses would not come up that when they could come straight
onto an area without going down in a hole and coming back up

out of it.

MR. YOUNG: May the record reflect that the
witness has drawn a dotted line demonstrating his best guess
as to the path that the horses would have taken; is that
correct?

THE WITNESS: Yes.

MR. YOUNG: Okay.
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THE WITNESS: There’s some real logic here if
you want it.
MR. YOUNG: 1I’d like that, please.
Q. (By Mr. James) Sure. Any time we can get logic
into one of these things --
A. Horses aren’t dumb. They’re smarter than we are,

if you believe that or not.

Q. I believe they’re smarter than cows.
A. Not as smart as a pig. But anyway, had the horses
entered the road -- this is a dirt road that comes over below

my house that joins onto this oil road.

Q. This is a road that’s pretty much immediately or
directly east?

A. Yes, and this would go down to my summer pasture
also.

Q. So this is the road that connects alongside, it
looks like along the north side of your summer pasture, that’s
the road you’re --

A. Yes.

Q. -- referencing?

MR. MORGAN: South side of the ditch.

THE WITNESS: Yes.
Q. (By Mr. James) Along the south side of the ditch?
A. Had the horses come over to this road. Now if I

have my horses in here, (indicating), and I want to take them
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walk over to it. No, I never saw her.
Q. Do you recall whether there was more than one

ambulance on the scene?

A. There may have been two. I’m not 100 percent sure
on that.
Q. What did you do next after you went down to the

accident scene the second time? Did you speak with anybody on
that occasion?

A. I spoke with one of the officers, and I really
don’t remember what we even talked about. But I did speak to
one of the officers.

Q. And do you recall with which department or public
entity the officer was associated?

A. No. It could have been this county sheriff. I
don’t. I don’t remember which one it was.

Q. Do you remember anything you said to that officer?

A. I don’t recall whether it was the first time or the
second time that I saw him, I made a statement, something
about the poachers, cussing. I cussed the poachers. And this
is before 1I’d ever been down there. But I just made a
statement like the damn poachers or hunters have probably left

the gates down or the fences down or something.

Q. You recall having made some sort of statement?
A. I made some statement like that, yeah.
Q. To this officer?
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see a bunch of magpies, you automatically think something’s
dead. I mean, they’re vultures.

Q. Like when you see a bunch of lawyers, you think
there’s been an accident?

A. You hope there’s a bunch of magpies right there,
yes. So the magpies, as I got over there, there had been a
deer killed there. There was entrails, deer entrails, and

they were almost gone. They had eaten a good share of thenmn.

There was some eating—a-good share of the deer. So I came on

back and went up to my house after that.
Q. Did you observe any magpies in this area on the

prior afternoon --

A. No.

Q. -- when you had driven by the pasture?

A. There’s always magpies down there, but they don’t
congregate.

Q. And you say most of the entrails were gone?

A. About half of them, maybe not that many. Quite a

few of the entrails were gone.
Q. Did you observe any blood in the area?
A. Dried, some dried blood. Well, just right there

where the entrails were at.

Q. Did you observe any bullet casings anywhere?
A, No. Do you hunt deer?
Q. Yes.
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posts along the north side of the fence?

A. No.

Q. Do you know if anyone has added any steel posts
along the north side of the fence since November of 19897

A. Back up. Yes, I have not -- I haven’t -- this
fence comes along, and then it drops down to the river, right?

Q. Right.

A. Up here, no. Where it drops down to the river, I

added some posts in there, and there’s some little --

Q. That would be as it goes down over the hill?
A. Yeah, right. I did add posts down there, plus I
put some -- no, that was before. So I did add some between

there and the river. It seems like maybe two, two or three.

Q. And when did you do that?
A. I don’t recall. But it was since ’89, I did that.
Q. Where you added those posts were in the area

further east from where the horses got out; is that correct?

A. Yes, yes.

Q. And do you know whether any posts since 1989,
November, have been removed from that fence? I’m talking,
again, the north side, the north fence of the winter pasture.

A. I don’t think so.

Q. After pulling the fence back up and putting the
horses back in, you returned to your house; correct?

A. Yes.
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Q. Do you recall what you did next?
A. Called the county sheriff.
Q. Do you recall with whom you spoke at the county

sheriff’s office?

A. No, I don’t. And I called Bob Harmon from the Farm
Bureau.

Q. Who did you call first of the two?

A. I don’t remember. But I need to make a correction.

I'm older, and my mind is going, and I realize this. I did
not put the fence up until after I had the sheriff and Bob
Harmon come out and look at it. And I apologize for that. I
told you I did, but I didn’t. I left the fence down.

Q. You left it down?

A. Yes. As I recall, I think I kicked the horses in
the pasture, but I left the fence down.

Q. And was there a reason that you thought the horses
would stay in the pasture given the fence was down?

A. I didn’t really think about that. I wasn’t
concerned about it at that time. My biggest concern was the
fact that the fence was down and that the wires were on the
inside of the fence.

MR. MORGAN: Inside of the fence?
THE WITNESS: Inside of the posts.
Q. (By Mr. James) On the inside of the pasture?

MR. YOUNG: Pasture?
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A.

Q.

MR. MORGAN: Is that a yes?

Yes.

(By Mr. James) Did you observe any tire tracks in

the area of the deer entrails?

A.
didn’t.
Q.
A.
Q.
A.
Q.
A.

Q.
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Well, no, that’s on a road, a dirt road. So, no,

This is a road that runs along here?

Yes.

It’s a canal road. That'’s access.

There’s a canal and a road that runs along --

There’s an access road along the canal, yes.

Along the canal where the entrails were located?

Yes.

How far was it from the intersection of the dirt

road leading away from the pasture toward Camp Williams and

the deer entrails?

A.
Q.
A.

Q.

Here?

Yes.

An eighth of a mile maybe.

And how far was it from the place where the tracks

into the pasture were located and the deer entrails?

A.
Q.
tracks:

A.

Q.

A quarter of a mile maybe.

I

Now I believe you stated that the tracks were fresh

is that accurate?

These tracks?

Yes.
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A. Well, to my knowledge. I’m not a judge of fresh --
I mean, they’re tracks that were not there before, that I
noticed before, okay? So...

Q. So your basis for concluding to the extent they
were fresh was that you hadn’t noticed them before?

A. Yeah. If I said fresh, well, I’m sure that’s what
I’'m alluding to, the fact that I had not noticed them. Of
course, when something happens, you maybe pay a little more
particular attention on some things than you would normally.
I don’t know.

Q. Then tell me how you knew that the entrails were
deer entrails?

A. Maybe with all the deer I’ve killed, they sure
looked the same. They could have been -- well, they weren’t

large enough to be horse. There weren’t no sheep in the area.

Q. Did you --
A. Maybe I assumed that.
Q. Did you observe anything other than entrails, for

example, feet that had been cut off the animal --

A. No, there wasn‘t.

Q. -- or hair? You didn’t observe any hair in the
area?

A. No.

Q. And then you returned to your house, and you
called -- you returned to the area, and you called the
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sheriff’s office. Was that the Utah County Sheriff'’s Office?
A. Yes.
Q. I’'m not sure if I misspoke, but you returned after
viewing the entrails to the house and then called Bob Harmon

and the sheriff’s office?

A. Yes.
MR. MORGAN: I don’‘t believe he said in what
order.
MR. JAMES: He couldn’t recall the order,
correct.
Q. (By Mr. James) Do you have any knowledge as to

whether the tracks that were located near or on the X that
you’ve drawn on the map were not tracks that had been made at
some prior date?

A. I don’t know that for certain.

Q. And what did you say to the person at the sheriff’s
office when you called that office on the morning of the 21st?

A. I don’t know what I said. I said I’ve had maybe
that I’ve had some vandalism or some fence let down. I’d like
to have an officer come out and do some investigation. I
mean, I asked one to come out and do some investigation. I’'m
sure maybe I told him I had some fence let down or something.
I don‘’t know. I don’t remember exactly what I told him.

Q. Now let me backtrack a little. You stated that you

saw that the wires had been undone and dragged to the inside
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arrived at
A,
when.
Q.
he arrived
A.
Q.
A.
to go look
Q.
A.
Q.
A.
Q.
A.

Q.
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And do you recall the time of day it was when he
your home?

It was morning time, a.m. I don’‘t recall exactly

And do you recall what Mr. Harmon said to you when
at your home?

He didn’t say much of anything to me.

Do you recall what you said to him?

He asked me where the pasture was. And he wanted
at it, and away we went.

Did you go in your vehicle?

No.

You went in his vehicle?

Yes, I did go in my vehicle. I’m sorry.

Did he ride with you?

Yes.

And while you were driving to the pasture, do you

recall what was discussed?

A.

Basically what we’ve talked about as far as the

accident, just in general information, nothing specific at

that time.

Q.

Did you tell Mr. Harmon that you had inspected the

pasture earlier that morning?

A.

Q.

Yes.

And do you recall telling him anything other than
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what you’ve told me you observed?

A. We stopped and looked at the entrails. I told him
at that time just what I told you about them. And we went
down to the pasture and looked at the fence, and I told him
again what I told you, what I thought had happened, merely
speculation on my part, I guess. And he asked, I don’t
remember what, a couple of questions, what had been the same
material what we’ve already talked about. And that’s about
it.

Q. What questions in particular did he ask?

A. He asked me where the pasture was. And, of course,
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