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IN THE UTAH COURT OF APPEALS

LARRY M. CHAFFIN and GRETA M.
CHAFFIN,

Plaintiffs,
vs. No. 930539-CA

MARK R. CROMAR and GENEVE D.
CROMAR,

Defendants and

)
)
)
)
)
)
)
)
;
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vS. )
)
DONALD DWYER, )
)
Third-Party Defendant )
and Fourth-Party )
Plaintiff, and Appellee )
)
vS. )
)
GREG L. WINGET, et al., )
)
)

Fourth-Party Defendants.

BRIEF OF APPELLANTS

JURISDICTION
This appeal is from a summary judgment of the Third Judicial
District Court of Salt Lake County insofar as it denies Appellants’
right to recover reasonable attorney’s fees in connection with an
express contract of indemnification. The judgment was entered on
November 20, 1992, It was certified as final on June 23, 1993.

The notice of appeal was filed on June 30, 1993. The jurisdiction



of the Utah Court of Appeals rests upon Utah Code Ann. §78-2a-
3(2)(k)(1992).
ISSUES PRESENTED FOR REVIEW

1. Did the trial court err in ruling that the phrase
"including reasonable attorney’s fees" contained in a hold harmless
agreement did not apply to enforcement of the agreement itself?

2. Did the trial court err in denying an award of attorney’s
fees incurred in defending against the claims covered by the
indemnification agreement between the parties?

These questions present matters of law for the court to be

determined under a correctness standard. Gate City Fed. Sav. &

Loan v. Dalton, 808 P.2d 1117 (Utah App. 1991).

DETERMINATIVE PROVISIONS OF LAW

This case raises a question of contractual rather than
constitutional or statutory construction. The contract documents
are located in the Addendum at tabs A, B, C and D respectively.

STATEMENT OF THE CASE

This is an action by Defendants, Third-party Plaintiffs, and
Appellants, Mark and Geneve Cromar, against Third-party Defendant
and Appellee, Donald Dwyer, to enforce the terms of a hold harmless
agreement executed by Dwyer in connection with the purchase of real
estate from the Cromars. The trial court entered summary judgment
in favor of the Cromars on the agreement, but denied their request
for reasonable attorney’s fees. The Cromars appeal the adverse

ruling on attorney’s fees.



STATEMENT OF FACTS
The following material facts are uncontroverted.
On or about November 6, 1979, the Cromars purchased certain
real property located in Salt Lake County, Utah, from Larry M.
Chaffin and Greta M. Chaffin (the "Chaffins"), the original
plaintiffs in this case. (R. 172; 183). In connection with the
purchase, the Cromars executed and delivered a promissory note
secured by a second deed of trust to the Chaffins in the principal
amount of $74,000.00 (the "Note"). (R 172-73; 183-84; Add. A, B.)
On or about July 14, 1983, Donald Dwyer purchased the property
from the Cromars who conveyed it to him by warranty deed. (R 173;
184; Add. C.) At the closing of this transaction, Dwyer executed
an Agreement Surviving Real Estate Closing (the "Agreement")
whereby he assumed the Note and agreed to hold the Cromars
harmless, including reasonable attorney’'s fees, from any and all
obligations contained in the Note and Second Trust Deed. (R. 173;
184.) The precise contractual language is as follows:
Buyer hereby holds Seller harmless, including
reasonable attorney’s fees, from any and all
obligations contained in that certain first
Trust Deed (including the "due-on-sale"
clause, 1if any), and related Note dated
September 29, 1974, in favor of UTAH MORTGAGE
LOAN CORPORATION, in the original amount of
$475,000.00, copies of which are attached
hereto and incorporated herein, and from any
and all obligations in that certain Second
Trust Deed (including the “"due-on-sale"
clause, 1if any) and related notes dated
November 6, 1979, in favor of DON L. BUEHNER,
UNIVEST CORPORATION, LARRY M. CHAFFIN and
GRETA M. CHAFFIN, husband and wife in the
original amount of $185,000.00, copies of
which are attached hereto and incorporated
herein. (R. 180-81; Add. D.)
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Dwyer owned the property for a time, made payments under the
Note directly to Chaffins, and subsequently sold the property to a
third party. (R. 173; 184.) The Cromars were neither released nor
discharged by the Chaffins from their obligations under the Note;
Dwyer was not released, substituted, nor discharged from his
obligations under the Agreement. (R. 173; 184.)

On or about November 22, 1990, the Chaffins filed a complaint
in this action against the Cromars asserting a right to recover
full payment under the Note. (R. 174; 185). Shortly thereafter,
the Cromars by letter addressed and delivered to Dwyer’s attorney,
J. Thomas Bowen, demanded payment to be made by Dwyer of all
amounts due and owing under the Note and tendered the defense of
the action. (R. 174; 185.) Dwyer refused and failed to pay any
amounts due under the Note and refused and Zailed to accept the
tender of the defense. (R. 174; 185.)

Upon learning of Dwyer’s refusal to pay the amount due or to
defend the action, the Cromars employed legal counsel to respond to
the complaint which had been filed against them. (R. 174; 185.)

On or about December 13, 1991, summary judgment was entered in
favor of the Chaffins and against the Cromars on the Note in the
total amount of $83,108.87. (R. 137-38.) The judgment included
Chaffins’ costs and attorney’s fees in the amount of $2,454.82.
(R. 137-38.) This portion of the judgment has not been challenged.

On or about February 20, 1992, the Cromars again demanded that
Dwyer honor the terms of the Agreement and hold them harmless by

making payment of all amounts due under the summary judgment of the



court, together with the Cromars’ costs and reasonable attorney’s
fees incurred in defending the action. (R. 175; 186.) Dwyer again
refused and failed to pay any amounts due the Cromars under the
terms of the Agreement. (R. 175; 186.)

On or about August 11, 1992, the trial court made a Minute
Entry under Rule 4-501 granting the Cromar’s Motion for Summary
Judgment as prayed and awarding "such attorney’s fees and costs
against Dwyer as are supported by Affidavit and as are awarded by
the Court." (R. 260-62; Add. E.)

Following submission of the Cromar’s affidavit and proposed
judgment, Dwyer filed a notice of objection to that portion of the
proposed judgment which would have granted the Cromars’ attorney’s
fees incurred in seeking enforcement of the Agreement against
Dwyer. (R. 264.) On or about November 20, 1992, the trial court
ruled in favor of the objection as a matter of law, modifying its
minute entry of August 11, 1992 and striking the award of
attorney’s fees to the Cromars in its entirety. (R. 318-20; Add.
H.) The summary judgment in favor of Cromars and against Dwyer was
then signed and entered as modified by the order granting Dwyer’s
objection. (R. 315-17; Add. I.) The Cromars appeal from that

portion of the judgment striking the award of attorney’s fees.



SUMMARY OF THE ARGUMENT
THE CROMARS ARE ENTITLED TO RECOVER ATTORNEY'S FEES REASONABLY

AND NECESSARILY INCURRED IN CONNECTION WITH THE INDEMNIFICATION
AGREEMENT.

A. Enforceable Contract.

The Agreement Surviving Real Estate Closing ("Agreement") is
a valid and binding contract of indemnification. Attorney’s fees
reasonably and necessarily incurred in enforcing such a contract
are recoverable when the contract so provides.

B. Contract Documents.

1. Rules of Construction.

In interpreting the terms of a contract, resort must be
had to the Agreement as a whole, including the circumstances,
nature, and purpose of the contract.

Where an express indemnity contract is involved, the
extent of the duty to indemnify must be determined from the
contract itself. Any doubt as to the meaning of an express
indemnification provision should be resolved in favor of the
indemnitee.

2. Contractual Language.

The contractual language involved 1is located in two
separate documents: (1) The Agreement Surviving Real Estate Closing
executed by Cromars and Dwyer; and (2) The Promissory Note executed

by Chaffins and Cromars and incorporated by reference into the

Agreement. The precise language is as follows:



Buyer hereby holds Seller harmless, including
reasonable attorney’s fees, from any and all

obligations contained in that certain first
Trust Deed (including the "due-on-sale"
clause, if any), and related Note dated
September 20, 1974, in favor of UTAH MORTGAGE
LOAN CORPORATION, in the original amount of
$475,000.00, copies of which are attached
hereto and incorporated herein, and from any
and all obligations in that certain Second
Trust Deed (including the "due-on-sale"
clause, if any) and related Notes dated
November 6, 1979, in favor of DON 1. BUEHNER,
UNIVEST CORPORATION, LARRY M. CHAFFIN, husband
and wife in the original amount of
$185,000.00, copies of which are attached
hereto and incorporated herein.

Agreement Surviving Real Estate Closing. (Add. D.) (Emphasis
added.)

If this note is collected by an attorney after
default in the payment of principal or
interest, either with or without, suit, the
undersigned, jointly and severally, agree to
pay all costs and expenses of collection
including a reasonable attorney’s fee.

Promissory Note dated November 6, 1979. (Add. A.) (Emphasis
added.)
3. Extent of Dwyer’s Obligation.

a. The attorney’s fee phrase contained in the
Agreement applies to obligations contained in both First and Second
Trust Deeds and related Notes because of its placement in the
sentence before recitation of the principal obligations.

b. Dwyer'’s primary obligation to pay attorney’s
fees incurred by Chaffins in collecting the Note was created by the
attorney’s fee language in the Note itself which he assumed.

c. Dwyer'’s secondary obligation to pay attorney’s
fees incurred by Cromars in connection with the Note was created by

7



the separate and distinct insertion of attorney’s fees language
into the Agreement.

1) The attorney’s fees provision was inserted
before the description of the underlying obligations
thereby implying a commitment in addition to those
obligations.

2) The attorney’s fees provision in the
Agreement was unnecessary and redundant unless it
referred to an additional obligation beyond payment of
the Chaffins’ fees, since those were already covered by
express language in the Note which was incorporated by
reference into the Agreement.

3) Courts in other jurisdictions have
construed similarly broad language to permit recovery of
attorney’s fees both for defense of the principal claim
indemnified against and for enforcement of the indemnity
agreement itself.

4) Public policy favors making an indemnitee
whole by allowing recovery of attorney’s fees reasonably
and necessarily incurred in defending against the
principal claim covered by an indemnification agreement
and in enforcing the agreement itself; especially where
the indemnitor, as here, is given timely notice and

tendered the defense of the action, but utterly fails and

refuses to meet his contractual obligations.



ARGUMENT
INTRODUCTION
To indemnify is to save or hold harmless; to secure against
loss or damage; to give security for the reimbursement of a person

in case of an anticipated loss. Hasbrouck v. Carr, 145 P. 133, 136

(N.M. 1914); Black’s Law Dictionary, (5th ed. 1979). It is an

obligation resting on one party to make good a loss or damage

incurred by another. Rossmoor Sanitation, Inc. v. Pylon, Inc., 532

P.2d 97, 100 (Cal. 1975). "The right exists when there is a legal
obligation on the indemnitee to pay or a sum is paid by him for

which the indemnitor should make reimbursement." INA Ins. Co. V.

Valley Forge Ins. Co., 722 P.2d 975, 980 (Ariz. App. 1986).

This case involves the proper construction of an express
contract of indemnity, i.e., the Agreement Surviving Real Estate
Closing between the parties executed on July 14, 1983. (Add. D).
The first issue is whether the contract provides for recovery of
attorney’s fees for enforcement of the Agreement itself, including
collection of the judgment against Dwyer. The second issue is
whether the Cromars are entitled to recover attorney’s fees

incurred in defense of the principal action filed by the Chaffins.



I.
THE CROMARS ARE ENTITLED TO RECOVER ATTORNEY'S FEES REASONABLY
AND NECESSARILY INCURRED IN ENFORCING THEIR RIGHT TO INDEMNITY
PURSUANT TO THE EXPRESS CONTRACT BETWEEN THE PARTIES.
A. Enforceable Contract.
It has 1long been established in Utah that an award of
attorney’s fees is proper only if supported by statute or contract.

B & R Supply Co. v. Bringhurst, 28 Utah 2d 442, 503 P.2d 1216

(1972). When expressly provided by contract, attorney’s fees
reasonably and necessarily incurred in enforcing the right to
indemnity are recoverable. 42 C.J.S. Indemnity § (1991).

In this case, summary judgment based on the Agreement
Surviving Real Estate Closing was entered in favor of the Cromars
and against Dwyer on November 20, 1992. (Add. I). That judgment
was not appealed by Dwyer and is now final. (Add. J, K.).
Consequently, the valid and binding nature of the underlying
indemnification Agreement has been established. The question is
whether Dwyer’s promise to hold the Cromars harmless includes the
obligation to pay the attorney’s fees incurred by the Cromars in
enforcing the Agreement itself.

B. Contract Documents.

1. Rules of Construction.

"When a question arises regarding a written document, the

first source of inquiry must be the document itself, considered in

its entirety." Hal Taylor Assocs. v. Unionamerica, Inc., 657 P.2d

743, 749 (Utah 1982). In interpreting the terms of a contract, the

10



court must look to the Agreement as a whole including the

circumstances, nature, and purpose of the contract. Utah State

Medical Ass’'n. v. Utah State Employees Credit Union, 655 P.2d 643,

646 (Utah 1982).

A contractual provision is not necessarily ambiguous just
because one party gives that provision a different meaning than
another, but rather to demonstrate ambiguity, contrary positions of

the parties must each be tenable. Plateau Mining Co. v. Utah Div.

of State Lands and Forestry, 802 P.2d 720, 725 (Utah 1990). A

contractual provision is ambiguous if it is capable of more than
one reasonable interpretation because of uncertain meanings of

terms, missing terms, or other facial deficiencies. Winegar v.

Froerer Corp., 813 P.2d 104, 108 (Utah 1990). "In determining

whether a provision in a contract is ambiguous, the instrument’s
language must be examined and construed in harmony with the plain
and generally accepted meaning of the words used, and reference
must be made to all of the Agreement’s provisions." Fibreglas

Fabricators, Inc. v. Kylberg, 799 P.2d 371, 374 (Colo. 1990).

Whether ambiguity exists in a contract is a question of law for the
court. Winegar, 813 P.2d at 108.

Where an express indemnity contract is involved, the extent of
the duty to indemnify must be determined from the contract itself.

INA Ins. Co. v. Valley Forge Ins. Co., 772 P.2d at 979. Any doubt

as to the meaning of an express indemnification provision should be

resolved in favor of the indemnitee. 772 P.2d at 979 n2.

11



2. Contractual Language.
In this case, Dwyer'’s promise to indemnify Cromars is found in
the Agreement at paragraph d. The entire paragraph reads as
follows:

Buyer hereby holds Seller harmless, including
reasonable attorney’s fees, from any and all
obligations contained in that certain first
Trust Deed (including the "due-on-sale"
clause, 1if any), and related Note dated
September 20, 1974, in favor of UTAH MORTGAGE
LOAN CORPORATION, in the original amount of
$475,000.00, copies of which are attached
hereto and incorporated herein, and from any
and all obligations in that certain Second
Trust Deed (including the "due-on-sale"
clause, if any) and related Notes dated
November 6, 1979, in favor of DON L. BUEHNER,
UNIVEST CORPORATION, LARRY M. CHAFFIN, husband
and wife in the original amount of
$185,000.00, copies of which are attached
hereto and incorporated herein.

Agreement Surviving Real Estate Closing. (Add. D.) (Emphasis
added.)

As it happened, Chaffins sued Cromars on the promissory note
dated November 6, 1979, and obtained judgment for the entire unpaid
balance including accrued interest, attorney’s fees, and costs.
(R. 137-38.) The relevant language of the Note which defined
Cromars’ obligation to Chaffins and therefore Dwyer'’s primary
obligation to the Cromars reads as follows:

If this note is collected by an attorney after
default in the payment of principal or
interest, either with or without, suit, the
undersigned, jointly and severally, agree to

pay all costs and expenses of collection
including a reasonable attorney’s fee.

Promissory Note dated November 6, 1979. (Add. A.) (Emphasis
added.)

12



3. Extent of Dwyer’s Obligation.

Dwyer argued below that he was not obligated to pay any of
Cromars’ attorney'’s fees since the language in the Agreement "does
not contain any reference to attorney’s fees relating to the Second
Trust Deed or the related notes." (R. 268.) This construction,
however, is seriously flawed, since it distorts the plain meaning
of the words and is unreasonable under the circumstances.

Dwyer’s construction could find possible justification if the
contractual language quoted above had been split into two separate
sentences and if the attorney’s fees phrase occurred only once with
reference to the First Trust Deed. 1In the instant case, however,
such ambiguous sentence structure was not used. Instead, the
attorney’s fees phrase occurred in a single, integrated, extended
sentence. The placement of the phrase "including reasonable
attorney’s fees" at the beginning of this sentence and before the
two parallel phrases "from any and all obligations" referring to
the First and Second Trust Deeds and related Notes, clearly means
that the attorney’s fees phrase was intended to apply to both
parallel phrases, not merely the first. To read the sentence as
Dwyer would do, distorts its parallel structure.

Dwyer’s strained construction is also highly questionable
under the circumstances. Why, for example, would the Cromars
insist on being held harmless from the obligation to pay attorney’s
fees on the First Trust Deed on which they were not even parties,
and then exclude the obligation on the Second Trust Deed and

related Note to which they were? 1In short, the attorney’s fee

13



phrase is not one of limitation, but of necessary inclusion in
order to afford complete protection to the Cromars in the absence
of any novation and release of the Cromars by the Chaffins.

There is, however, another aspect of the contractual language
which is highly significant. The trial judge concluded that the
extent of Dwyer’s obligation to pay attorney’s fees was limited to
those incurred by Chaffins in collecting the Note. (R. 319; Add.
H.) These fees were included in the damage award against the
Cromars and duly paid. (R. 137-38). The judge erred, however, by
failing to note that the obligation to pay the Chaffins’ fees was
expressly stated in the Note itself. (Add. A.) Thus, the
attorney’s fee language in respect to Chaffins did not need to
reappear in the Agreement between Cromars and Dwyer in order to be
binding on Dwyer. Instead, it was expressly incorporated by
reference into the Agreement. (Add. D.)

If the obligation to pay Chaffins’ attorney’s fees was founded
upon language in the Note itself, what purpose did the phrase
"including reasonable attorney’s fees" play in the subsequent
Agreement with Dwyer? Here again, the placement of the phrase
holds the clue to its meaning. The phrase is placed immediately
after the promise to indemnify or hold harmless and before
recitation of the obligations to be indemnified against. If it is
not to be completely redundant, it must include an additional or
secondary obligation to pay attorney’s fees other than those of the
Chaffins which were already covered by the language in the Note.

Cromars respectfully submit that the plain meaning of the phrase in
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the Agreement is to hold them harmless from the obligation to pay
attorney’s fees to their own counsel for any and all legal services
rendered necessary by Dwyer’s refusal to meet his own contractual
obligations to the Cromars. This includes establishment of the
right to indemnity and collection of the judgment.

4. Supporting Authorities.

Two courts have recently allowed an award of attorney’s fees

in litigation to enforce indemnity rights. In Chetopa State

Bancshares, Inc. v. Fox, 628 P.2d 249 (Kan. App. 1981), for

example, the purchaser’s assignee brought an action against certain
sellers to enforce the assignee’s claimed indemnification rights
under a contract for sale of the bank’s stock. The lower court
granted judgment to reimburse the assignee for its attorney’s fees
in connection with two related lawsuits and a tax claim based on
the bank’s conduct, but denied recovery of fees incurred in the
suit to enforce the assignee’s indemnification rights. Id. The
Kansas Court of Appeals held that a contractual provision which
stated that sellers agreed to indemnify and hold purchaser harmless
from any "expense (including reasonable attorney’s fees) suffered
or incurred by [purchaser] at any time after the date hereof,
arising from, or as a result or in respect of, the breach of any
warranty, representation or covenant made by Sellers or any of them
in this Agreement," was a covenant that sellers would pay those
expenses, and, thus, sellers were required to reimburse assignee
for attorney’s fees incurred in its suit to establish indemnity

rights. Id. at 251.
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In Wuertz v. Tobias, 512 So. 2d 1209 (La. App. 5th Cir. 1987)

the lessor of a service station filed a third-party demand against
the lessee and his 1liability insurer for indemnification of a
judgment including attorney’s fees incurred by the 1lessor in
defense of the action as well as in establishing its right to
indemnity. In that case, the lessee had agreed to:

indemnify and hold Lessor, 1its agents and
employees, harmless from and against all
claims, demands, liabilities, suits or actions
(including all reasonable expenses and
attorneys’ fees incurred by or imposed on
Lessor in connection therewith) for any such
loss, damage, injury or other «casualty.
Lessor also agrees to pay all reasonable
expenses and attorneys’ fees incurred by
Lessor in connection with the provisions of
this paragraph.

Wuertz, 512 So. 2d at 1211.
On appeal, the Louisiana Court of Appeals held that:

Amoco 1is likewise entitled to recover all

reasonable expenses and attorneys’ fees
incurred in establishing its right to
indemnity. While it is the general rule of

indemnity that an indemnitee may recover from

its indemnitor only those costs and expenses

incurred in defense of a claim against the

principal demand, when specifically provided

for by contract attorneys’ fees incurred in

establishing the right to indemnity may also

be recovered.
Wuertz, 512 So. 2d at 1212.

Even though the contractual language involved in these two

cases is not precisely the same, it is nevertheless noteworthy that

both courts were willing to permit an award of attorney’s fees for

enforcing indemnity agreements when the language used appeared to

contemplate recovery beyond the principal claim indemnified
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against. Thus in Chetopa, for instance, the agreement was to
indemnify the purchaser for attorney’s fees incurred "at any time
after the date hereof" because of a breach by the sellers. 628
P.2d at 251. And in Wuertz, recovery was allowed for attorney’s
fees incurred by the lessor "in connection with the provisions of
this paragraph." 517 So.2d at 1211.

Similarly broad language appears in this case. By placing the
attorney’s fee phrase before the statement describing the principal
claims to be indemnified against, i.e., "any and all obligations"
contained in the two trust deeds and related notes, the parties
contemplated a separate and distinct legal obligation.
Furthermore, since the principal obligation indemnified against,
namely the Chaffins’ Note, already included an express commitment
to pay the Chaffins’ attorney’s fees, there was no reason to repeat
the same language in the Agreement itself unless it meant something
in addition to what the Note already provided. In short, the
attorney’s fee phrase appears twice. The language in the Note
refers to the Chaffins’ legal fees. The additional language in the
Agreement must then refer to the Cromars’ legal fees. To restrict
the meaning of the language in the Agreement to the Chaffins’ legal
fees, renders it wholly redundant and unnecessary, and defeats the
intention of the parties as expressed in the contract documents

taken as a whole.
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cC. Public Policy
The same result has been reached on grounds of public policy.

In Manson-Osberg Co. v. State, 552 P.2d 654 (Alaska 1976), for

example, the court held as follows:

As to the matter of attorney’s fees, we find
that there was no error in an award of full

attorney’s fees in this matter. While Civil
Rule 82 would normally only allow an award
which would "partially compensate" the

prevailing party, we hold that the "hold
harmless" indemnity clause should include the
cost of recovery on the clause itself, as a
matter of policy. . . . The hold harmless
clause required that the contractor shall save
harmless the government from all suits,
actions, or claims of any character brought on
any account of injuries or damages sustained
by any person. The government is not held
harmless if it must incur costs and attorney’s
fees in bringing suit to recover on the
indemnity clause.

552 P.2d at 660 (footnotes and citations omitted). See also

Heritage v. Pioneer Brokerage & Sales, Inc., 604 P.2d 1059, 1067

(Alaska 1979); Duty Free Shoppers Group Ltd. v. State, 777 P.2d

649, 654 (Alaska 1989).

The policy considerations underlying the above line of cases
apply to the Cromars’ situation as well, since an indemnitee really
is not "held harmless" in the sense of being made whole if required
to bring suit to recover on the indemnity clause itself.

In this case, the Cromars gave notice of the pending
litigation to Dwyer on two separate occasions; (1) shortly after
suit was filed (R. 174-175), and (2) shortly after judgment was
entered against them. (R. 185-186). 1In both cases, Dwyer refused
and failed to pay any amounts due under the Note or the judgment.
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The Cromars were thus left no choice but to employ counsel to
defend the principal action and then procesd against Dwyer to
recover under the indemnification provisions of the Agreement. 1In
addition, Cromars have been compelled to resort to collection
proceedings in Texas in order to recover on their judgment which
was again contested by Dwyer. Thus, rather than being held
harmless, Cromars have been compelled to incur substantial expense
in the establishment of their rights and the collection of amounts
lawfully due and owing in this case. 1In order to be made whole as
contemplated by the indemnification Agreement, they are entitled to
reimbursement for the attorney’s fees necessarily expended to
enforce the Agreement against Dwyer.
II.

THE CROMARS ARE ENTITLED TO RECOVER ATTORNEY'S FEES REASONABLY
AND NECESSARILY INCURRED IN DEFENDING AGAINST THE PRINCIPAL CLAIMS
COVERED BY THE INDEMNIFICATION AGREEMENT.

As a general rule, an indemnitee is entitled to recover as
part of the damages, reasonable and necessary attorney’s fees
incurred in defending the claim indemnified against. 42 C.J.S.
Indemnity §20 (1991); 41 Am. Jur. 2d Indemnity §36 (1968). This
rule is particularly applicable where, as here, the indemnitor was
notified and given an opportunity to contest the claim but fails or
refuses to do so. Id. "If the indemnitor fails to defend, then he
is liable not only for the amount of damages recovered, but for all
reasonable and necessary expenses incurred in such defense." 42

C.J.S. Indemnity §20. The rule applies whether the defense is
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successful or not and even though attorney’s fees are not expressly
mentioned. Id.

In this case, Cromars filed an Affidavit of Attorney’s Fees
and Costs clearly including services rendered in defense of the
Chaffins’ action on the Note as well as services rendered in
prosecuting the third party complaint and motion for summary
judgment against Dwyer. (R. 304-05; Add. F). Dwyer subsequently
filed a Notice of Objection to Proposed Judgment and Memorandum in
which he objected to an award of attorney’s fees incurred by the
Cromars in pursuing their claim against him. (R. 264-72). In
responding to the objection, however, the trial judge struck out
his previous award of attorney’s fees to the Cromars in its
entirety, including any award for services rendered in defense of
the principal action. (R. 315-16; Add. I.) Under either express
or implied contract principles, this action was prejudicial error
and should be reversed.

Under express contract principles, the same analysis set forth
in Point I applies. Specific use of the attocrney’s fees language
in the Agreement in addition to the Note established a secondary
obligation on the part of Dwyer to pay the Cromars’ legal fees.
That obligation would clearly apply to fees incurred in defending
against "any and all obligations" contained in the Second Trust
Deed and related Note which constituted the principal claim
indemnified against. In the absence of any contractual language
limiting or barring such recovery, the Cromars are entitled to an

award of those fees.
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The same result follows from implied indemnity principles.
Even in the absence of express contractual language, a party who
establishes a right to indemnification based wupon his/her
relationship to another is entitled to attorney’s fees reasonably
and necessarily incurred in defense of the claim indemnified

against. Hanover Ltd. v. Cessna Aircraft Co., 758 P.2d at 446 ("an

indemnitee is not held harmless pursuant to an implied indemnity
agreement if it must incur expenses to vindicate its rights");
Piedmont Equip. Co., Inc. v. Eberhard Mfg. Co., 665 P.2d 256, 259
(Nev. 1983).

It would be incongruous indeed if the Cromars were entitled to
recover their defense fees in the absence of any contractual
language at all, but be denied them in the presence of such
language in an express contract. Since such language was
specifically inserted into the Agreement, this court should reverse
the lower court and direct that it be given full force and effect.

CONCLUSION

Mark and Geneve Cromar are entitled to an award of all
attorney’s fees reasonably and necessarily incurred in defending
against the principal demand of the Chaffins pursuant to the
express contract of indemnity with Dwyer. They are also entitled
to an award of attorney’s fees reasonably and necessarily incurred
in enforcing their right to indemnity under the terms of the
Agreement itself. The summary judgment of the lower court should

be reversed insofar as it denies the Cromars’ attorney’s fees and
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the case remanded for a determination and award of such fees as are

just.
DATED this &' _ day of October, 1993.

Respectfully submitted,

DURHAM, EVANS & JONES

By (l)ﬁql;JAaAQQ\lJLQ’

Paul M. Durham, Esq.

G. Richard Hill, Esq.

50 South Main Street, Suite 850
Salt Lake City, Utah 84144
Attorneys for Appellants

Mark and Geneve Cromar
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NOTE SECURED BY DEED OF TRUST

(INSTALLMENT — INTEREST INCLUDED)

$_74,000.00 Salt Lake City , Utah,

November 6 _,19_179

FOR VALUE RECEIVED, the undersigned jointly and severally, promise to pay to the order
of LARRY M. CHAFFIN and GRETA M. CHAFFIN, his wife , at its

office in Salt Lake City Utah,

SEVENTY FOUR THOUSAND and NO/1QQ -k*kkkkkkkkkkkkkkkkk*x DOLLARS ($.74,000,00 ),

together with interest from date at the rate of _nine and 3/4 per cent (9=3/45,) per annum

on the unpaid principal, said principal and interest payable as follows:

SIX HUNDRED THIRTY FIVE and 77/100 ***¥k%* gyt apg (s 635.77 ) on the
18t 4ayof ___December , 19.79__, and the same amount on the same day of
each succeeding month until __December 1 , 19.89__, when the entire unpaid principal

with accrued interest shall become due and payable. Each payment shall be applied first to accrued
interest and the balance to the reduction of principal. Any such installment not paid when due shall
bear interest thereafter at the rate of Ten per cent (109 ) per annum until paid.

,{If default occurs in the payment of said instaliments of principal and interest or any part there-
of,

he holder hereof, at its option and without notice or demand, may declare the entire principal bal-
ance and accrued interest due and payable.

* or within 15 days of the due date thereof,

If this note is collected by an attorney after default in the payment of principal or interest, either

with or without suit, the undersigned, jointly and severally, agree to pay all costs and expenses
of collection including a reasonable attorney’s fee.

The makers, sureties, guarantors and endorsers hereof severally waive presentment for payment,
demgnd and notice of dishonor and nonpayment of this note, and consent to any and all extensions
of time, renewals, waivers or modifications that may be granted by the holder hereof with respect to

the payment or other provisions of this note, and to the release of any security, or any part thereof,
with or without substitution.

This note is secured by a Deed of Trust to Security Title Company, a Utah Corporation, as

. /al /g Eotrmn)

’ 144 ’
ENEVY D, CROMAR

THI8 FORM FURNISHED BY SECURITY TITLE COMPANY

DO NOT DESTROY THIS NOTE 000009
EXHIBIT "A"
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WHEN AKCORDED MAIL TO
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SPACE ABOVE THIS LINE FOR RECORDER'S UPE —
SECOND DEED OF TRUST
WITH ASSIGNMENT OF RENTS
This Deed of Trust, made this 6th day o November 1919 . between
. —-— .MARK R, CROMAR and GENEVE D. CROMAR, his wife _— 13 TRUSTOR.
whose address is 1306 Village JI1 Road ___ Salt Lake City  _ leah 84121
(Street and number) (Ciy) (State;
SECURITY TITLE COMPANY, ;s Utah corporation, as TRUSTEE, and ._PQN L. BUEHNER, UNIVEST CORPORATION,
LARRY M. CHAFFIN and GRETA M. CHAFFIN, his wvife o as BENEFICIARY,
Witnesses: That Trustor CONVEYS AND WARRANTS TO TRUSTEE IN TRUST. WITH POWER OF SALE, the following described
property, situatad in Salt Lake County, State of Utah:

Lota 11 to 21, both iaclusive, mmmuxﬁu Alock 2,
SOUTH BOULEVARD ADDITION, according to the official p at thereof.

EXCEPTING THEREFROM, the following described porticn comveyed to the State
Road Commission of Utah for Highway known as Project No. U-218:

8\ BEGINNING at the Northwest corner of Lot 17, Block 2, SOUTH BOULEVARD
Y ADDITION, and running thence East 129 feetr; thence South 6 feet, more or less,
E& to a point 35 feet South of the City Monument line ou 218~ South Street;
N thence North 89° 58' _1" West 129 feet; thence North 6 fex., more or less,
t\‘; to the point of BEGINKING.
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vances 01 herealter may be made 10 Trustor, o his succetsors or @siigns, when evidented by @ promitsory note er notes reciting the! they ore secured
by this Deed of Trust, and (4) the payment of el sums dod or d by Benelici
thereon as heren prov

y vader of purivent ‘e the

rrms hereol. 1ogether with iateress

To P'rotect The Security of This Deed of Truxt. Trustor Agrees:

1. To heeo raid praperty in good condition and repoir: not 1o remove or d lish ony iding th : 1o
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tions ollecting 1010 prope riy; not 10 <ommit or permit waste thereol) nel 1o commt,
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(ol To commence constructicn prompily and 10 purive same with bl 10 ] “w with plont and 1pect

ficoarions sanstoctory 10 Beneficiory. and

(b) To oliow Beneficlory 10 inspect said property ot oll fimes during construction.

Trusiee. vpon p

tentation to it of an ollidavit rigned by Beneikiary, vetting forth fecty the.ving @
Qroph. it outhonized 1o occep) 03 true ond conclusive ol foets ond emenn therein. ond te ect th.

2. To provide ond maintain insurance. of such typa or types and emounts as Beneficiory mey req , on the improvements now existing or here.
ofter erected o ploced on soid property. Such insurence sholl be earried in compaonies eppreved by Benet y with loss payable tlauses in favor of ond

in form acceprable 1o Banaficiary. in the event of less. Trustar «hall give in:mediate notice te Benel'slery, whe may meke preot of lo:
Y d is heraby horized end di d te make pay

favlt by Trustor under thiy numbered pare
on herevnder.

ond each insuronce
for such loss diractly ' Beneliclery, instead of 10 Trustor end Beneliclary joinily,

and the insurance proceeds. or any part thereof, may be applied by Beneliclery, ot It eption, te the red ot the bled: hereby secured or 'o
the oration or repor of the property damaged. In the event thet the Trustor shall feil to provide ¢ y hoterd . the Beneficiary moy
procure, on the Trustor's beholf, insurance in fuvor of the Sanef! y alene. if h tannet be recured by the Trustor 1a provide the required cover.
oge. this will constitute an oet of defoult under the terms of this Deed of Trum.
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15. The fallure on the part of Beneliclory 1o prompily enforce ray right hereunder shall net eperere ot © woiver of such right end the waiver by
Seneficiary of any default shall net constitvie @ waiver of any other or subsequent defevit.

14. Time s of the estence hereof. Upen default by Trustor in the pay of eny indeb weured horoh  or in the perfemarce of any
ogreement hereunder, all sums secured hersby shall immediately become due and poyoble @l the estien of Beneliciery. in the event of swen defavit,
Beneliciary mey execute o2 tevie Trusiee o sxecute @ written notice of defevit ond of election te couse said property 10 be sold 10 setisty the oblige-
fions hereot, and Trusiee shell file sueh n~tice fog record in each uwwy wherein seid property er some pert er pores! thereol 1 shivated. Beneliciery
olso sholl deposit with Trustes, the nete end il ¢ secvred heroby.

17. Aher the lapes of such lime s mey then be required by low fellewing the o soid netice of defouvit, and netice of defovh end
notice of sale having been given o3 then required by lew, Trustes, witheut de.nand en Trusier, shall 1eil said mroperty on the date and et the time
and ploce designared in said netice of sele, aither as & whele or in separate percels, end in tuch erder @t W may determine (But aubject 10 eny setutory
right of Trustor 1o direct the erder In which such property, If consisiing of severel known lots er percels. thell be 1iid), 1 public auction te the highes!
bidder, the purchase price peyoble in lewivi money of the Uniled Siates ot the time of saie. The persen condutling the sele mey, fer eny covse he
deems supedient, posipone the sole frem time te time untll it shell be complered ond, iIn every weh e, netico of postponement thell be given by
publi= declorotien theree! by such person et the time end plece lost appeinted for the tole) previded, H the sale is petipencd fa lenger 1hen ene day
beyond the day d.rigneted in the netice of sale, netice thereel shall be given in the eme manner @1 e eriginel ne' co of sale. Trustee shall enecute
ond deliver 10 the purchaser Its Deed conveying said property so sold, byt withou! eny covenent of werrenty, espress or implind. The reciiels in the Deed
of any maner e facts shell be conclusive proot of the ruthiviness thereof. Any porsen, incivding Bo-aticiary, may bid et the sale. Trurcee shell aprly
the proceeds of the sale 16 poyment of (1) 1he costs and expenses of exerctising the power of sele end of the sele, including the payment of the Trustee's
ond anorney’s fees; (2) cont of eny of title p. d in with such sale and revenue stemps on Trusiee's Deed: (1) all .umqy expended
vnder the terms hereef, net then repaid, with eccrved interest @t 10% por ennum from date of expenditure; (4) oll ether sums than secured hereby,
and (3) the remainder,  eny, to the person er persons legally e~thled thereto, or the Trusiee, in Its disretion, mey deposit the bolance ef such pro-
coeds with the County Clark of the county in which the sole teok ploce.

18, Trusior egrees te d ol o hireined d bed Trust property te the Purch @t the of, id snle, ¥ diotet
such sale, in the event such porssssien hes net previously been swrrendered by Trustor,

y ehe-

1. Upon rhe occuronce of any defeult hersunder, Beneficiery shall have the optien te declore all sums secured hereby immed ately due end pay-
able ond ferrciose this Deed of Trust In the manner provided by lew fer the foreciesure of n.n'q'ol on renl property and Beneticicry shall be entitled
10 recover in such precsedings oll costs and d therete, '] v's toe in such emeunt @8 shell be fized by the court.

20. Beneticiory mey eppeint & suceesser trvstee of any time by filing for record in the office of the County Recorder of sach county in which said
property or some port thereol is sitveted, o substitvtion of trustse. From the time the swbatitutien ls tiled for recerd, the new trusiee shell succoed to
oll the powers, duties. evtherity end title of the trusiee named herein er of any successer trusiee. Each such sub sheall be ¢ ond ock +
edged, end netice thervel shall be given end proot thersot made, In the menner previded by low,

21. This Deed of Trust shall apply te. inure te the benefit of, and bind ell perties herete, their heirs, leg . d d
successors and assigne. Al ebll of Truster he der are jeint end al. The 1erm "Beneliciary” thell meen the ewner end h.ldu. Iulvdlnq
any pledgee, of the nete secursd hereby. in this Deed & 1:u3t, whenever the contex! 18 req the gonder includes the feminine end, or nevter,
ond the singular number inciudes the pivrol.

22. Trustee occapts this Trur: when this Deed of Trust, duly snescuted ond achnowiedged, Is made s public recerd ot provided by low. Tr-siee Is not
obligated e notity any party lereto of pending sale under any ether Deed of Trust o of eny action or preceediny in which Trustor, Bonelficiary, or Trustee
shall be @ , ==y, “alese “:ought by Trustee.

23. This Deed ~ Trust shall be conttrved according to the laws of the Siate of Uteh.

The undersigned Trusior requests thet @ copy of any noties of delouvh and of any notice of 10le hereunder be moiled 1o him at the oddress heren.
forh,

All righta of Beneficiary hereunder are suhject to the rights of the holder of the

first mortgage on the property. /m..‘;? Tre
%am %a,.

MARK R. CROMAR

AR/ /
PA

STATE OF UTAH -
County ol Salt lake

ontme 6th _ wyor __November — an 19_19_ personsity appeared beiore me __
- MARK R, CROMAR and GENEVE D, CROMAR, hia wife

the sumer_B. of the within Instrument. who duly schnawiedged 1o me that . _EREY . __ executed the ame
My Commissinn expiren: ___10-12-82
3 R' U ~

STATE OF UTAH

(’ '9 - 8nlt Lake City, Utah
County of D nml‘n -
8' nots 4
On the _-_‘. — ~ . AD 10, _ personally appesred befare me _ _ ___ _ _ ————m - —
s

A o e . who heing by me duly aworn dui aay, eech fnr Rimself. that he. ihe sald . _ . ———
— Ron'- - Prevident, snd he. the asld B LI ETTr e T | T . = . Recronry
of o ,“ e o= .. B0 AREL the within and foregving Instrument wos signeet in hehall «f seld corporsiion by
sutharity of 8 resolution of ita Noard of Dirvetors. end sabd . o . — & s = —— ..- - - Ond

vach duly ascknowledged 10 me 1hat seid Forprrsiion eserutel the same and thet tRe asal affixed la the srul «f ssld rnrporstion.

My C eupires:

Notary Publle, Nosldlng at

»11Q

nu0113
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Recorded at Request of. Grantee,

at___ M. FeePaid$

by Dep. Book________ Page Ref.

Mail tax notice to _Addresa.

WARRANTY DEED

MARK R. CROMAR and GENEVE D. CROMAR, husband and wife grant-rs

of Salt Lake City , County of Salt Lake , State of Utah, hereb:
CONVEY and WARRANT to

DONALD DWYER

grantse
of fur the sum of
------- TEN AND NO/100th§-=-c-=eececaccececcecaccceccccaccccaaaamanaa=a- DOLLARS
and other good and valuable considerations
the following described tract of land in Salt Lake Courty
State of Utah:

Lots 11 to 21, both inclusive, Block 2, SOUTH BOULEVARD ADDITION, according *> °~e
official plat thereof, recorded in the office of the Salt Lake County Recorde-

EXCEPTING THEREFROM, the following described portion conveyed to the State Road
Commission of Utah for Highway known as Project No. U-218:

BEGINNING at the Northwest corner of Lot 17, Block 2, SOUTH BOULEVARD ADDITION
and running thence East 129 feet; thence South 6 feet; mbre or less, to a po's’
35 feet South of the City Monument 1ine on 21st South Street; thence North 89°
58'51" West 129 feet; thence North 6feet, more or less, to the point of BEGINNISG

Subject to easements, restrictions, reservations and rights of way of record
Subect to annual general property taxes for 1983 and subsequent years therea’te-

Sudject to & Trust Deed dated September 20, 1974 in favor of UTAH MORTGAGE LOAN
CORPORATION, with an unpaid balance of $441,587.68 as of June 1, 1983, recorded
November 11, 1974, as Entry No. 2664056, in Book 3719 at page 366, Salt Lake County
Recorder. (Affects this and other property).

Subject to a Trust Deed dated November 6, 1979, executed in favor of DON L. Buf=-w(?,
UNIVEST CORP., LARRY M. CHAFFIN and GRETA M. CHAFFIN, husband and wife, with ar

Wmh%é"%%nﬁn&f ”W;g‘gzmps 'qéﬂgune 1, 1983, recorded November 6, 1973‘y o
,A.D. 19
**as Entry No. 3361275, in Book 4980 at page 796, Salt ;? Coynty Recorder.

Ctrma

Signed in the Presence of

Subject to ma

STATE OF UTAH,
County of  SALT LAKE } .

On the 7 day of Jutle JA.D.19 38}
personally appeared before me MARK R. CR and GENEVE D. CROMAR

the signer s of the within instrument, who duly scknowledged to me that t hey executed the

same.
Notary Public

2 Salt Lake City, Utah

BLANK #101—Wanmanty Dego—0 GEM PRINTING CO — saLt iax

EXHIBIT B I rwr“nm&?rm:x < -

My commission expires. Y-12-57 Residing in




ADDENDUM D



AGREEMENT SURVIVING REAL ESTATE CLOSING

WHEREAS:
1. DONALD DWYER, (hereinafter referred to as "Suyer”), is ado.:
to purchase from MARK R. CROMAR and GENEVE D. CROMAR, (hereinafter 231 e::-.2".
referred to as "Seller"), the real property known as 2119 South Rege-~-
28 East 2100 South
Street, /Salt Lake City, County of Salt Lake, State of Utan;

2. Buyer and Seller desire that certain promises survive the cios--:

of said real property and the delivery of the final deed of reconveyance

NOW THEREFORE, in consideration of Buyer paying the purchase price of
said real oproperty and in consideration of Seller conveying said real
property to Buyer, Buyer and Seller hereby agree to the following:
a. Buyer and Seller understand that PARAMOUNT TITLE CORPORATICw
cannot guarantee or verify the figures pertaining to the ¢--s-
Trust Deed and Note in favor of UTAH MORTGAGE LOAN CORPCRA™: '~
and the Second Trust Deed and Notes in favor of DON L. BUE~“I3,
UNIVEST CORPORATION, LARRY M.CHAFFIN and GRETA M. CHAFFIN,m-y « ‘e
If the figures used in the related settlement statements are
{naccurate, Buyer and Seller mutually agree to make appropr-i-e
adjustements.
b. Seller guarantees that the note secured by said first Trust
Deed is current to and including the monthly payment due “a,
1, 1983.
c¢. Seller guarantees that the notes secured by said second Trus:
Deed are current to and including the monthly payments due
June 1, 1983.
d. Buyer hereby holds Seller harmless, including reasonable
attorney's fees, from any and all obligations contained
in that certain first Trust Deed (including the "due-on-sale”
clause, if any), and related Note da“ed September 20, 1974,
in favor of UTAH MORTGAGE LOAN CORPORATION, in the original
amount of $475,000.00, copies of which are attached heretc 1-:
incorporated herein, and from any and all obligations in -3
certain Second Trust Deed (including the "due-on-sale" c'a.se.
if any) and related Notes dated November 6, 1979, in favc- -
DON L. BUEHNER, UNIVEST CORPORATION, LARRY M. CHAFFIN a-~-
GRETA M. CHAFFIN, husband and wife in the original amount -~

(continued. .)
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$185,000.00, copies of which are attached hereto
and incorporated herein.
e. The matters set forth herein shall survive the clss:=5 ¢ --e

VA S O F o

transaction, 2nd=dhe—meconuprones  aamaae 22 ———

DATED this day of June, 1983.

.
Sellers: ez Zé,,u,_, ALy 587

MARK R. CROMAR

4 /177 ar/ /255577 s
LS OuY \wa IL Donalz ‘w.e:

am 2 & ad c 13 et clor ina
i = 2 oo pgXETIte .

Buyer:
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AGREEMENT SURVIVING REAL ESTATE CLOSING

WHEREAS:
1. DONALD DWYER, (hereinafter referred to as "Buyer"), 1is about
to purchase from MARK R. CROMAR and GENEVE D. CROMAR, (hereinafter collectively
referred to as "Seller"), the real property known as 2119 South Regent
28 East 2100 South
Street, /Salt Lake City, County of Salt Lake, State of Utah;

2. Buyer and Seller desire that certain ;romises survive the closing

of said real property and the delivery of the final deed of reconveyance;

NOW THEREFORE, in consideration of Buyer paying the purchase price of
said real property and in consideration of Seller conveying said real
property to Buyer, Buyer and Seller hereby agree to the following:
a. Buyer and Seller understand that PARAMOUNT TITLE CORPORATION
cannot guarantee or verify the figures pertaining to the first
Trust Deed and Note in favor of UTAH MORTGAGE LOAN CORPORATION
and the Second Trust Deed and Notes in favor of DON L. BUEHNER,
UNIVEST CORPORATION, LARRY M.CHAFFIN and GRETA M. CHAFFIN,his wife.
If the figures used in the related settlement statements are
. inaccurate, Buyer and Seller mutually agree to make appropriate
adjustements.
b. Seller guarantees that the note secured by said first Trust
Deed is current to and including the monthly payment due May
1, 1983.
c. Seller guarantees that the notes secured by said second Trust
Deed are current to and including the monthly payments due
June 1, 1983.
d. Buyer hereby holds Seller harmless, including reasonable
attorney's fees, from any and all obligations contained
in that certain first Trust Deed (including the "due-on-sale"
clause, if any), and related Note da*ted September 20, 1974,
in favor of UTAH MORTGAGE LOAN CORPORATION, in the original
amount of $475,000.00, copies of which are attached heretc and
incorporated herein, and from any and all obligations in that
certain Second Trust Deed (including the "due-on-sale" clause,
if any) and related Notes dated November 6, 1979, in favor of
DON L. BUEHNER, UNIVEST CORPORATION, LARRY M. CHAFFIN and
GRETA M. CHAFFIN, husband and wife in the original amount of

(continued..)



$185,000.00, copies of which are attached hereto
and incorporated herein.
e. The matters set forth herein shall survive the closing of the

N o ha e bt * *
transaction, ard-the—reconveyence—oi—the—ponehase—meoney—deed—ol

DATED this day of June, 1983.

Sellers: ”7'?44.1 Z%Q.J %/Z/Pi’_?

MARK R. CROMAR
~ J 195>
/ _,u#tﬁ/ /

““GENEVE D. CROMAR / -

ﬁélj Donald Dwyer
'

$amy 2 £ ok 11 et 3
el TP L e N - B 2 %v ke "’"'"‘g.

Buyer:

DONALD DNYER\J 4
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Fiet # T voestiay

-
L I ORI SN % |

AUG 11 1992

|
BY |, £

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRI

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

LARRY M. CHAFFIN and : MINUTE ENTRY - RULE 4-501
GRETA M. CHAFFIN, RULING
Plaintiffs,

CIVIL NO. 900906903
vSs.

MARK R. CROMAR and GENEVE D.
CROMAR,

Defendants and Third
Party Plaintiffs,

vs.

DONALD DWYER,

Third Party Defendant and
Fourth Party Plaintiff,

vs.

GREG L. WINGET, BRENT E.
WINGET, JEN S. WINGET,
RIVERVIEW PLAZA ASSOCIATES,
LTD., and MERRILL TITLE
COMPANY,

Fourth Party Defendants.

The Court has reviewed third party plaintiffs’ Motion for
Summary Judgment, the Memorandum in Support of Third Party

Plaintiffs’ Motion for Summary Judgment, the Affidavit of Mark

000260



CHAFFIN V. CROMAR PAGE TWO MINUTE ENTRY

R. Cromar, the Affidavit of Geneve D. Cromar, the Memorandum in
Opposition to Defendants’ Motion for Summary Judgment, the
Affidavit of Donald Dwyer, the Reply Memorandum in Support of
Third Party Plaintiffs’ Motion for Summary Judgment, the
Complaint, the Third Party Complaint, the Answer of third party
defendant Donald Dwyer and the documentation pertaining to the
entry of summary judgment against defendants Mark R. and Geneve
D. Cromar.

Based upon said review, the Court grants third party

plaintiffs’ Motion for Summary Judgment. The 1legal liability

of Cromars to Chaffins has been determined. Dwyer agreed to
hold Cromars harmless "from any and all obligations. . . in
favor of. . . Larry M. Chaffin and Greta M. Chaffin. . . ."

The Second Defense in Dwyer’s Answer admitted this. No

specific facts have been set forth in the Affidavit of Donald
Dwyer as to how the schedule of payments on the subject
property was 1inaccurate or creating any legally sufficient
defenses against the Cromars.

Accordingly, third party plaintiffs Mark R. and Geneve D.
Cromar may have summary Jjudgment against third party defendant
Donald Dwyer for $83,108.87, plus 12% per annum interest from

and after December 13, 1991, until paid. Cromars shall be

000261



CHAFFIN V. CROMAR PAGE THREE MINUTE ENTRY

awarded such attorney’s fees and costs against Dwyer as are
supported by Affidavit and as are awarded by the Court.

Counsel for third party plaintiffs shall submit an

appropriate Summary Judgment.

Dated this l‘ "day of August, ;Zij;/
< ) g
1/7 ﬂ/ﬁ"t—.{,}//

Hyr1 e
KENNETH RIGTRUF ) [7

v

DISTRICT COURT JUDGE

000262



CHAFFIN V. CROMAR PAGE FOUR

MAILING CERTIFICATE

MINUTE ENTRY

I hereby certify that I mailed a true and correct copy

of the foregoing Minute Entry - Rule 4-501 Ruling, to the

following, this ' thay of August, 1992:

Daniel W. Anderson

Laura L. Moser

Attorneys for Plaintiffs
215 S. State, 12th Floor
P.0O. Box 510210

Salt Lake City, Utah 84151

Paul M. Durham

G. Richard Hill

Attorneys for Defendants and
Third Party Plaintiffs

36 S. State, Suite 1200

Salt Lake City, Utah 84111

J. Thomas Bowen

Attorney for Third Party Defendant
and Fourth Party Plaintiff

1020 Beneficial Life Tower

Salt Lake City, Utah 84111

Stephen W. Brinton

Attorney for Fourth Party Defendants
151 East 5600 South, Suite 320
Murray, Utah 84107

000263
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Paul M. Durham (0939)
DURHAM & EVANS

Attorneys for Defendants
and Third-Party Plaintiffs
1200 Beneficial Life Tower
36 South State Street

Salt Lake City, Utah 84111
Telephone: (801) 538-2424

FILER -
NsTRICT COUR

sep 4 911 M 3

' l“(‘ TR‘CT

THIE SUURTS
N \
av-(lé%. 7T GLERK

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

LARRY M. CHAFFIN and GRETA M.
CHAFFIN,

Plaintiffs,
vs.

MARK R. CROMAR and GENEVE D.
CROMAR,

Defendants and
Third-Party Plaintiffs,

vs.

DONALD DWYER,

Third-Party Defendant
and Fourth-Party
Plaintiff,

vs.

GREG L. WINGET, BRENT E.
WINGET, JEN S. WINGET,
RIVERVIEW PLAZA ASSOCIATES,
LTD., and MERRILL TITLE
COMPANY,

Fourth-Party Defendants.

AFFIDAVIT OF ATTORNEYS'
FEES AND COSTS

Civil No. 900906903CN

Judge Kenneth Rigtrup

N e S e e a e e N e Nt N P N P T ) P P N ) i ) i it b
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STATE OF UTAH 2
COUNTY OF SALT LAKE ;55

PAUL M. DURHAM, being first duly sworn, deposes and says:

1. I am a member of the Utah State Bar in good
standing.

2. 1 am a shareholder and director of the law firm of
DURHAM & EVANS.

3. 1 have personal knowledge of the facts set forth in
this affidavit and, if called to testify with respect to the
matters set forth herein; I would be competent to do so.

4. The law firm of DURHAM & EVANS has been retained to
represent defendants and third-party plaintiffs, Mark R. Cromar and
Geneve D. Cromar (the "Cromars"); in the above entitled action due
to the default of third party defendant for which summary judgment
has been awarded in favor of the Cromars.

5. The following is a correct accounting of defendants
and third-party plaintiffs' coste and attorneys' fees incurred in

this case as of the date hereof:

(a) Costs:
Filing fee for Complaint $ 50.00
Fee for Texas service of process 45.00

TOTAL COSTS: $ 95.00
(b) Attorneys' fees:
(Factual investigation; prepar-
ation of documents, affidavits,

pleadings, research and corres-

2
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pondence with respect to the
defense of the action for summary
judgment by Chaffins and the
prosecution of the motion for
summary judgment against Dwyer,
including preparation of judgment
and conferences with client and
opposing counsel regarding the
same) .
73.5 Total Hours
TOTAL ATTORNEYS' FEES: $7,259.75
Subsequent to the mailing of the Affidavit of Attbrneys' Fees
and Costs and proposed form of Judgment to opposing counsel,
opposing counsel objected to the grounds stated for Third-Party
Plaintiffs' award of attorneys' fees:. Counsel spent an additional
11.0 hours totalling an additional $1,185.00 in researching and
responding to opposing counsel's objection. This additional amount
is included in the above total attorney's fees fiqurs.

3. Based on my knowledge of costs of comparable legal
services, I affirm that the foregoing costs and fees are reasonable
and were necessarily incurred in this action: Further costs and
attorneys' fees will likely necessarily be incurred to execute on
the judgment.

4. The legal bases for this award of attorney's fees
are the provisions in the Note and Agreement Surviving Real Estate
Closing for reasonable attorneys' fees incurred in collection, see

Exhibits "A" and "C" to the Affidavit of Mark R. Cromar on file

with the Court, and on the basis of the Court's award of attorney's

np0305



fees in granting summary judgment in the Minute Entry, dated August
11, 1992.
5. This Affidavit is true and correct to the best of my

knowledge, information and belief.

DATED this 2n{ day of September, 1992.

AL id

Paul M. Durham

SUBSCRIBED AND SWORN to before me this ZQ"C{ day of

September, 1992.

112;4«4x/,22%4A5&;\

NOTARY PUBLIC .
My Commission Expires: Residing in: 24

(0 -/l -95

NOTARY Pusic
STATE OF
K; UTAH

QL0306



CERTIFICATE OF MAILING
I certify that I caused a true and correct copy of the
foregoing Affidavit of Attorneys' Fees and Costs to be hand-

delivered this 7./ day of September, 1992, to the following:

Daniel W. Anderson

Laura L. Moser

FABIAN & CLENDENIN
Attorneys for Plaintiffs
Twelfth Floor

215 South State Street

P.O. Box 510210

Salt Lake City, Utah 84151

J. Thomas Bowen

Attorney for Third-Party Defendant
and Fourth-Party Plaintiff

1020 Beneficial Life Tower

Salt Lake City, Utah 84111

Stephen W. Brinton

REEVE, BRINTON & PATTERSON

Attorneys for Fourth-Party Defendants
Suite 320, Washington Mansion

151 East 5600 South

Murray, Utah 84107

T2 e

jmg\cromarat.aff

5 0003G%
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FILED DISTRINT CAVRY
Third Judicial District
Paul M. Dursam (0939)

DURHAM & EVANS

Attorneys for Defendants NOV 20 1932

and Third-Party Plaintiffs sat () INTY
1200 Beneficial Life Tower - ﬂfh{ -

36 South State Street By T WA Deputy Cherk

Salt Lake City, Utah 84111
Telephone: (801) 538-2424

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

LARRY M. CHAFFIN and GRETA M.
CHAFFIN,

Plaintiffs,

vSs. ORDER
MARK R. CROMAR and GENEVE D.
CROMAR,

Defendants and Civil No. 900906903CN
Third-Party Plaintiffs,

vs.

DONALD DWYER, Judge Kenneth Rigtrup
Third-Party Defendant
and Fourth-Party
Plaintiff,

vs.

GREG L. WINGET, BRENT E.
WINGET, JEN S. WINGET,
RIVERVIEW PLAZA ASSOCIATES,
LTD., and MERRILL TITLE
COMPANY,

Fourth-Party Defendants.




Having considered memoranda of both counsel regarding the
objection of third party defendant Donald Dwyer to an award of

attorneys' fees to third party plaintiffs Mark R. Cromar and Geneve

D. Cromar,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that third party

ﬁ4w3§2 /%éf
defendant Donald Dwyer's objection is BENEED.

1

DATED this _40 ~day of Se , 1992,

BY THE COQURT:

N
Zn MQZS-\/ %@‘(72\ gy T
Jhdge\ Kenneth Rigtgdlp ¢
District Judge

000328



CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the
foregoing Order to be hand-delivered this ;22u4 day of September,
1992, to the following:

Daniel W. Anderson

Laura L. Moser

FABIAN & CLENDENIN
Attorneys for Plaintiffs
215 South State #1200
Salt Lake City, UT 84111

J. Thomas Bowen

Attorney for Third-Party Defendant
and Fourth-Party Plaintiff

36 South State #1020

Salt Lake City, UT 84111

Stephen W. Brinton

REEVE, BRINTON & PATTERSON

Attorneys for Fourth-Party Defendants
151 East 5600 South #320

Murray, UT 84107
%'/)m/ /4. &/éﬂw

jmg\cromar.ord

e
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e rACINTD LTV Y TTTT a3 |

Third Judicial District
NOV 2 0 1992

U
M V/

eputy Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL TRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

LARRY M. CHAFFIN and GRETA M. MINUTE ENTRY - RULE 4-501
CHAFFIN, RULING

Plaintiffs,

CIVIL NO. 900906903
VvSs.

MARK R. CROMAR and GENEVE D.
CROMAR,

Defendants and Third :
Party Plaintiffs,

vVs.

DONALD DWYER,

Third Party Defendant and
Fourth Party Plaintiff, :

vVs.

GREG L. WINGET, et al.,

Fourth Party Defendants. :

The Court has reviewed third party plaintiff’s Memorandum
in Support of Attorney’s Fees in Proposed Judgment, the third
party defendants’ Reply to Third Party Party Plaintiff’s
Memorandum in Support of Award of Attorney’s Fees and third
party defendant Donald Dwyer’s Notice of Objection to Proposed

Judgment.
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CHAFFIN V. CROMAR PAGE TWO MINUTE ENTRY

A careful reading of the Agreement Surviving Real Estate
Closing entered between the Cromars and Donald Dwyer on or
about July 14, 1983 discloses that Buyer Dwyer:

hereby holds Seller (Cromars) harmless,

including reasonable attorney’s fees, from
any and all obligations contained in that

certain first Trust Deed. . . and related
Note. . . and from any and all obligations
in that certain Second Trust Deed. . . and
related Notes. . . . (Emphasis added.)

It is clear that Donald Dwyer only agreed to hold harmless the
Cromars for all obligations contained in the two trust deeds
and notes, "including reasonable attorney’s fees." Nothing is
contained in the Agreement Surviving Real Estate Closing about
the payment of attorney’s fees for enforcing said agreement.
The Court concludes that third party defendant Donald Dwyer’s
Notice of Objection to Proposed Judgment is well taken.

The Court’s Minute Entry of August 11, 1992 is corrected to
strike the award of attorney’s fees. The submitted Order and
Judgment have been modified by interlineation to reflect the
rulings herein contained. Said Order and Judgment have been
signed and entered, as modified, this 20th day of November,

1992. Copies of gg&d Oorder and Judgment are returned herewith.

K?ﬂNE§ﬂ RIGTRUP /V/ v
DISTRICT COURT JUDGE

noo31°7

-

Dated this zp day of November, 1992.
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MAILING CERTIFICATE

MINUTE ENTRY

I hereby certify that I mailed a true and correct copy

of the foregoing Minute Entry - Rule 4-501 Ruling, to the

following, this 5951 day of November, 1992:

Daniel W. Anderson

Laura L. Moser

Attorneys for Plaintiffs
215 S. State, 12th Floor
P.O. Box 510210

Salt Lake City, Utah 84151

Paul M. Durham

G. Richard Hill

Attorneys for Defendants

36 S. State, Suite 1200
Salt Lake City, Utah 84111

J. Thomas Bowen

Attorney for Third Party Defendant and
Fourth Party Plaintiff

1020 Beneficial Life Tower

Salt Lake City, Utah 84111

Stephen W. Brinton

Attorney for Fourth Party Defendants
151 East 5600 South, Suite 320
Murray, Utah 84107
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/ ¥ FATE IRTAINT oy
{ ;?ﬁ ﬁf“ . Tturd Judicial District

| NOV 2 0 1992

Paul M. Durham (0939) ’ J LK
DURHAM & EVANS SALT § BAC
By \o/ v

Attorneys for Defendants oty Crork
and Third-Party Plaintiffs
1200 Beneficial Life Tower
36 South State Street

Salt Lake City, Utah 84111
Telephone: (801) 538-2424

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

2N\{0 94
\-14-942- 300 e

STATE OF UTAH

LARRY M. CHAFFIN and GRETA M.
CHAFFIN,

Plaintiffs,
vS. JUDGMENT

MARK R. CROMAR and GENEVE D.
CROMAR,

Defendants and
Third-Party Plaintiffs,

Civil No. 900906903CN

vs.

Third-Party Defendant
and Fourth-Party
Plaintiff,

vs.

)

)

)

)

)

)

)

)

)

)

)

)

)

)
DONALD DWYER, ) Judge Kenneth Rigtrup

)

)

)

)

)

)

GREG L. WINGET, BRENT E. )

WINGET, JEN S. WINGET, )

RIVERVIEW PLAZA ASSOCIATES, )

LTD., and MERRILL TITLE )

COMPANY, )

)

)

Fourth-Party Defendants.
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The Court having granted the motion for summary judgment of
third party plaintiffs Mark R. Cromar and Geneve D. Cromar against
third party defendant Donald Dwyer,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that third party
plaintiffs Mark R. Cromar and Geneve D. Cromar ("the Cromars") be
awarded judgment against third party defendant Donald Dwyer as
follows:

1. For damages in the sum of $83,108.87 plus 12% per annum
interest from and after December 13, 1991, until paid;

2. For at%efﬂeyeé=éees_in=§g§éﬂmaggt;nfzﬁ9fﬁﬁ9r+§Tﬁﬁ&—Lu;
costs of $95.00. Eu;Eﬁé%mefer__tha==eeuﬁ%-_£indsr—tha%——it—*ts
reasonably—anticipated there may—be-considerall® wWGETk to—eetlect
the—judgment—to be awerxded—in—this—aetiomn, iffcludingpossible=cost6

and—legatl—fees= This judgment shall also cover such additional
costs aaé=&ega%;§oss incurred in pursuit of the collection of this
judgment. The Cromars are entitled to supplement the foregoing
SUmM9s s it=filed with~the—€ourt—Ffor—additional—aFtoraeys’
Fees—ene costs which may arise in the future.

3. Plaintiff is also entitled to interest on the judgment at
the 1legal rate for judgments until this judgment has been

satisfied. ) Axwihdgﬁz_,—

DATED this 20 day of September, 1992.

BY THE COURT:

District Judge

0V0316



CERTIFICATE QOF SERVICE
I hereby certify that I caused a true and correct copy of the
foregoing Judgment to be hand-delivered this ;lgqj day of
September, 1992, to the following:

Daniel W. Anderson

Laura L. Moser

FABIAN & CLENDENIN
Attorneys for Plaintiffs
215 South State #1200
Salt Lake City, UT 84111

J. Thomas Bowen

Attorney for Third-Party Defendant
and Fourth-Party Plaintiff

36 South State #1020

Salt Lake City, UT 84111

Stephen W. Brinton

REEVE, BRINTON & PATTERSON

Attorneys for Fourth-Party Defendants
151 East 5600 South #320

Murray, UT 84107
//)
/'/du/ Vi AZ/}(,M/MW\_,

jmg\cromar. jmt
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TP SN pemeees -
Froomeegrmae—

nensT
Thnd;hugcm!LNmﬁct

Paul M. Durham, Esqg. (0939)

G. Richard Hill, Esq. (1490)

DURHAM, EVANS & JONES Ju 23 1993

1200 Beneficial Life Tower i

36 South State Street B, '”“:ZU’//
Salt Lake City, Utah 84111 s -
Telephone: (801) 538-2424

Attorneys for Third-Party Plaintiffs

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKRE COUNTY

STATE OF UTAH

LARRY M. CHAFFIN and GRETA M.

CHAFFIN,
Plaintiffs, FINDINGS OF FACT
AND
vs. CONCLUSIONS OF LAW

MARK R. CROMAR and GENEVE D.
CROMAR,

Defendants and
Third-Party Plaintiffs,
and Appellants

vs.

DONALD DWYER, No. 900906903 CV
Third-Party Defendant
and Fourth-Party
Plaintiff, and Appellee

vs. Judge Kenneth Rigtrup

GREG L. WINGET, BRENT E.

WINGET, JEN S. WINGET,

RIVERVIEW PLAZA ASSOCIATES

LTD., and MERRILL TITLE
COMPANY,

Fourth-Party Defendants.

Third-party plaintiffs' motion for certification of final
judgment under Rule 54(b) of the Utah Rules of Civil Procedure has

been submitted for decision. The court has reviewed and considered

N3
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the summary judgment entered against Donald Dwyer on November 20,
1992, together with the summary judgments entered against the other
defendants in this case. The court has also reviewed and
considered the pleadings as well as the remaining claims against
the fourth-party defendants. Based upon this review, the court
finds that good cause exists to enter the following findings of
fact and conclusions of law:
FINDINGS OF FACT

1. This action was commenced following a foreclosure and
sale of certain real property which had been purchased by the
defendants Mark and Geneve Cromar in 1979; sold to the third-party
defendant Donald Dwyer in 1983; and subsequently sold to the
fourth-party defendant Riverview Plaza Associates, Ltd., in 1988.
It involves three individual complaints to enforce the legal
obligations arising from three separate transactions.

2. In the principal complaint, the plaintiffs Larry and
Greta Chaffin sued the Cromars to recover the balance due under a
promissory note given in exchange for the property on November 6,
1979. Summary judgment was entered against the Cromars on the note
on December iﬁhﬁféQI. The judgment was paid and a satisfaction of
judgment filed on January 7, 1993.

3. Cromars filed a third-party complaint against Donald
Dwyer to enforce the terms of a hold harmless provision contained

in an Agreement Surviving Real Estate Closing executed on July 14,

1983. On November 20, 1992, summary judgment was entered in favor

of the Cromars and against Dwyer determining his liability under

037]



the terms of the hold harmless provision, but refusing to award the
Cromars' attorney's fees incurred in enforcing it. The Cromars
seek to appeal the attorney's fee portion of this judgment.

4. Over five months have passed since entry of the judgment
against Dwyer, and no motions for new trial, to alter or amend the
judgment, or to stay execution thereof have been filed.

5. Dwyer filed a fourth-party complaint against his
immediate buyer, Riverview Plaza Associates, Ltd., several general
partners thereof, and Merrill Title Company which handled the
closing. On October 13, 1992, the court entered partial summary
judgment against Riverview and its general partners based on
contractual obligations assumed by these fourth-party defendants in
1988. On March 10, 1993, the court incorporated this partial
summary judgment on Dwyer's first claim for relief with a summary
judgment against Riverview and its general partners on Dwyer's
second claim for relief.

6. Fourth-party defendant Merrill Title Company answered
Dwyer's fourth-party complaint on February 26, 1991. No further
action has been taken against Merrill Title since that time.

7. A close examination of the record indicates that at the
present time, the court has entered summary judgments against all
of the defendants with the exception of Merrill Title Co. All of
the claims have been resolved with the exception of Dwyer's third
and fourth claims for relief.

8. Dwyer's third claim for relief against all of the fourth-

party defendants except Merrill Title demands the return of



$4,866.29 in excess escrow payments allegedly retained by them at
the closing of their purchase of the property from Dwyer in 1988.

9. Dwyer's fourth claim for relief demands judgment against
Merrill Title only for alleged negligence, misrepresentation, and
malpractice relating to the closing of Dwyer's sale in 1988.

10. The only factual overlap between the remaining claims and
the Cromars' judgment is that the same property was involved in
each of the sales transactions. Otherwise, there is no factual or
legal relationship between the Cromars' judgment which is sought to
be certified herein and Dwyer's remaining fourth-party claims,
since the parties, the transactions, the underlying legal
obligations, and the factual and legal issues are all different.

11. Since the judgment sought to be certified for purposes of
appeal is based upon a transaction which is wholly separate and
unrelated to the transaction on which Dwyer's remaining claims are
based, there is no just reason why certification of the Cromar's
judgment should be delayed.

CONCLUSIONS OF LAW

1. This action involves three separate complaints alleging
multiple claims of multiple parties.

2. The summary judgment entered November 20, 1992, on the
Cromar's third-party complaint against Donald Dwyer wholly disposed
of the claims of these parties.

3. There is no material degree of factual overlap between

the issues presented in the judgment sought to be certified herein

n37:



and Dwyer's remaining two claims against the fourth-party
defendants.

4. There is no just reason for delay in the certification of
the summary judgment entered November 20, 1992.

5. The summary judgment in favor of the Cromars and against
Donald Dwyer entered November 20, 1992, is final and appropriate
for certification under Rule 54(b) of the Utah Rules of Civil

Procedure.

he
DATED this Z3 ‘ﬁday of Qaun,e, , 1993,

BY THE~COOURT:

78
DAistrict Judge /7 e
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CERTIFICATE OF MAILING

I certify that I caused a true and correct copy of the
foregoing proposed Findings of Fact and Conclusions of Law to be

mailed, first-class postage prepaid, to the following this AN

day of June, 1993:

Daniel W. Anderson

Laura L. Moser

FABIAN & CLENDENIN
Attorneys for Plaintiffs
Twelfth Floor

215 South State Street

P.0O. Box 510210

Salt Lake City, Utah 84151

J. Thomas Bowen

Attorney for Third-Party Defendant
and Fourth-Party Plaintiff

1020 Beneficial Life Tower

Salt Lake City, Utah 84111

Stephen W. Brinton
REEVE, BRINTON & PATTERSON

Attorneys for Fourth-Party Defendants

Suite 320, Washington Mansion
151 East 5600 South
Murray, Utah 84107

Bruce J. Nelsen

ALLEN, HARDY & RASMUSSEN

Attorney for Fourth-Party Defendant
Merrill Title Company

215 South State, Suite 900

Salt Lake City, Utah 84111

G Ul LN

grh\cromarl.fof
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Tinte wucion! District

Paul M. Durham, Esqg. (0939)

G. Richard Hill, Esq. (1490)

DURHAM, EVANS & JONES

1200 Beneficial Life Tower

36 South State Street

Salt Lake City, Utah 84111
Telephone: (801) 538-2424

Attorneys for Third-Party Plaintiffs

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

LARRY M. CHAFFIN and GRETA M.
CHAFFIN,

Plaintiffs, ORDER CERTIFYING
FINAL JUDGMENT
Vs.

MARK R. CROMAR and GENEVE D.
CROMAR,

Defendants and
Third-Party Plaintiffs,
and Appellants
vs.
DONALD DWYER, No. 900906903 CV
Third-Party Defendant
and Fourth-Party
Plaintiff, and Appellee Judge Kenneth Rigtrup

Vs'

GREG L. WINGET, BRENT E.
WINGET, JEN S. WINGET,
RIVERVIEW PLAZA ASSOCIATES
LTD., and MERRILL TITLE
COMPANY,

Fourth-Party Defendants.

Based upon the motion of third-party plaintiffs for the

certification of final judgment together with findings of fact and
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conclusions of law heretofore entered by the court in support of
the motion,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, that the summary
judgment in favor of Mark and Geneve Cromar and against Donald
Dwyer entered on November 20, 1992, be entered as a final judgment
of this court for all purposes, and it is hereby certified as such
pursuant to Rule 54(b) of the Utah Rules of Civil Procedure on the
grounds that it wholly disposes of the claims of the parties and

that there is no just geason for delay.

DATED this 23~ day of S\ fepe — , 1993,

BY Tﬁl‘Eo RT:

sl

D¥strjct Judge
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CERTIFICATE OF MAILING

I certify that I caused a true and correct copy of the
foregoing proposed Order Certifying Final Judgment to be mailed,
first-class postage prepaid, to the following this _7™ day of

June, 1993:

Daniel W. Anderson

Laura L. Moser

FABIAN & CLENDENIN
Attorneys for Plaintiffs
Twelfth Floor

215 South State Street

P.0. Box 510210

Salt Lake City, Utah 84151

J. Thomas Bowen

Attorney for Third-Party Defendant
and Fourth-Party Plaintiff

1020 Beneficial Life Tower

Salt Lake City, Utah 84111

Stephen W. Brinton

REEVE, BRINTON & PATTERSON

Attorneys for Fourth-Party Defendants
Suite 320, Washington Mansion

151 East 5600 South

Murray, Utah 84107

Bruce J. Nelsen

ALLEN, HARDY & RASMUSSEN

Attorney for Fourth-Party Defendant
Merrill Title Company

215 South State, Suite 900

Salt Lake City, Utah 84111

G. Qb IN (10

grh\cromarl.ord
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