Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

2004

Von Lester Taylor v. The State of Utah : Reply Brief

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu ca2
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Thomas Brunker; assistant attorney general; attorney for respondent.

Richard P. Mauro; attorney for appellant.

Recommended Citation

Reply Brief, Taylor v. Utah, No. 220040262 (Utah Court of Appeals, 2004).
https://digitalcommons.law.byu.edu/byu_ca2/5480

This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F5480&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F5480&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F5480&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F5480&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2/5480?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F5480&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

IN THE UTAH SUPREME COURT

VON LESTER TAYLOR,

Petitioner/Appellant,
v. : Case N0.20040262-SC
STATE OF UTAH,
Appellee/Respondent.
REPLY BRIEF OF APPELLANT

This is the reply brief of Appellant in a capital post-conviction case presided over
by the Honorable Frank G. Noel, Judge of the Third District Court, Summit County, State
of Utah.

Thomas Brunker Richard P. Mauro (5402)
Assistant Attorney General 43 East 400 South
160 East 300 South Salt Lake City, Utah 84111
P.O. Box 140857 (801) 363-9500
Salt Lake City, Utah 84114-0857
Attorney for the state Attorney for Mr. Taylor

FILED

UTAH APPELLATE e BT

DEC 13 205



IN THE UTAH SUPREME COURT

VON LESTER TAYLOR,

Petitioner/Appellant,
V. : Case No0.20040262-SC
STATE OF UTAH,

Appellee/Respondent.

REPLY BRIEF OF APPELLANT

This is the reply brief of Appellant in a capital post-conviction case presided over
by the Honorable Frank G. Noel, Judge of the Third District Court, Summit County, State
of Utah.

Thomas Brunker Richard P. Mauro (5402)
Assistant Attorney General 43 East 400 South

160 East 300 South Salt Lake City, Utah 84111
P.O. Box 140857 (801) 363-9500

Salt Lake City, Utah 84114-0857

Attorney for the state Attorney for Mr. Taylor



TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES ...ttt 1
SUMMARY OF ARGUMENT ......ccciiiiiiiiriieteenesereeteste e 2
POST CONVICTION PROCEEDINGS ......cccccooiiiiiiinencineieeseeeeeeeeneeeneeeene 3

ARGUMENT

I. THE CILWICK AND HILL AFFIDAVITS ARE ADMISSIBLE IN
EVIDENCE ...ttt sttt s et et s e st sat e st e e s e s se e e me e see e ene 5

II. THE PRETRIAL MENTAL HEALTH EXAMINATIONS FOR
INSANITY WERE INSUFFICIENT TO UNCOVER EVIDENCE OF BRAIN



TABLE OF AUTHORITIES

Bean v. Calderon, 163 F.3d 1073, 1078 (9" Cir. 1998) .....coveeureerneererrcrrireeneanes 10
Carter v. Galetka, 44 P.3d 626, 629 (Utah 2001) ..cc.oovieeiiiiiiniiiiiiiiiiiinnee 12,13
Caro v. Woodford, 280 F.3d 1247, 1251 (9™ Cir. 2002) ..c.ccovueereneuerrcenreeeerecenenes 21
Coleman v. Mitchell, 268 F.3d 417, 452 (6™ Cir. 2001) ...coceovevereeerrrrreeeeceeennen 16
Codianna v. Morris, 660 P.2d 1101, 1114-16 (Utah 1983) ....ccceeviiiiviiniiiirienenns 13
Daniels v. Woodford,  F.3d 2005 WL 2861623 (9™ Cir. 2005) ............... 10
Eddings v. Oklahoma, 455 U.S. 104, 110 (1982) ..ccceeviiiiiiiiciceeeciccceeee 8,18
Garner v. Holden, 888, P.2d 608, 613 (Utah 1994) .......ccccoeeiririnieceeeee 12
Hurst v. Cook, 777 P.2d 1029, 1035 (Utah 1989)) ..cc.ceuevuininiiinininencenenrenene 13
Jacobs v. Horn, 395 F.3d 92, 103 (3™ Cir. 2005) ...cveveverererererereeeeereeeeserereresernene. 10
Lockett v. Ohio, 438 U.S. 586, 604 (1978) ....ccceeeniiriiienerceeeeeeeeeeeeenene 8,18
Rompilla v. Beard, 125 S.Ct. 2456 (2005) ..ccooeveeiienieieenieriereenne 6,9, 13, 15,20
Skipper v. South Carolina, 476 U.S. 1,5 (1986) ..cc.oeereeiieeeeeeeeeeeeeeeeeeeeeee 18
Smith v. Mullin, 379 F.3d 919, 942-44 (10" Cir. 2004) ...coovoveeeereererererereereeeaene, 16
Soffar v. Dretke, 368 F.3d 441 (5" Cir. 2004) .....ocovveeererreeeeeeeeeeeeeevenceennns 16, 19
State v. Herrera, 895 P.2d 359, 370 (Utah 1995) ....cccociveeviririneeeiceeieeienenes 15
State v. Lafferty, 749 P.2d 1239 (Utah 1988) ...ccceeeevverereeeeeeeeeeiceeveeve 17
State v. Taylor, 947 P. 2d 681, 687 (Utah 1997) ...cocoveeveieeeieeeeeeeeeveteveeas 10



State v. Wood, 648 P.2d 71, 88 (Utah 1982) ....cccoevieiiiirieeeeeeeeeeeeee e 8

Strickland v. Washington, 466 U.S. 688, 690-91 (1984) ....ccccecevvevevvrccrenenne. 16, 20
Summerlin v. Schriro, 427 F.3d 623, 642 (9™ Cir. 2005) ...c.eeveverererererereerreneenenn. 10
Tenard v. Dretke, 124 S.Ct. 2562 (2004) ...oooeeeeeeeeeeeeeee et 18
Wiggins v. Smith, 539 U.S. 510 (2003) ......ccccocuc... 7,8,9, 11, 13, 14, 15, 19, 20, 21
Williams v. Taylor, 529 U.S. 362 (2000) .....cocevvervevcerieenerereeneen 7,10, 13, 14, 21

-



IN THE UTAH SUPREME COURT

VON LESTER TAYLOR,

Petitioner/Appellant,
V. : Case No0.20040262-SC
STATE OF UTAH,

Appellee/Respondent.

REPLY BRIEF OF APPELLANT

This 1s the reply brief of Appellant in a capital post-conviction case presided over
by the Honorable Frank G. Noel, Judge of the Third District Court, Summit County, State
of Utah.

Thomas Brunker Richard P. Mauro (5402)
Assistant Attorney General 43 East 400 South

160 East 300 South Salt Lake City, Utah 84111
P.O. Box 140857 (801) 363-9500

Salt Lake City, Utah 84114-0857

Attorney for the state Attorney for Mr. Taylor



SUMMARY OF ARGUMENT
In his opening brief, Mr. Taylor raised thirteen arguments addressing the twenty-
five claims raised in his first amended petition. The issues raised and briefed include the
following:

1. The plea and conviction were not made voluntarily, and that Mr. Taylor was not
aware that dismissed counts would be used at the penalty phase. Claims I & II

2. Mr. Taylor suffers from neuropsychiatric injury the was neither discovered nor
presented at the penalty phase hearing. Additionally, prior counsel failed to
present and discover additional important mitigation and exculpatory evidence.
Claims IIL, IV, XVII.

3. There was legal and constitutional error in certain instructions that were given
and in the court’s failure to give certain proposed instructions. Claims IV, V, VI,
VII, VIII, IX, X, XI, XII, & XIII

4. The voir dire was unconstitutionally limited and did not result in a fair and
impartial jury. Claims XIV & XV.

5. Several of jurors did not meet the constitutional standards of impartiality.
Claim XVI.

6. Trial and appellate counsel were ineffective. Claims XVIII & XIX.
7. Utah’s death penalty statute is unconstitutional. Claim XX.

8. The trial court failed to take appropriate steps to ensure that Mr. Taylor was
competent to proceed at both the penalty phase and during the rule 23B hearing.
Claim XXI.

9. The trial court erred in admitting the hearsay statement of a suspected co-
defendant at the penalty phase. Claim XXII.

10. The prosecution committed misconduct by introducing prejudicial evidence at
the penalty phase, by objecting to proper voir dire questions, and by making
prejudicial arguments during the penalty phase. Claim XXIII.



11. Trial counsel had a conflict of interest making the penalty phase
fundamentally unfair. Claim XXIV.

12. Utah’s death penalty statute is unconstitutional. Claim XXV.

This reply brief explains the procedural history of post-conviction proceedings, the
nature of the case investigation, and concerns expressed to the trial court about the
funding mechanism in post-conviction cases. It then addresses the admissibility of
affidavits stricken by the trial court along with an argument in support of admissibility.
Finally, this brief addresses the ineffective assistance of counsel claim in the context of
failing to investigate, discover and present important mitigation evidence. The issues
outlined and argued in the opening brief and post-conviction pleadings address the
remaining issues raised in this post-conviction proceeding.

POST-CONVICTION PROCEEDINGS

In its description of the history of post-conviction proceedings, the state suggests
several years pass by before petitions and amended petitions are filed with the trial court.
Absent from that discussion is a description of the litigation surrounding the lack of
adequate funding in post-conviction cases. The post-conviction record in this case
consists of 1983 pages of pleadings, plus several in-court hearings. At the first in-court
hearing held on April 9, 1998, post-conviction counsel raised the issue of inadequate

funding to complete investigation. Trial R. 2607, Motion Hearing (4/9/98), 2733.! There

1 At that time the administrative cap on expenses was $10,000 to complete all
investigation in post-conviction proceedings. Utah R. Admin. P. 25-14-5.
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was an extensive discussion with the judge about the inadequacy of funding to properly
complete a post-conviction investigation.” Counsel argued that the sum allocated for
investigation was inadequate to complete a proper mitigation investigation including
investigation mto mental health claims. In the intervening period, counsel filed several ex
parte pleadings seeking approval of expenses for a mitigation specialist and an
investigator. Throughout 1999 and 2000, the pleadings and litigation in this case evolve
around the adequacy of the post-conviction funding scheme, the appropriate procedure for
seeking funds,’ and what remedy applied once funds were expended.

As part of the post-conviction proceeding, Judge Noel approved expenses for a
mitigation investigator in an amount up to $25,000, $10,000 for an investigator, and
$4,800 for a neuropsychiatric examination. Indeed, the docket entries throughout 1999
and 2000 show that the litigation involved funding issues. In November of 2000, Mr.

Taylor moved to hold the Utah Division of Finance in contempt for failing to pay

2 In 1998, the duties of post-conviction counsel were defined by ABA Guidelines
1989:

Counsel should consider conducting a full investigation of the case, relating to
both the guilt/innocence and sentencing phases. Post-conviction counsel should
obtain and review a complete record of all court proceedings relevant to the case . .

3 Mr. Taylor filed ex parte pleadings seeking funding. The state objected to that
procedure. Both parties briefed the issue, and the court held several hearings regarding
that matter.



“reasonable litigation expenses.” Mr. Taylor also petitioned the Division of Finance to
disburse reasonable litigation expenses. The court ultimately denied all motions relating
to funding.

In 2003, counsel filed an affidavit in connection with a request to conduct
discovery in lieu of responding to the state’s motion for summary judgment. Post-
Conviction R. 1052-61. (A copy of that affidavit is attached as Addendum “A”). That
affidavit detailed the work performed on Mr. Taylor’s behalf, the amount of time spent
working on the case, and additional expenses expended on Mr. Taylor’s behalf for which
reimbursement was not provided. The affidavit also explains that the trial exhibits
including guns and ballistic evidence are missing from the Summit County Courthouse,
how the transcripts and files in the co-defendant’s case disappeared, and details the
reasons for which discovery was necessary. The state objected to the motion to conduct
discovery; the court agreed with the state and denied the request to conduct discovery.

ARGUMENT

I. THE CILWICK AND HILL AFFIDAVITS ARE ADMISSIBLE IN
EVIDENCE

In its brief, the state argues that an affidavit prepared by an investigator with
expertise in death penalty mitigation preparation is inadmissible because “it contained
primarily inadmissble hearsay.” Post-conviction death penalty litigation is not traditional
civil litigation in the sense that the underlying conviction stems from a criminal

conviction. Moreover, the process by which death penalty cases reach the court is



governed by hybrid proceedings delineated by the rules of civil procedure, the Utah Post-
Conviction Remedies Act, and Utah Rule of Civil Procedure 65C.* The duties of post-
conviction counsel are similarly governed by a series of rules promulgated by the
American Bar Association and Utah court rules. See American Bar Association
Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases
1989 & 2003 (hereinafter “ABA Guidelines 1989" and “ABA Guidelines 2003"); Utah R.
Crim P. 8.

In this case, Mr. Cilwick was retained to investigate issues relative to the
mitigation investigation. See ABA Guideline 2003, 10.15.1.°> Mr. Cilwick has special
expertise in the investigation of capital cases and performed his role in conformance with
both case law requirements and ABA standards. See Rompilla v. Beard, 125 S.Ct. 2456

(2005) (post-conviction investigation which uncovered previously unknown mitigation

* The Utah Post-Conviction Remedies Act, Utah Code Ann. §§ 78-35a-100 to-
202, “establishes a substantive remedy for any person who challenges a conviction or
sentence for a criminal offense and who has exhausted all other legal remedies . . . .”

5 “As described in the Commentary to Guideline 1.1, providing high quality legal
representation in collateral review proceedings in capital cases requires enormous
amounts of time energy and knowledge. The field is increasingly complex and ever
changing.

[Clollateral counsel cannot rely on the previously compiled record but must
conduct a thorough, independent investigation in accordance with Guideline10.7
(Subsection E(4)). As demonstrated by the high percentage of reversals and disturbingly
large number of innocent persons sentenced to death, the trial record is unlikely to
provide either a complete or accurate picture of the facts and issues in the case.”

ABA Guidelines 2003, 10.15.1 Commentary, p.p. 127-28.
6



results in setting aside death sentence); Wiggins v. Smith, 539 U.S. 510
(2003)(investigator with expertise in mitigation investigations discovered important
mitigation evidence and relayed that information at the post-conviction evidentiary
hearing); Williams v. Taylor, 529 U.S. 362 (2000) (post-conviction investigation revealed
evidence of accused’s nightmarish childhood, borderline mental retardation, and good
conduct in prison and resulted in reversal of death sentence); ABA Guidelines 2003 10.7
& 10.15.1 (“Because the sentencer in a capital case must consider in mitigation, anything
in the life of the defendant which might militate against the appropriateness of the death
penalty for the defendant, penalty phase preparation requires extensive and generally
unparalleled investigation into personal and family history.”).

The trial court found and the state argues that information uncovered by Mr.
Cilwick would likely be admissible in a capital sentencing hearing, but the same evidence
would be inadmissible in a post-conviction proceeding. See State’s Brief 29. They argue
that Rule 56(e) prohibits introduction of hearsay in post-conviction proceedings. Rule
56(e), however, does not prohibit introduction of hearsay; rather, it limits affidavits to
“personal knowledge . . . [which] set forth such facts as would be admissible in evidence,
and shall show affirmatively that the affiant is competent to testify to the matters stated
therein.” (emphasis added).

Mr. Taylor contends that Mr. Cilwick’s affidavit meets the criteria for

admissibility pursuant to Rule 56(e). The information in the affidavit was compiled



pursuant to his duties as a capital mitigation investigator.® See ABA Guidelines 2003,
10.7. He learned the information and compiled it as part of the mitigation case. Contrary
to the state’s position, that information is admissible as persuasive mitigation evidence.
See Eddings v. Oklahoma, 455 U.S. 104, 110 (1982) quoting Lockett v. Ohio, 438 U.S.
586, 604 (1978) (“[W]e conclude that the Eighth and Fourteenth Amendments require
that the sentencer not be precluded from considering, as a mitigating factor, any aspect of
a defendant's character or record and any of the circumstances of the offense that the
defendant proffers as a basis for a sentence less than death.”) (emphasis in original); State
v. Wood, 648 P.2d 71, 88 (Utah 1982)(mental health and character evidence are
admissible as mitigation in a penalty phase).

As noted in the opening brief, this same procedure was followed in Wiggins v.
Smith, 539 U.S. 510 (2003) when an investigator like Mr. Cilwick testified in federal

court about what family members told him relating to the defendant’s background.’

6 “The assistance of an investigator who has received specialized training is
indispensable to discovering and developing the facts that must be unearthed at trial or in
post-conviction proceedings.” ABA Guidelines 2003, 4.1, Commentary, p.32.

" The witness in Wiggins was a licensed social worker who “testified concerning
an elaborate social history report he had prepared containing evidence of the severe
physical and sexual abuse petitioner suffered at the hands of his mother and while in the
care of a series of foster parents. Relying on state social services, medical, and school
records, as well as interviews with petitioner and numerous family members, [the social
worker] chronicled petitioner’s bleak life history.” Wiggins, at 516. In its brief, the state
indicates that Wiggins was a Maryland state post-conviction case. It was not a state post-
conviction case, rather, it was a federal post-conviction case initiated in the United States
District Court for the District of Maryland.



There is no state rule in a capital case that limits mitigation evidence in post-conviction
proceedings in the manner the state argues. The information compiled by Mr. Cilwick is
admissible in evidence. Mr. Taylor asks this court to overturn the trial court’s finding
striking Mr. Cilwick’s affidavit.

He likewise asks this court to overturn the trial court ruling striking paragraph 11
of John Hill’s affidavit. As outlined in his opening brief, Mr. Taylor contends that
paragraph 11 states appropriate conclusions based on Mr. Hill’s competence and expertise
as an expert in a capital murder penalty phase.

II. THE PRETRIAL MENTAL HEALTH EXAMINATIONS FOR

INSANITY WERE INSUFFICIENT TO UNCOVER EVIDENCE OF BRAIN

INJURY.

In its brief, the state summarized the portions of the two reports prepared by Drs.
Rindflesh and Moench. Those reports were prepared as part of an evaluation to
determine whether Mr. Taylor met the standard of diminished mental capacity or insanity
during the trial phase and were not compiled as part of the mitigation investigation. The
state erroneously suggests that these general mental health evaluations prepared for the
guilt phase are sufficient to bar any claims of ineffective assistance counsel relating to

failure to present mitigation in the penalty phase.® An examination for diminished

® The Supreme Court has repeatedly held that failure to conduct a thorough
investigation and present mitigating evidence constitutes ineffective assistance of
counsel. Rompillav. Beard, 125 s.cT. 2456; Wiggins v. Smith, 123 S.Ct. 2527, 2532
(2003) (the failure to expand the mitigation investigation beyond information in an earlier

9



capacity, however, is materially different than an investigation for brain injury.’ See
Jacobs v. Horn, 395 F.3d 92, 103 (3" Cir. 2005) (general psychological assessments for
diminished capacity are often insufficient to detect brain damage); Daniels v. Woodford,
_F3d 2005 WL 2861623 (9™ Cir. 2005)(reliance solely on preliminary
psychological assessment constitutes ineffective assistance when a subsequent
investigation employing more extensive psychological tests for penalty phase revealed
brain damage); Summerlin v. Schriro, 427 F.3d 623, 642 (9™ Cir. 2005) (“considerations
of [competency and diminished capacity] are far different from those involved in a
penalty phase mitigation defense.”); Bean v. Calderon, 163 F.3d 1073, 1078 (9" Cir.
1998)(it was unreasonable for trial counsel to base mitigation decisions solely on mental
health evaluation performed to assess competency at guilt phase)

In contrast to the preliminary exams performed in 1991, Dr. Gummow performed

the full neuropsychiatric test battery designed to discover and measure the existence of

presentence report and division of social services records is ineffective assistance of
counsel when post-conviction counsel showed there was additional mitigation beyond the
initial reports); Williams v. Taylor, 529 U.S. 362, 399 (2000) (The failure to discover and
present evidence of disadvantaged background, low 1Q, abuse at hands of father
constitutes ineffective assistance); see also State v. Taylor, 947 P. 2d 681, 687 (Utah
1997) (“the failure to perform an adequate mitigation workup represents ineffective
assistance of counsel.”).

? Dr. Gummow explained in her affidavit that the examinations performed by Drs.
Rindflesh and Moench as part of the diminished capacity inquiry “are not generally
accepted as instruments to diagnose brain damage.” R. 1384.

10



brain damage.'® In this case, both trial and appellate counsel had sufficient notice to
expand their investigation beyond the rudimentary reports prepared by Drs. Rindflesh and
Moench. See e.g., Wiggins, at 2532 (the failure to expand the mitigation beyond
information in an earlier presentence report and division of social services records is
ineffective assistance of counsel when post-conviction counsel discovered important
mitigation evidence beyond that contained in the reports). Dr. Moench specifically states
in his report that the conduct observed here is consistent with someone that has brain
damage, but the doctor neither had a sufficient history of head injuries to make additional
recommendations nor performed the neuropsychiatric battery himself to test for brain
damage. Moreover, the observations of Dr. Moench combined with the mental health and
substance abuse history should have put a minimally competent lawyer on notice that

more investigation was necessary. See e.g., Wiggins, at 2537, 2542.

' The full neuropsychiatric battery consists of the following tests: California
Computerized Assessment Package, California Verbal Learning Test-1I, Complex Figure
Test (Myers and Myers), Fifteen Items Test, Hare Psychopathy Checklist Revised,
Halstead-Reitan Battery entire, Million Clinical Multiaxial Inventory-III, Ruff Figural
Fluency, Stroop Neuropsychological Screening Test, Structured Interview of Reported
Symptoms, Thurston Word Fluency, Validity Indicator Profile, Test of Malingered
Memory, Wechsler Adult Intelligence Scale-I1I, Wechsler Memory Scale-III, Wisconsin
Card Sorting Test, Wide Range Achievement Test-3 (Arithmetic), and the Woodcock
Reading Mastery-Revised. Post-Conviction Record, 1385. In contrast, neither Dr.
Moench nor Dr. Rindflesh conducted any formal psychological testing. It appears that
Dr. Moench limited his testing to informal memory questions asking about current events,
names of school teachers, and basic math questions. Post-Conviction Record, 992. Dr.
Rindflesh limited his psychological assessment to something he described as an “informal
mental status examination.” Post-Conviction R. 104. There is no explanation or
description of what is measured by an “informal mental status examination.”

11



The state next contends that the discovery of the additional mitigation evidence
from family members and evidence of moderate to severe brain damage would not have
changed the outcome, that the issue regarding mitigation was already decided in earlier
proceedings, that the new evidence does not meet the standard for unusual circumstances,
and that trial and appellate counsel’s “mitigation decisions met constitutional standards.”
State Brief, 41.

The procedural bars outlined in the Post-Conviction Remedies Act and
corresponding case law are intended to prohibit petitioners from re-raising issues
previously decided on direct appeal. See Carter v. Galetka, 44 P.3d 626, 629 (Utah 2001).
This Court explained how the unusual circumstances test is applied in post-conviction
proceedings:

A petition for habeas corpus is a collateral attack of a conviction and/or sentence

and is not a substitute for direct appellate review. As a result, issues raised and

disposed of on direct appeal of a conviction or sentence cannot be raised again in a

petition for habeas corpus. Such issues are dismissed as an abuse of the writ,

without ruling on the merits. Additionally, issues that could and should have been

raised on direct appeal, but were not, may not be raised for the first time in a

habeas corpus proceeding absent unusual circumstances.
Carter, at 629 (emphasis added).

Contrary to the state’s position, this Court will still review claims whenever
unusual circumstances exist even if the claim was or could have been raised before.

Garner v. Holden, 888, P.2d 608, 613 (Utah 1994)(“unusual circumstances” may

overcome procedural bar); Carter v. Galetka, 44 P.3d at 633 (“To determine unusual

12



circumstances, a petitioner must show that there was ‘an obvious injustice or a substantial
and prejudicial denial of a constitutional right.”” quoting Hurst v. Cook, 777 P.2d 1029,
1035 (Utah 1989)). This Court will still review seemingly defaulted claims “to ensure that
substantial justice is done.” Carter, 44 P.3d at 634.

Where, as here, “a habeas petitioner alleges that his counsel was ineffective for
failing to raise an issue on appeal, [this Court] examine[s] the merits of the omitted
issue.” Carter, 44 P.3d at 639."' There is no procedural default because the courts seek
to ensure fundamental fairness and substantial justice is done. Codianna v. Morris, 660
P.2d 1101, 1114-16 (Utah 1983)(Stewart, J., concurring in result)(cited favorably in
Carter).

The “unusual circumstance” in this case is the ineffective performance of both trial
and appellate counsel. The state court decision here “was contrary to, or involved an
unreasonable application of clearly established federal law as determined by the Supreme
Court of the United States. . . ,” and thus meets the standard for unusual circumstances.
Rompilla v. Beard, 125 S. Ct. at 2462; Wiggins, at 520; Williams, 529 U.S. at 413.

As outlined more extensively in the opening brief, the second amended petition,

and memorandum in opposition to summary judgment, both prior attorneys were

"' The state suggests that petitioner failed to raise and preserve the claim of
ineffective assistance of trial counsel and contend that the only issue before this court is
whether appellate counsel was ineffective. Throughout the litigation, petitioner has

always alleged that both trial and appellate counsel were ineffective. Post-Conviction R.
582-86, 1319, 1366.

13



ineffective for failing to conduct an appropriate mitigation investigation and for failing to
present the persuasive mitigation evidence to the jury.'? It was unreasonable for trial
counsel to end the investigation when he did as the history of prior mental health
problems and reference to behavior consistent with brain damage should have “led a
reasonably competent attorney to investigate further.” Wiggins, at 2541-42.® The
discovery and presentation of the evidence would have changed the outcome of the

proceedings below. See e.g. Williams, 529 U.S. at 399 (“[T]he entire post-conviction

2 The state characterizes Mr. Taylor’s argument as one of “investigating to
exhaustion” all possible mitigation evidence. Mr. Taylor has never argued that as a
standard and that is not the standard recognized by either this Court or the United States
Supreme Court. Rather he simply argues that the standards for investigation are set by the
ABA standards and Supreme Court case law. See Wiggins, at 2541-42 (Counsels’
“decision to end their investigation when they did was neither consistent the professional
standards that prevailed in 1989, nor reasonable in light of the evidence uncovered in the
social services records — evidence that would have led a reasonably competent attorney to
investigate further.”) ABA Guidelines 1989 11.4.1; ABA Guidelines 2003 10.7. The
state neither cites to nor acknowledges the existence of the ABA Guidelines which the
Supreme Court has long referred to as “guides to determining what is reasonable.”
Wiggins, at 2537.

1 The state also suggests that petitioner argued that a so-called “boy next door”
mitigation theme is “constitutionally unacceptable as a matter of law.” Petitioner made
no such argument. Petitioner merely compared the case of Williams v. Taylor to the
present case pointing out the similarities in both counsels’ deficient performances. In
Williams, as in this case, both trial counsel did little investigation in preparation for the
penalty phase. Like here, Williams’ attorney called witnesses including family members
to talk about Williams’ good character and argued that he was a “nice boy.” Both trial
attorneys told the jury that it was difficult to find a reason to spare his client’s life, and in
both cases, the post-conviction investigation revealed significant and important mitigation
evidence that would have a made a difference in the sentence. In Williams, the Supreme
Court reversed petitioner’s death sentence finding trial counsel ineffective for failing to
investigate and present mitigation evidence similar to evidence in this case.

14



record viewed as a whole and cumulative of mitigation evidence presented originally,
raised a reasonable probability that the result of the sentencing hearing would have been
different if competent counsel had presented and explained the significance of all the
available evidence.”).

The state further contends that if Mr. Taylor tried to present “mental health issues”
it would “open the door to damaging evidence from the Moench and Rindflesh reports.”
Contrary to the representation in the state’s brief, petitioner argued that the information in
the Moench and Rindflesh reports was inadmissible because it failed to meet the
standards of reliability for admission in a capital sentencing phase. See Memorandum in
Support of Motion in Opposition to Summary Judgment, p.p. 30-33."* Moreover, counsel
was never in a position to make a reasoned choice about the risk of admission of the
damaging evidence because he failed to pursue an appropriate mitigation investigation.
See Rompilla, 125 S.Ct. at 2460 (attorney has a duty to conduct mitigation investigation

which includes possible challenges to aggravation evidence); Wiggins, at 2538-39 quoting

' There is a question about whether anything in the reports could be used at a
penalty phase since there are procedural safeguards in place that limit the use of section
77-14-4 examinations. See State v. Herrera, 895 P.2d 359, 370 (Utah 1995)(admission of
statements made in relation to an examination to determine diminished capacity “should
be limited to rebutting an insanity defense and may not be used to show that the defendant
engaged in the conduct charged. . . .”) Herrera also points out that a defendant is entitled
to have the court review defendant statements in camera before the information is
presented to the jury. In this case, there was no effort to limit admission of the
information as trial counsel stated he never moved to exclude possibly prejudicial
evidence but simply waited to hear the evidence before objecting at trial.
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Strickland v. Washington, 466 U.S. 688, 690-91 (1984) (““‘strategic choices made after
less than complete investigation are reasonable precisely to the extent that reasonable
professional judgments support the limitations on investigation.”); Soffar v. Dretke, 368
F.3d 441 (5™ Cir. 2004)(“an actual failure to investigate cannot be excused by a
hypothetical decision not to use its unknown results”). In short, he was never in a
position to weigh the risk of admission of some bad evidence in exchange for the
compelling nature of the mitigation evidence that did exist. See Smith v. Mullin, 379 F.3d
919, 942-44 (10™ Cir. 2004) (rejecting district court’s finding that mental health evidence
could be harmful to defendant).

The state next suggests that the evidence of brain damage here is somehow less
compelling or important than the brain damage evidence discovered in the federal cases
cited in Mr. Taylor’s opening brief."” Contrary to the state’s argument, Dr. Gummow
explains how the brain injury evidence “constitutes powerful and persuasive mitigation
evidence.” Post-Conviction R. 1388; Coleman v. Mitchell, 268 F.3d 417, 452 (6" Cir.

2001)(“We find, given Petitioner’s personal background, psychological history, and

15" As noted in Smith v.Mullin, 379 F.3d 919, 942 (10" Cir. 2004), the state’s
characterization of brain damage as unimportant mitigation evidence “reveal[s] a
fundamental misunderstanding of the purpose for which such mitigation evidence would
have been presented.” Moreover, the state presented no evidence challenging the finding
of moderate brain damage. Dr. Gummow explained the importance of brain injury as
mitigation in this case: “Although economic limitations make it currently impossible to
complete the mental health investigation, the information presently known still constitutes
powerful and persuasive mitigation evidence.” Post-Conviction R. 1388.
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potential organic brain dysfunction, that it is reasonably probable that the presentation of
even a substantial subset of the mitigating evidence detailed above, would be such that at
least one juror could have found he did not deserve the death penalty.”)

They also try to cast the trial court’s finding in a manner different than stated in
Findings and Conclusions. The trial court specifically found that

after incurring substantial expense in expert witness fees and undergoing fourteen
hours of psychological examination, petitioner still cannot demonstrate to the
Court that his moderate brain damage is somehow related to the criminal conduct
involved in this case. It may be true, as Dr. Gummow opines, that brain damage is
relevant in explaining violent or out-of-control behavior, and “that a brain-injured
person often cannot fully appreciate the wrongfulness of his conduct or conform
his conduct to requirements of law.” However, Dr. Gummow has not opined that
petitioner was unable to do so at the time of the homicides, or that he acted under
the influence of extreme emotional disturbance. The Court also notes that, had
trial counsel raised mental health issues, the door likely would have been opened
to Dr. Moench’s and Dr. Rindflesh’s reports, which contain substantial
information that is prejudicial to petitioner.'°

Post-Conviction R. 1952 (emphasis added).

The court’s finding requires a defendant to first “demonstrate . . . that . . . brain
damage is somehow related to the criminal conduct . . . ,” before it becomes admissible at
a penalty phase. The trial court here thus created a “nexus” test for admission of

mitigation evidence which is simply inconsistent with and contrary to clearly established

' Neither the trial court nor the state articulate how the so-called “prejudicial”
information contained in the reports would become admissible at a penalty phase in light
of this Court’s ruling in State v. Lafferty, 749 P.2d 1239 (Utah 1988) and other cases
limiting admissibility of prejudicial evidence at a penalty phase.
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federal law. Tenard v. Dretke, 124 S.Ct. 2562 (2004)."” The Tenard Court specifically
rejected such a nexus test. Tenard, 124 S.Ct. at 2570 quoting Eddings v. Oklahoma, 455
U.S. 104, 114 (1982) (“Virtually no limits are placed on relevant mitigating evidence a
capital defendant may introduce concerning his own circumstances.”); see Skipper v.
South Carolina, 476 U.S. 1, 5 (1986)(A sentencing body may not be precluded from
considering, as a mitigating factor, “any aspect of a defendant’s character or record and
any of the circumstances of the offense that the defendant proffers as a basis for a
sentence less than death.”); Lockett v. Ohio, 438 U.S. 586, 604 (1978) (even though the
petitioner's evidence of good conduct in jail did "not relate specifically to petitioner's
culpability for the crime he committed, there is no question but that such [evidence] ...
would be 'mitigating' in the sense that [it] might serve 'as a basis for a sentence less than
death.").

The state next contends that any evidence of Mr. Taylor’s lesser role in the
homicides was overcome by forensic evidence and eyewitness testimony. Consistent with

the arguments above, neither trial counsel nor appellate counsel were in a position to

17 Before the summary judgment order became final, the United States Supreme
Court issued Tenard v. Dretke, 124 S.Ct. 2562, 2570 (2004) which rejected the Fifth
Circuit’s nexus test as a prerequisite to admission of mitigation evidence. On August 2,
2004, petitioner submitted a pleading styled objections to findings and conclusions, Post-
Conviction R. 1898, informing the court of the Supreme Court’s decision in Tenard.
Post-Conviction R. 1903-04. The trial court reviewed the objections “in some detail” and
apparently ignored the Tenard holding finding the Tenard objections “to be inappropriate.
...” Post-Conviction R. 1970.
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evaluate the viability of a lesser role mitigation claim, because neither attorney
investigated or discovered evidence consistent with a lesser role. Soffar v. Dretke, 368
F.3d 441 amended 391 F.3d 703 (5" Cir. 2004)(counsel was ineffective for failing to
retain a ballistics expert, who could have established that the crime scene was consistent
with the surviving victim’s statement and inconsistent with defendant’s confession).

As outlined in greater detail in his opening brief, the post-conviction investigation
reveals that the co-defendant, Edward Deli played a leadership role in the homicides. The
state insists that if Mr. Taylor presented the co-defendant as the leader through family
members and statements of eyewitnesses, then admissions about the shooting made in the
psychological statements would be admissible.'® Neither trial counsel nor appellate
counsel, however, were ever prepared to address this issue simply because neither
investigated the viability of this mitigation evidence.

The failure to conduct a thorough mitigation investigation, given the mitigation
evidence known in 1990 and 1991, is neither reasonable nor strategic. Wiggins, at 2537,
2542 (“any reasonably competent attorney would have realized that pursuing these leads

was necessary to making an informed choice among possible defenses . . ..”). When

'* An attorney nonetheless has the duty to conduct a thorough investigation of the
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