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IN THE UTAH COURT OF APPEALS

JOANNA MITCHELL, individually
and JOANNA MITCHELL, personal
representative of the estate

of Jerry Mitchell, deceased, Court of Appeals No. 930296
Plaintiff/Appellant, District Court No 910902469
vs. Priority No. 15

Estate of JERRY L. RICE and
JOHN DOES I through V,

Defendants/Appellees.

BRIEF OF APPELLEE

STATEMENT OF JURISDICTION

The appellee adopts the appellant’s Statement of
Jurisdiction.

STATEMENT OF THE ISSUES

The issues on appeal are whether as a matter of law,
Jerry Rice was an employee of Jerry Mitchell, or whether both
Mr. Rice and Mr. Mitchell were co-employees of Logistics Express,
and therefore whether the exclusive remedy provision of the Utah
Workers Compensation Act bars any claim by Mr. Mitchell’s estate

against Mr. Rice’s estate.



The appellee does not contest the appellant’s statement
of the applicable standards of review, but notes for the record
that this case involves the trial court’s granting of a motion
for summary judgment in a case that was scheduled for a bench
trial.

DETERMINATIVE STATUTES AND CONSTITUTIONAL PROVISIONS

Interstate Commerce Act, 49 U.S.C. section 11107 (1982)
The full text of the above statute is fully set out as
Addendum "1" to Appellee’s brief.

STATEMENT OF THE CASE

Nature of the Case

The appellee adopts the appellant’s Statement of the

Nature of the Case.
Course of Proceedings

The appellee does not contest the appellant’s Statement
of the Course of Proceedings, yet it adds that Judge Glasmann’s
Order stated that summary judgment was granted on the basis of
the memoranda filed. The appellee’s memoranda contained an
alternative ground for summary judgment, that Mr. Mitchell and
Mr. Rice were co-employees for Logistics Express d/b/a Logex, and
that therefore the exclusive remedy provision of the Utah Workers
Compensation Act, Utah Code Annotated Section 35-1-60 barred the

plaintiff’s Complaint. At oral argument Judge Glasmann did focus
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on the issue discussed in the appellant’s brief and orally stated
it was the basis for his opinion.
Disposition at Trial Court
The appellee adopts the appellant’s Statement of the
disposition at trial court.

STATEMENT OF FACTS

On September 19, 1989, Jerry L. Rice and Jerry H.
Mitchell both died as a result of a one-vehicle rollover
accident. (R. 135) Mr. Mitchell’s widow, Joanna Mitchell, filed
suit against the estate of Jerry L. Rice, alleging that Mr. Rice
was negligently operating the vehicle, (a tractor-trailer), at
the time of the accident. (R. 1)

The tractor Jerry Rice was operating was owned by
Jerry H. Mitchell. (R. 182) Mr. Mitchell entered into an
independent contractor equipment lease agreement with Logistics
Express, Inc., dba Logex, on July 9, 1987. (R. 240) (See
Addendum "2") The agreement states in the fourth paragraph of
the first section of the agreement entitled "Witnesseth," that
owner (Jerry H. Mitchell) leases said equipment (tractor) with
driver to Logex. The fifth paragraph of that section states that
owner (Jerry H. Mitchell) will furnish Logex with a tractor and

driver to operate the same. (R. 239)



The second sentence of paragraph 4 of the "terms and
conditions" section of the agreement states as follows:

Owner (Jerry H. Mitchell) warrants and agrees
that it (Mitchell) shall have full and direct
control and supervision over the operation of
the motor vehicle(s) provided hereunder, as
well as the performance of all necessary
transportation services provided by it in a
manner consistent with the dispatch of each
shipment, whether Owner and/or Owner’s
(Mitchell’s) employee(s) actually operates
the equipment and performs the service
provided for herein. (R. 239)

Paragraph 4 of this section further states as follows:

Owner (Jerry H. Mitchell) may determine the
routes of travel, points of stop for rest and
service to its equipment, and shall, in every
respect, direct and control its (Mitchell’s)
employees, including their hire, discharge,
training, wages, hours, and working
conditions. (R. 239)

Paragraph 5 of the same section of the lease agreement
states in part as follows:

Owner (Jerry H. Mitchell) agrees and warrants
that Owner as well as any employee driver and
helper, as the case may be, employed by
Owner, are experienced, properly licensed and
qualified to perform the transportation and
operate the equipment relative thereto
provided hereunder. Owner (Mitchell) further
agrees and warrants that Owner and any and
all employees employed by Owner to operate
the vehicle(s) provided hereunder, are
familiar with and shall operate the same in
accordance with the safety regulations of the
Interstate Commerce Commission and/or the
U.S. Department of Transportation, as well as
any such rule or regulation of any State or
local government. Owner (Jerry H. Mitchell)

4



shall obtain and be solely responsible for
Workers Compensation insurance for Owner and
Oowner’s employee(s), if any. In addition,
Oowner shall pay all withholding and
employment taxes due to Federal, State or
local governments on account of Owner and/or
Owner’s employee(s) necessary for the
performance of owner’s obligations under the
terms of this Agreement.

* % %

Owner (Jerry H. Mitchell) agrees and warrants
to:

a. Maintain in force at all times proper
Workers Compensation insurance covering
Owner, as well as any and all drivers,
driver’s helpers and laborers used by
Owner in the performance of this
Agreement, and shall provide to Logex,
upon execution hereof, a certificate of
such insurance;

b. File all Federal, State and local
income, withholding and employment and
Federal Highway Use Tax form and
returns, which it may be required by law
to file, on account of itself and all
drivers, driver’s helpers and laborers
used by it in the performance of this
Agreement at the time and place which
may be specified in the applicable
Federal, State and local laws, and to
pay when due all taxes and
contribution(s) reported in such forms
and returns; and

c. Furnish Logex with such evidence of
compliance with the foregoing as Logex
shall reasonably require.

In order to assist Owner in obtaining the
Workers Compensation insurance coverage
provided for herein with respect to any
employee(s) employed by Owner for the
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performance of Owner'’s obligations under the
terms of this Agreement, Logex has arranged
for insurance in which Owner may voluntarily,
at Owner’s sole cost and expense, elect to
participate by signing and returning the
written form provided by Logex. (R. 239)

Paragraph 6 of the same section of the same document
states as follows:

owner (Jerry H. Mitchell) agrees to furnish
and operate equipment which is properly
licensed and equipped in a manner consistent
with the requirements of each shipment
transported hereunder and is maintained in
good running condition. Owner agrees to
maintain its equipment in proper working
order, to furnish all necessary oil, fuel,
tires, tubes, services and repairs for the
operation of said equipment and to pay any
and all other expenses incident to such
operation provided by Owner.

Paragraph 10 of the lease agreement states as follows:

Owner (Jerry H. Mitchell) acknowledges and
expressly agrees that it is Owner’s
responsibility to pay as part of Owner’s own
operating expense any and all income,
business, applicable fuel costs, equipment
use and basic license (plate) fees, driver’s
license costs, and other taxes, fees, costs
or fines that may be assessed against the
equipment, operation, or the conduct of its
business. (R. 239)

Mr. Mitchell was required to have a Logex-approved
driver accompany him on all "over 500 mile" Logex trips.
(R. 194) Mr. Mitchell had employed a number of people as co-
drivers. (R. 194) During 1989, the year of the accident, he
only used Jerry Rice to fill this role. (R. 195) Mr. Mitchell

6



paid Mr. Rice 13¢ per mile and either $7.00 or $8.00 per hour for
delays. (R. 202)

When traveling in the Mitchell vehicle the only expense
Mr. Rice paid was for his own food. (R. 218) Mr. Rice’s
workmen’s compensation insurance was paid for through a deduction
in Mitchell’s reimbursement from Logex. (R. 204)

A document prepared by Logex and entitled Exhibit "c"
signed by Jerry Rice and dated June 24, 1988, states that "the
undersigned (Jerry L. Rice) being an employee driver of Jerry
Mitchell" certifies that he does not consider himself to be an
employee of Logex Express dba Logex. The document states that:
"Rather, I (Jerry L. Rice) am and will continue to be an employee
of Jerry Mitchell for any and all purposes in connection with the
contract services provided by Logex." (R. 179) (See Addendum
n3n)

On August 18, 1988, Jerry L. Rice signed a document
prepared by the Mitchells. It states he will work on a
commission basis. It also states that he will pay all court
costs and lawyer fees to obtain expense money back drawn against
the truck in excess of receipts should I (Jerry L. Rice) quit or
"I am terminated." (R. 180) (See Addendum "4")

The vehicle was being operated under Logex’ ICC

authority at the time of the incident. (R. 208) The tractor and



all its fuel, parts, and expenses were paid for by Mr. Mitchell.
(R. 203)

SUMMARY OF ARGUMENT

The appellees’ first point is that Mr. Rice was
Mr. Mitchell’s employee. The Utah Supreme Court has ruled that
the key element in making this determination is the alleged
employer’s right to control the other worker’s action. The
control in this situation was set by the lease agreement entered
into by Mr. Mitchell and Logex. That agreement left Mitchell
with control of the vehicle. He also had control over Jerry
Rice’s actions, including the right to hire and fire Mr. Rice.
The Utah Supreme Court has adopted a four-pronged test. The four
parts of this test, when applied to this situation all show that
Rice was Mitchell’s employee. All of the documents submitted to
the trial court support this conclusion.

The appellant presented no disputed material facts to
the trial court. All facts were conceded. In addition, the
facts raised by the appellant did not go to the issue of the
right of control. The only case cited by the appellant is
distinguishable and does not involve a trucking situation.

The second point in the appellees’ brief is an
alternative argument that if Mr. Rice was not Mr. Mitchell’s

emp.oyee, then they were both employees of Logex. Logex held an



ICC permit. The Utah Supreme Court has stated that if the
leasing company retains control over a vehicle it becomes the
statutory employer of the driver. A number of cases from other
jurisdictions have stated that federal law raises an irrebuttable
presumption of control by the leaseholder and thus makes the
leaseholder a statutory employer. As the statutory employer of
both Mitchell and Rice, Logex had a duty to pay Workmen'’s
Compensation benefits to both individuals. As such, the two

individuals cannot sue each other.

ARGUMENT
POINT I

JERRY MITCHELL HAD THE RIGHT TO CONTROL JERRY RICE,
THEREFORE JERRY RICE WAS MR. MITCHELL’S EMPLOYEE.

This litigation arises from a one-vehicle tractor-
trailer rollover in which both occupants of the vehicle, Jerry H.
Mitchell and Jerry L. Rice, were killed. The tractor was owned
by Mr. Mitchell. It was leased under an independent contractor
lease agreement to Logistics Express, Inc. dba Logex.

Mr. Mitchell’s wife, Joanna, brought suit against the
estate of Mr. Rice claiming that he was negligent in his
operation of the tractor. The Estate of Jerry Rice claimed in

its Fourth Defense that the plaintiff’s claims against it were



barred by the exclusive remedy provisions of the Workers
Compensation Act, Utah Code Annotated Section 35-1-60.

The Utah Supreme Court has decided a large number of
cases in which the issue was whether a person or entity was an
employee or an independent contractor. The key element in making
this determination is the alleged employer’s right to control the
other worker’s actions. A case involving this issue and dealing
with a factual situation similar to the one at hand, is the Utah

Supreme Court’s decision in Kinne v. Industrial Comm’n, 609 P.2d

926 (Utah 1980). In Kinne, Charles Kinne entered into a
leasehold agreement with Freeport Transport, Inc. Under the
terms of the written agreement Kinne was to be responsible, inter
alia, for the direction, control, salaries, and Workers
Compensation coverage of his employees. Kinne hired Max L. Winn
as a driver. Mr. Winn took Mr. Kinne’s tractor home during an
interruption in a trip from Colorado to California. He was in
route from his home to Freeport’s place of business in
Clearfield, Utah, to pick up a trailer to complete the final
portion of the trip when he was killed. Winn’s widow filed a
claim for Workers Compensation benefits. The administrative law
judge ultimately found that Winn was both Freeport’s and Kinne’s

employee.
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On appeal it appears that Kinne argued that the lease
agreement stated that he was an independent contractor and that
Max Winn was not his employee. The Utah Supreme Court affirmed
the Commission’s order. In reaching its decision the court noted
at 927 that the question of who is the employer under a truck
lease "has been a recurring one before this court." The court
looked at the express terms of Kinne'’s lease agreement with
Freeport. It found that the agreement gave Kinne the "legal
right of direction and control over Winn, even though such right
may not have been exercised." Under the leasehold agreement
Kinne had the right to hire and fire Winn, and was responsible to
pay Winn’s wages. Kinne also owned and leased the trailer used
by Winn in the performance of his duties. The court cited these
factors as supporting the Commission’s findings and then stated
at 928, that it is "the right of control that is the critical
element underlying an employment relationship"™ in a truck
leasehold case. The court held that there was no error in
finding the employer/employee relationship between Kinne and
Winn, and that Freeport Transport, Inc. was also Mr. Winn’s
statutory employer. The court noted that for purposes of Workers
Compensation benefits a driver such as Mr. Winn could have two

employers.
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The situation in this case is very similar to that in
Kinne. An independent contractor lease agreement was entered
into by Jerry Mitchell and Logex, similar to the agreement
between Kinne and Freeport Transport. This agreement gave the
owner of the vehicle, in this case Mitchell, express control over

the operation of his vehicle. As in Kinne, Mitchell had the

right to hire and fire, he was responsible to pay wages, and he
owned and leased the tractor used by he and Rice. This is not a

unique situation, but as in Kinne, when the owner of a vehicle is

present in a tractor-trailer, then the Utah Supreme Court has
repeatedly decided that the driver is the owner’s employee. As
such, and since Workers Compensation benefits were available to
both occupants of the vehicle, there can be no claim against the
employee driver and Judge Glasmann was correct in dismissing this
case.

The appellee does not argue with the appellant’s
statement of what the Utah Supreme Court ruled in Harry L. Young
& Sons, Inc. v. Ashton, 538 P.2d 316 (Utah 1975). 1In Harry L.
Young & Sons, the court stated that an employee is one who is
paid a fixed rate and is subject to a comparatively high degree
of control, whereas an independent contractor is paid a set total

sum, but then may do a job his or her own way subject to only
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minimum restrictions. The court noted at 318 that the four
factors to be used to make this decision, are as follows:

1. The express or implied agreements concerning the

right of direction and control over an employee;

2. The right to hire and fire;

3. The method of payment, whether in wages or fees

compared to at completion; and

4. The furnishing of equipment.

In this case the express independent contractor lease
agreement between Jerry Mitchell and Logex gave Mitchell express
control over the operation of his vehicle. That express
agreement stated that Mitchell had the right to control the
hiring, discharge, training, payment of wages, hours, and working
conditions of his employees. He could also determine the
vehicle’s routes of travel, its points of stop for rest, and the
need for service to his equipment. Mitchell paid all of Rice’s
wages. He paid him by the mile and by the hour for waiting time.
Mitchell did not contract with Rice for a set sum and then turn
Rice loose on the road in his vehicle. 1Instead Rice was always
under Mitchell’s control.

Mitchell paid for Rice’s Workers Compensation benefits.
Mitchell was responsible to provide and maintain the equipment
Rice used and was also responsible to furnish all necessary fuel,
tires, tubes, services and repairs. Mitchell was required to pay
all fuel costs, equipment use and basic license plate fees,

driver’s license costs, and any other taxes, fees, costs or
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fines. Mitchell’s activities therefore met all of the four
elements discussed in Harry L. Younqg & Sons above. In summary,
these are that there was an express agreement, Mitchell had the
right to hire and fire, Rice was paid a wage or fee rather than a
set sum, and Mitchell furnished all the equipment. Therefore,
under the test proposed by the appellant, Mr. Mitchell was

Mr. Rice’s employer and therefore Judge Glasmann’s ruling was
correct.

The appellant attempts to argue that Mr. Mitchell did
not have much control over his own vehicle because the trucking
lease agreement does not leave much room for his discretion.
This is exactly what the Utah Supreme Court focused on in Kinne
when it noted that the fact that the owner of the vehicle is in
the truck shows he has the right to control the vehicle. This
right to control is what establishes the employer/employee
relationship.

The appellant also argues that because Mr. Rice was
less than a perfect employee, that this makes him an independent
contractor. It is undisputed that Mr. Rice on several occasions
was missing or refused to drive with Mr. Mitchell. However, when
he did drive he was not allowed simply to take the vehicle and
then be paid on his return by Mr. Mitchell, but instead he drove

with Mr. Mitchell and Mr. Mitchell retained the right to control
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the vehicle. The fact that Mr. Rice may at some times have
decided that he wanted to stop for a break to eat or sleep does
not show that he had total control over the vehicle and was
acting as an independent contractor.

The document relied on by the appellant, the August 18,
1988 document signed by Jerry L. Rice and notarized by Joanna
Mitchell, see Addendum 4, does state that Jerry Rice would be
paid on a commission basis. However the document goes on to
state that Mr. Rice will pay all court costs and lawyers’ fees
incurred to recoup money drawn back against the truck in excess
of receipts if he should "quit" or be "terminated." This
document affirms the fact that Mr. Mitchell had the ability to
fire or terminate Mr. Rice. This is further support for the
claim that Mr. Mitchell was in control of their working
relationship.

The other documents discussed by the appellant support
Judge Glasmann’s ruling. The Logex owner/operator questionnaire
signed by Jerry Rice, see Addendum 5, states in three different
places that he previously "worked for" Jerry H. Mitchell. His
listed reason for leaving each time was a reduction of force.
This document does not state that he was an independent

contractor who operated under his own initiative and authority.
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Finally, Exhibit "C" to the Logex agreement signed by
Jerry L. Rice on June 24, 1988, see Addendum 3, states that Rice
acknowledges that he is an employee driver of Jerry Mitchell and
that Rice will continue to be an employee of Jerry Mitchell in
all regards concerning the connection and provision of contract
services to Logex.

The only case cited by the appellant, that of Graham v.
R. Thorne Foundation, 675 P.2d 1196 (Utah 1984) is factually
distinguishable from the situation at hand. 1In Graham v. Thorne
an individual made a claim for injuries he suffered as a worker
who shingled roofs. The individual in question worked where and
when he wanted, and used whatever method he felt best. The
injured worker claimed he should receive Workers Compensation
benefits because his alleged employer had supplied shingles and
nails, had told him to install flashing, and had told him to wait
until the houses’ plumbing had been completed before working.
However, he could choose the house he wanted to work on and could
work at his own pace and pattern.

In this situation Mr. Rice could work or not work as he
chose, but he then faced the prospect of being fired by
Mr. Mitchell. He could not simply show up and take any vehicle
when he felt like working for Logex. Instead, if he wanted to

work he had to work under the control and supervision of
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Mr. Mitchell, the owner of the vehicle. The fact that
Mr. Mitchell was Mr. Rice’s friend and therefore put up with
Rice’s unreliability does not change the legal working
relationship between the two men.

There were no disputed material facts submitted to
Judge Glasmann. Mitchell and Rice are both dead. There were
various affidavits presented to the court which were not rebutted
by the defendant\appellee. These affidavits, which were based on
hearsay and a lack of first-hand knowledge, stated that Jerry L.
Rice on occasion decided when to stop the vehicle for breaks, and
on many occasions refused to drive with Mr. Mitchell. These
affidavits did not show any change in Mitchell’s right to control
the vehicle, his obligation to supply equipment, his right to
terminate or fire Mr. Rice, or the method of payment. Instead it
was unrefuted that Mr. Mitchell had the right to control the
vehicle, that he could fire Mr. Rice at any time, that Mr. Rice
was paid by the mile and by the hour, and that Mr. Rice had no
discretion on how to operate the vehicle. Therefore Judge
Glasmann correctly ruled that the Mitchell/Rice working
relationship, one that has been ruled on in many other truck
lease situations, met all the elements of an employer/employee
relationship and he correctly granted the defendant’s motion for

summary judgment.
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POINT 1I

IF MR. RICE WAS NOT AN EMPLOYEE OF MR. MITCHELL,
THEN IN THE ALTERNATIVE, BOTH INDIVIDUALS
WERE EMPLOYEES OF LOGEX

The lease agreement between Jerry Mitchell and Logex
states that Mitchell was an independent contractor. However,
federal law, specifically 49 U.S.C. Section 11107, the Interstate
Commerce Act, presumes he was a Logex employee.

The factual situation in this litigation is similar to
the factual situation in Harry L. Young & Sons v. Ashton, supra.
In Harry L. Young & Sons, Dennis Ashton drove a truck owned by
Harry L. Young & Sons. Ashton and Young & Sons had a contractual
agreement which provided for Young & Son’s lease of the truck in
return for its payment to Ashton on a per mile basis under
certain prescribed conditions. The agreement also expressly
stated that Ashton was not Young & Son’s employee, but was an
independent contractor. The trial court found that the truck was
registered to Harry L. Young & Sons, and that Young & Sons had
placed a sign on the truck indicating its ownership. All loads
taken by Ashton had to be cleared with the Young & Sons
supervisor. Ashton was not free to refuse a load. Ashton was
obligated to check in at certain points on his route and at the
time of his arrival. A company speed limit was enacted and

Ashton was subject to penalties for exceeding the speed limit.

18



The Utah Supreme Court after reviewing these facts noted that the
employer was seeking "the best of two possible worlds." On one
hand it sought to maintain a high degree of control, and on the
other hand it sought to establish an independent contractor
relationship to avoid the legal responsibilities of an
employee/employer relationship. This alleged fiction was ignored
by the administrative law judge who awarded Workers Compensation
benefits, and that decision was upheld by the Utah Supreme Court.
In this situation the undisputed facts are that the
truck was registered to Mr. Mitchell, but was operated under
Logex’s ICC authority. Mitchell also placed a Logex sign on the
truck. Loads were assigned by Logex. Mitchell could not refuse
a load. Mitchell and Rice were obliged to check in at certain
points on each route and to follow certain routes of travel.

They were subject to fines and penalties assessed by Logex.

Therefore, as in Ashton v. Young & Sons, although the agreement
may have stated that Mitchell and Rice were independent
contractors, in reality Logex had established an
employee/employer relationship. As such, this court could find
an employee/employer relationship existed between Mitchell/Rice
and Logex and affirm the lower court’s ruling.

Other jurisdictions have dealt with the issue of

statutory employers in trucking cases. An example is the
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Colorado appellate court’s decision in Shell v. Navajo Freight
Lines, 693 P.2d 382 (Colo. App. 1984). In Shell, Roy Lovato
entered into a trip lease with Navajo Freight Lines. A vehicle
was being driven by Bruce Brown, who was employed by Lovato as a
driver, when it collided with a vehicle operated by David Shell.
Shell filed suit against Navajo Freight Lines, alleging that its
independent contract agreement did not shield it from liability
to third parties because of the Interstate Commerce Act, 49
U.S.C. Section 11107 (1982 Ed.). The trial court instructed the
jury that Brown was Navajo’s employee. On appeal the Colorado
Appellate Court affirmed this decision. The court noted that the
ICC statute which provided for the carrier’s exclusive
possession, control, and use of the equipment for the term of the
lease eliminated the defense of independent contractor by making
the "owner/operator" of the equipment a statutory employee of the
"carrier." The court made no distinction between owner/operator
Lovato, and his employee, the vehicle’s driver, Bruce Brown.

A similar situation existed in the New Mexico appellate
court decision in Matkins v. Zero Refrigerated Lines, Inc., 602
P.2d 195 (N.M. App. 1979). In Matkins, Johnnie Lee Smith and
Browning were employed by R&M Truck Company. R&M had entered
into a lease agreement with Zero Refrigerated Lines, Inc. Zero

held an ICC permit. Under a negotiated lease contract, R&M had
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sole responsibility for hiring, firing, directing and training
drivers, paying wages, and providing for unemployment and Workers
Compensation benefits. Smith was killed while riding as a
passenger in a leased truck driven by Browning. The
administrators of Smith’s estate brought suit against Zero and
Browning. Summary judgment was granted in favor of Browning and
Zero. The summary judgment granted to Browning was based on the
New Mexico Workers Compensation Act. On appeal the New Mexico
Court of Appeals affirmed. The appellate court noted that since
R&M had paid Workers Compensation benefits that Browning was
protected from liability. The court also addressed the issue of
whether R&M was the factual employer of Smith and Browning. The
court noted that R&M had the power to terminate drivers and
choose routes, to control the number of drivers and helpers, the
number of rest stops, and the points of service. Therefore it
was found to be the employer.

Finally, a third decision is the Arizona Court of

Appeals decision in Wilson v. Riley Whittle, Inc., 701 P.2d 575

(Ariz. App. 1984). In Wilson, Riley Whittle, Inc., an interstate
trucking company, entered into an independent contractor

agreement with independent trucker Meyer. Meyer was involved in
an accident in which Wilson was killed. Wilson’s estate brought

a suit against both Riley Whittle and Meyer. The plaintiffs were
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able to hold Riley Whittle vicariously liable for Meyers’
negligence pursuant to 49 U.S.C. Section 11107. The court, in
affirming this decision, noted that federal law creates an
"jrrebuttable presumption that the lessor is the employee of the
motor carrier."

In this situation Logex held an ICC permit. The
vehicle was operated under that permit. The federal Interstate
Commerce Act, 49 U.S.C. Section 11107, creates an irrebuttable
presumption that the lessor and his fellow worker are employees
of the motor carrier. This federal protection is enacted to
protect the public from truckers and to enforce the trucking
company’s obligation to pay Workers Compensation benefits.
Logex, as a statutory employer, should be responsible to pay
Workers Compensation benefits and the two co-employees, Mitchell
and Rice, should not be allowed to bring suit against each other.

CONCLUSION

Summary judgment in this matter was appropriate. There
were no disputed material facts. Mitchell and Rice are both
dead. The lease agreement and other documents were all admitted
and reviewed by the Court. They show that when Mr. Rice worked,
he was working as Mr. Mitchell’s employee. The fact that Rice,

through his friendship with Mitchell could avoid being fired does
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not change the legal working relationship between the two men.
Being a bad employee does not make one an independent contractor.
An evidentiary hearing as sought by the appellant would
have brought out no new facts. The plaintiff’s memorandum before
the trial court tried to raise four paragraphs of allegedly
disputed material facts. These were the method of payment, which
was undisputed; comments about Mr. Rice’s driving pattern in
other vehicles, which was undisputed and irrelevant; and comments
by Mr. Rice’s ex-wife that Mr. Rice, on occasion, would determine
when and how long to stop, which were undisputed. In addition to
being undisputed these factors were also not material as they did
not go to the right of control and did not address the elements

listed in Ashton, supra and in the appellant’s brief. Instead

there was no dispute as to the facts that applied to the material
elements as listed by the Utah Supreme Court, the facts and law
were correctly applied by Judge Glasmann, and Judge Glasmann
correctly granted the summary judgment to the defendant. The
defendant/appellee seeks to have Judge Glasmann'’s order of
dismissal affirmed. hv{

Y. .
DATED this <9 ~ day of T?}tceﬂémj , 1993.

RICHARDS, BRANDT, MILLER
& NELSON

‘P%
Roberf G. Gilchrist
Attorneys for Appellee

Estate of Jerry L. Rice
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that four true and correct copies of
the foregoing instrument were iled, first-class, postage
prepaid, on this .22~ day of ¢ o tnar , 1993, to the
following: I

James R. Hasenyager

Patrick F. Holden

MARQUARDT, HASENYAGER & CUSTEN
2408 Van Buren Avenue

Ogden, Utah 84401

wrgg\MITCHEL].BRF
9263-163
12/22/93
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ADDENDUM



Cch. 111 OPERATIONS OF CARRIERS 49 §11107

Revised Section _ Source (U.S.Code) Source (Statutes at Large)

11106(b) ........ 49:324 (less 1st sen-
tence).

In subsection (a), the word “may” is In subsection (b), the word “use” is
substituted for “is authorized” for clari- substituted for “substitute, transfer, or
ty. The words “under such rules and yse” to eliminate redundancy. The
regulations as it shall prescribe” are ygrds “is prohibited and shall be unlaw-
omitted as unnecessary in view of sub- ool o d o surplus. The next-to-

chapter II of chapter 103 of the revised sentence is omitted as .
’ .o oy h last senten mi surplus in
title. The word “suitable” is omitted as view of ion 484 of title 31.

surplus.

§ 11107. Leased motor vehicles

(a) Except as provided in section 11101(c) of this title, the Inter-
state Commerce Commission may require a motor carrier providing
transportation subject to the jurisdiction of the Commission under
subchapter II of chapter 105 of this title that uses motor vehicles
not owned by it to transport property under an arrangement with
another party to—

(1) make the arrangement in writing signed by the parties
specifying its duration and the compensation to be paid by the
motor carrier;

(2) carry a copy of the arrangement in each motor vehicle to
which it applies during the period the arrangement is in effect;

(3) inspect the motor vehicles and obtain liability and cargo
insurance on them; and

(4) have control of and be responsible for operating those
motor vehicles in compliance with requirements prescribed by
the Secretary of Transportation on safety of operations and
equipment, and with other applicable law as if the motor
vehicles were owned by the motor carrier.

(b) The Commission shall require, by regulation, that any ar-
rangement, between a motor carrier of property providing transpor-
tation subject to the jurisdiction of the Commission under subchap-
ter II of chapter 105 of this title and any other person, under which
such other person is to provide any portion of such transportation
by a motor vehicle not owned by the carrier shall specify, in
writing, who is responsible for loading and unloading the property
onto and from the motor vehicle.

(Pub.L. 95473, Oct. 17, 1978, 92 Stat. 1420; Pub.L. 96-296, § 15(d), July 1,
1980, 94 Stat. 809.)

HISTORICAL AND STATUTORY NOTES
Revised Section  Source (U.S.C ource (Statutes at Large

11107 ........... 49:304(e) Feb. 4, 1887, ch. 104, 24 Stat. 379,
§ 204(e); added Aug. 3, 1956,
ch. 928, § 1, 70 Stat. 983.
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CWUIrMEINE LEADE AUNREENMENI

THIS AGREEMENT executed Intriphicate 1s made and entered into on this -'7 q 5:_,7 by and between
LOGISTICS EXPRESS. INC ‘dba LOGEX a Calhlorma corporation logated at 1890 South_Chris Lane Anaheim Calitornia 92805 (heretnatter referred 10 as
)¢

O
Logex ) and _J:E/?MLZ’C%C// (hereinalter referred to as ‘Owner )
WITNESSETH

WHEREAS Logex 's a motor common and con'+act carner authcrized by the Interstate Commerce Commission and various State regulatory agencies 10
engage in the transccrtation of property for hire ucon the public h ghways in the United States in as the case may be interstate and intrastale commerce and

N e

Y

WHEREAS Owner s now engaged in business as an independent contractor in connection with which It owns or has at its disposal the motor vehiCle equtp
ment described in Exhibit A hereto (hereinatte’ reterred to as the equipment ) and employs Of contracts with experienced competent and Gualified persornel to
operale or personally operates said equipment and

WHEREAS Owner cesires to operate said equipment in the service ol Logex as an independent contractor and

WHEREAS Logex and Owner desire 10 enter into this Agreement under which Owner will lease said equipment with driver to Logex for use in connection wi'h
1ts operations pursuant 1o operating authority 1ssued by the Interstate Commerce Commission and/or any appropriate State regulatory agency

NOW THEREFORE in consideration of the premises and the mutual covenants and conditions of the parties hereinafter set forth Logex ard Owner agree
that during the term herealter stated and any extension thereol Owner will furnish Logex with such equipment as set forth in Exhibit A, and driver to operate
same subject! 1o the following conditicns

TERMS AND CONDITIONS OF LEASE AGREEMENT

1 This Agreement is execuled pursuant (o the leasing regulations of the Interstate Commerce Commission and to the extent applicadble such State
regulatory agency having jurisdiction over any intrastale transportation which may be provided hereunder As used herein the mascutine snall include the
feminine and the neuter and the singuiar and plural in regard to the parties to this Agreement

2 This Agreement shall be tor a term of thirty (30) days from the date hereot and shall continue in effect therealter for successive thirty (30) day periods
unless otherwise terminated by either party hereto upon written notice to the other party Said termination shall be elfective thirty (30) days from and after delivery
of such written notice to the other party at the address shown below Notwithstanding such notice period it 1s expressly agreed and understood by Logex and
Owner that safety in operation including proper maintenance of the equipment provided hereunder as well as comphance with the proper methods for loading
unloading and/or Iransporting any product transported by Owner its employees agents and servants are of the utmost concern to Logex its customers and the
public interest so thal this Agreement shall be immed:ately canceitable by Logex upon the failure of Owner to operate Owner s equipment 1n a marner consistent
with the terms and conditions of this Agreement as well as any Exhibit attached hereto and/or Logex s Safety and Accident Procedures Marual including any
amendments thereto a copy of which has been provided to Owner and which 1s by this relerence specitically incorporated herein Said termination shall be et
fective upon written notice delivered to Owner at the address shown below In the event Logex violates any proviston of this Agreement as well as the Exhibits at
tached thereto the Owner may immed:ately cancel and terminate this Agreement effective upon delivery ol written notice of such termination delivered to Logex
at the address shown below

3 Logex agrees during the term ot this Agreement as herein provided to dispatch Owner and its equipment to transport such individual shtpments as may
be lendered from ime 10 ime by Logex to Owner and accepted by Owner for delivery in accordance with applicable dispatch requirements irclud ng when
necessary the loading unloading andlor trans‘er of product allin a good sale and workmanlike manner and in all respects complying with all apglicable regula
tions of the Interstate Commerce Commission and the United States Department of Transportation as well as all State and local laws ordinances and requia
tions as may be applicabie tc each shipment transported hereunder

4 During the performance of this Agreemrent the equipment provided hereunder shall be used n Logex's motor carner service 1n a manner consistent and in
accordance with regulations of the Interstate Commerce Commission the Department of Transportation and as the case may be any State or loca! law or
dinance and regulation which may be applicable to any given shipment transported by Owner hereunder Owner warrants and agrees that it shal' have tyll and
direct control and supervision over the operation cf the motor vehicle(s) provided hereunder as well as the pertormance of all necessary transportation services
provided by It 1n @ manner consistent with the dispatch of each shipment whether Owner and/or Owner s employee(s) actually operates the equicment and per
forms the services provided for herein Further and subject to the provisions of Exhibit B, and any modification thereto which is by this reference ircorporated
here:n and made a part hereo! Owner may determine the routes of travel points of stop for rest and service to its equipment and shall in every respect direct and
control its employees including their hire discharge training wages hours and working conditions It 1s the intent of the parties that Owner shall be and 1s an in
dependent contractor and that at no time shall a master servant and/or employer employee relationship be created or arise between Owner and Logex as a result
o the services pertormed by Owner for Logex under this Agreement and any amendments thereto Owner shall provide Logex, in the form and manner prescribed
by Logex, with written acknowledgment by and from each of the Owner s empioyee drivers that he or she 1S not will not become and has never been an emplicyee
of Logex and 1s not therefore entitied to share or participate n any benefits Logex may provide to its own employees

5 Owner agrees anad warrants that Owner as wel as any emoployee driver and heiper as the case may be employed by Owner are exse 1e-ced p crery
hicensed and qualtfied 1o perform the transportation and operate the equipment relative thereto provided hereunder Owner (urther agrees and warrants that Owner
and any and all employees empioyed by Owner to operate the vehicie(s) provided hereunder are famihiar with and shall operate the same in accorcance with the
salely regulations of the Interstate Commerce Commussion andlor the US Department of Transportation as well as any such rule or reguiation of any State or
local government Owner shall obtain and be solely responstbie for Worker s Compensation insutance for Owner and Owner s emplovee s1 [ any In agdition
Owner snall pay alt withholding and employment taxes due to Federal State or local governments on account of Owner and/or Owner s empioyeets) necessary for
the performance ol Owner s obligations under the terms of this Agreement Owner agrees to indemnily hold harmiess and defend Logex from and against any and
all claim(s) by Owner anc or any of Owner s emcioyees or by any Federal Siale or local government agency on account of wage industr al accident and/or
Worker s Compensalion ctaim witholding and employment taxes of any other action anising from Qwner s relationship with its employee(s) 7o fullii its ot 163
tions under this Paragraph 5 Owner agrees and warranis to

(a) Maintainin force at all hmes proper \Worker s Compensation insurance covering Owner as well as any and all drivers drivers heloers and labcrers us
ed by Owner in the pertormance Gl this Agreement and shall provide 1o Logex, upon execution hereo! a certificate of such insurance

(D) Fite all Federal State and local income witholding and employment and Federal Highway Use Tax form and returns which it may be required dy law
to ile on account of itsell and all drivers drivers helpers and laborers used by It 1n the performance of this Agreement at the lime and place which may
be spectlied in the 3pplicable Federal State and local laws and t0 pay when due all taxes and contribution(s) reported in such forms and returns and
(€) Furnish Logex with such evidence of comphiance with the foregoing as Logex shall reasonably require

In order to assist Owner in obtaining the Worker s Compensation insurance coverage provided for herein with respect to any employee(s) emptoyed by Owner
for the performance of Owner s obiigations urder the terms of this Agreement Logex has arranged for insurance 1n which Owner may voiuntanly at Owner s sote
cost and expense e'ect to participate by signing ard returming the written form provided by Logex Upon such election Owner assigns anrc directs Logex 'o pay
that portion of any settlement due Owner hereunder to tFe apphicable Insurance carrier in an amount equal to the premiums tor such coverage which shall be pa d
directly to such carrier on behalt of Owner

This Agreement shall i dialely term nate upcn cancellation of and/or failure of Owner to maintain Worker s Compensation coverage as here n provided
and/or failure of Qwner to comply with each of the provisions of this Paragraph

6 Owner agrees to furmsh and operate equipment which 1s properly hicensed and equipped in a manner consistent with the requirements of each shipment
transported hereunder and 1s maintained 1n good running condition Owner agrees to Maintatn 1ts equipment 1n proper working order 1o furmish all necessary ol
fuel tires tubes services and repairs of the operation of said equipment and 10 pay any and ail other expenses incident 1o such operation provided 5+ Owner "he
equipment 10 be operated under this Agreement shall be sudject 10 Inspection by Logex 1n accordance with its Satety and Maintenance Program 31d the AMotor
Carrier Satety Requlations of the Department of Transportation Equipment which 1s not in full comphance with such regulations and‘or any and ail equipment
spec fications as may be estabhished by Logex v 'l rot be accepted Dy Logex and Owner wil rot De tendeted shuipments unut COMpP: ance has tea= ac neved io
the satistaction of Logex In accordance with the provisions of Paragraph 2 above if Owner fails to keep the equipment in proper operating cond t on or 1n com
pliance with the Department of Transportation s requirements Logex shall be entitied 10 cance! thig Agreement forthwith Ownaer agrees to send Logex reports of
all vehicle repairs as may be required by the Department of Transportation as well as necessary fuel mileage maintenance and accident reports as requirec by
the interstate Commerce Commission

7 During the term of this Agreement and any extension(s! thereo! the equipment Icased 1o Logex hereunder will be identified or placarded to sh0w 'hat the
same s being operated pursuant to certificales permits andr/or other forms of operating authority 1ssued 1o Logex by the Interstate Commerce Cemmission andlor
any State agency having jurisdiction over the particular transportation provided by Owner hereunder Upon termination or cancellation of this Agreemant as herein
provided all services hereunder shall be immedialely discontinued However upon reques! of Logex Owner shall complete the delivery of any Ioag which it may
then have in 1ts possession Upon termination Owner shail deliver forthwith to Logex any and all equipment papers documents-and any praperties telonging 10
or lurnisned by Logex Owner snall also return any licenses regrstrations and/or permuts to Logex and remove all placards signs and leltenng peria n1ng to Logex
from Owner s equipment Owner shall provide 10 Logex adequale and sanisfactory proof and verificalion that all placards and other references 1o Logex have been
permanently removed Irom Owner s equipment upon terminalion as herern provided If the placards are not returned to Logex, or ary relerence to Logex s not
removed trom Owner s equipment within a five (5) Jay period after the notice of terminalion or canceltation Owner shall pay to Logex the sumc' twenty Live ($25)
dollars per 0ay until the placards are returned to Logex or eveidence ¢! removal of a'l reterence 1o Logex 1s furnished to Logex by Owner anc alscsraicc~petea
certilicate to be furmshed by Logex stating 1n full 'he reason tor the failure to return the placards

8 Owner shall not be required 1o purchase or rent any product equ:pment or service from Logex as a condition of entering in(o this Agreement

e T Wiy 7
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P ble tuel costs, use and basic license (plate) tees, driver's licensa costs, and any other taxes, !us costs of fines that may be assessed against
the equipment, operation, or the conduct of ils business. Logex shall mmally pay all prorate expenses attributable 10 the operation of said equipment, which
Logex shall charge back 10 the Owner nol Iater than the sel Q the incurrence of such prorate expenses; provided, however, that should the

Owner 80 elect, the entire amount of such prorate expenses assessed {or Lhe next succ"amq taxable period may be amortized in equal Instaliments over 3 tour (4)
month periad prior 10 and after prorate registration renewal by Logex. In connection with the foregoing, Owner agrees to furnish Logex with such reports of fuel
consumption, miles driven. driver 10gs and other intormation as required by Federal, State anal/or other government agencies, In order to permit Logex to properly

compule and verily payment of any laxes as set forth herein, which are app to Owner's operal pursuant 10 this Agreement.

11. Consistent with applicable law, and subject to Paragraph 12, Logex shall be responsible for and carry public hiability and property damage insurance for
the benefit and protection of the public pursuant to the regulations of the Interstate Commerce Commission under 49 USC 10927, and the requirements of the
Department of Transportation Notwithstanding the foregoing, and without limitation thereto, Owner agrees to indemnify, hold harmiess and delend Logex and its
subsiaiaries, ofticers, directors, employees and agents against any and all claims, 10ss and/or damage on account of any injury to or death of person(s) and/or
damage 10 property caused or alleged to be caused by or 1n any manner connected with the operation of equipment provided hereunder, including, but not limited
to. the ioading unloading and/or transportation of any product transported hereunder, belonging to or used by Owner, or drivers engaged or employed by Owner,in
the performance of this Agreement Owner, at its own expense shall maintain primary public habilily and property damage insurance coverage in amounts and
with insurance carriers satistactory to Logex. For the purposes of this paragraph, I11s agreed that “insurance coverage satistactory to Logex’ shall be understood
1o require combined public tability and property damage insurance coverage of a minimum amount of at least five miition ($5,000,000) doilars Logex at ils ex-
pense, will provide coverage over and above the $5 000 000 minimum, as may be required by its customers

Owner shail furnish Logex with copies ol Owner's public hability and property d ge insurance p: ] with an approp certiticate of in-
surance, naming Logex as an additional insured on such policies, which will also provide that Logex will be notified, In wriling, of any cancellation and/or
modification of such coverages, nol less than twenty (20) days thereot

12 Logex shall be responsibie or and carry cargo insurance as required by law and the Interstate Ci ce C 's regul for the protection of
the public However Owner agrees to assume prnimary responsibility for and indemnity, hold harmiess and defend Logex from and against any and all cargo 10ss
ana damage proximately caused by Owner, its agents, servanis and employees 10 the ship s that are ted under this Agreement Al Logex's request,

Owner shail furmish Logex copies of 1ts cargo insurance policies which Owner shall maintain at its expense and which shall provide for the tollowing minimum
fimits. (a) $100,000 for damages 1o cargo, (b) $100 000 of settiement for lost or missing items, and (c) $100.000 tor settiement tor damages Prior to any such deduc-
tions, Logex will provide Owner with a written explanation and itemization of any deductions for cargo loss or damages. Owner's cargo insurance policies shail
provide that Logex will be notified, in writing of any cancellation or moaification of such coverage, not less than twenty (20) days prior thereto, and shall name
Logex as agdiional insured under the policies

13 Owner agrees to be responsible and pay lor any collision, fire theft and comprehensive insurance coverage on and for its equipment, and Logex shall not
be hable for or be obligaled to pay or reimburse Owner for the iInsurance coverage of {rom any loss or ge to Owner's Owner shall also maintain
physical damage coverage on any and all vehicies and/or equipment leased from or furnished by Logex. Physical damage Insurance coverage shail Include collis-
sion fire and theft The costs Of lowing, storage emergency repaifs or actions necessary o protect equipment or cargo shall be the responsibility of Owner, and i1
these expenses are paid by Logex, they shall be geducted (rom Owner's settiement as hereinafter described.

14 With respect 10 each of the loregoing paragraphs Eleven (11), Twelve (12) and Thirteen (13), inclusive, regarding applicable insurance coverage Owner, at
Its option given in wriling 1n the manner prescrited by Logex may eiect 10 participate, at Owner’s sole cost and expense, in appropriate poficies of iInsurance ar-
ranged tor by Logex. in the event that Owner elects to S0 participate in such insurance program, the Owner shall assume and be responsible lo pay each, as the
case may be, of the following (a) the first $1,000 ol loss to any ractor provided hereunder, (b) the first $1,000 of 10ss 1o any trailer pulled by Owner; (c) the first
$1000 of damage to property owned by third parties and (@) the hrst $1 000 of product loss, resulting from the operation of and/or any fire, collision, upset acci-
dent thelt and/or overturning to any equipment provided hereunder Owner agrees that Qwner’s obligation to pay such sum(s) attaches and accrues on the date of
any such loss and Owner agrees (nal Logex may torthwith deduct and withhold trom any settiement then or thereafter due and payable to Owner any sum Owner
may be obligated and required 1o pay hereunder It is further agreed that payment for any and all costs and expenses related to Owner's participation in the in-
surance policies arranged by Logex shall be the sole responsibiily of Owner and Owner authorizes Logex to deduct from any remuneration selllements provided
to Owner herein any and ail costs related to such insurance policies

15 Pursuant 10 the provisions of 49 CFR Parts 1057 12 (e), (g) and (h). which are hereby acknowledged by Logex, as the entire remuneration 1o be paid by Logex
to Owner for providing transportation services Logex agrees to pay, and Owner agrees 1o accept payment in accordance with the “Owner Revenue Schedule,” in-
corporated by reference as Exhibit 8 hereto and any amendments thereto. subject (o any deductions and offsets provided for herein as follows.

(a) All settiement payments to which Owner 1s entitied shali be made by Logex as follows.

(1) On the 25th of each montn, settiement will be made for all inps completed through the 15th of the month. Deductions will be made for any ad-
vances or purchase oraers 1ssued, insurance charges for the current month and fuel (] ted 1n with Exhibit B.

(2) On the 10th of each month, a tull seltiement will be made tor all revenues earned the prior month. Deductions will be made for any advances or pur-
chase orders for insurance costs and fuel charges.

(b} The tollowing necessary delivery documents ang other paperwork must be submitted 1o Logex no later than five (S) days prior 1o the settiement dates
referred 1o above for trips made within the relevant time period
(1) Completed bili(s) ol lading, including date of delivery ana signature acknowledging receipt of shipment,

(2) executed addendum to biil(s) of lading, il applicable;
(3) completed weight tickets, retiecting gross and tare weights and buti(s) of lading numbers, and
(4) any documents required for Department ol Transportation and any other government agencies.

(c) Owner agrees that, )l within thirty (30) days after receipt of each settiement statement provided by Logex, Owner does not submit 1o Logex at Owner's
assigned terminal any objection 10 the statement, the amount payablie therein, as well as any deductions shown thereon, then each such statement
shall be deemed approved and accepted by Owner as full, plete, and correct pay Wwofanyr ation due Owner for the period represented
by such statement.

16 This Agreement is made and entered (nto in the State of Calitornia and shall be governed by the laws of the State of California Any lawsuit related in any
manner to or which seeks 10 enforce any provision of this Agreement may only be iniliated, @ upon the juri amount of any such lawsuit, in either
the Muncipal Court or the Superior Court ol the State of Calitorma in and tor the County of Orange.

17 Any and all natices between the parties hereto provided for or permitted under this Agreement of by law shalt be in writing and shall be deemed duly served
when personally delivered 10 a party of. in lieu Of Such personal service, when deposited in the United States mail, certified, postage prepaid, adaressed to such
party(ies) at the adaresses shown below

18 This Agreement shall bind and inure (0 the benefits of the respective heirs, personal representatives, successors and assigns of the parties heretd

19 Thus Agreement may not be assigned by either parly without the prior wrtten consent of the other, excep! that when appropriate Logex shall have the right
10 sublease the equipment provided hereunder 1o another motor carrier for use by such company, and, in such event, Owner shall receive that remuneration provid-
ed {or in a inp lease supplement to be provided by Logex for each such sublease.

20 Tris Agreement shall supersede, replace and take precedence over any prior oral or writlen agreements of similar character between the parties hereto
which agreement(s), it any, is/are in consideration of the execution of this Lease Ag expressly lied hereby and is, theretore, of no further torce and
elfect.

21. Should any paragraph, section, sentence, clause or phrase of this Agreement be held 1o be illegal, such determination of illegality as to such paragraph,
section, sentence. clause or phrase shall not alfect the validily or binding force and etfect of the remaining portions of this Agreement.

22. Thus Agreement is the entire contract between the parties and there are no pr under i of warranties that were made and
entered Into, either oral or writien, by either party, which are not contained herein. This Agreement shail be blnqu on the heirs, successors or assigns of either
party hereto.

23 By signing this Agreement. the parties hereto acknowliedge that they have read, understand and approve each of the foregoing paragraphs thereol, in-
cluding, but not limiled to, ail of the responsibiliies and obligations thereol, as well ag any and all Exhibits thereto.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on =

o Celnresiu ihe [P on Topty

(cITY) —_— (STATE)
Management approval:

~

LOGISTICS EXPRESS, INC OWNER

s Loger Terzy K _Mitehell
S22l 7

.t ‘ N,
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WHITE - (Anaheim) « PINK YELLOW Owner / Operator Revises Ja~uary 198€



¢

N7
\\ \\\5\

EXHIBIT C
The undersigned being an eﬁiﬁioyee driver of _ !g,_y:tx
mléc/uﬂ// hereby represents and certifies that I

am not now, nor have I ever been, nor will I consider myself
to be an employee of Logistics Express, Inc., dba Logex, its
successors, affiliates or assigns, and, therefore, I am not
entitled to nor have I any right, claim or interest in any of
the employment benefits or considerations Logex may provide
to its own employgeg;. Rather, I am and will continue to be

an employee of \Lgm-/\/ m‘]‘l_(_‘)g{/ for any and

all purposes in connection with the contract services provided

by _ Logey
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AND T AKE CARE OF MY OWN. INCOME TAX, U$##=ﬁﬁ?$@¥#ﬁ#¥—?ﬁx, AND SOCIAL SECURITY
TAX. -I ALSO AGREE THAT ANY OAMAGES DONz TO THE TRUCK THROUGH neGLIGENCE WILL Bi
AT MY OWN EXPENSE. I ALSO AUTHORIZE TO HAVi $58&8%80 DEDUCTED FOR RESERVE FuND
FOR ANY PUBLIC LIABILITY DAMAGES THAT MIGHT OCCUR, DUE TO DRIVER ERROR.

THIS MONEY WILL BE REFUNDED AT iHe Tlwms OF TwRMINATION I THERE ARE NO INSQ
CLAIMS, I ALSO ACKNOWL.DGE THAT THEIR IS NO INSGURANCL TO COVER Mg WHILX RUNNI!
BOBTAIL AND NOT UNDER DISPATCH . I ALSO AGREE TO PAY ALL COURT COSTS AND LAWY}
FuES TO OBLTAIN EXPENSE MONEY BACK DRA«N AGAINST THE TRUCK IN uXCESS OF RECsI
SHOULD I UIT OR I AM TERMINATED.

DRIVERS SIG.
DATE
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e {ollowing inlermaiion .» required by L:2J.T, Regulstions ©! bl owner operators 8nd their employee Erivers \We
Srecizie your €osptistion .a supslying the informetion,
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