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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction to hear appeals from
district court involving domestic relations cases, including, child custody,

support, and parent-time. Utah Code Ann. § 78-2a-3(2)(h)

STATEMENT OF THE ISSUES

Issue I: May Maria Albores make an argument for the first time on
appeal where the trial court sua sponte summarily denied her petition for
custody without notifying her prior to the denial, without asking her to brief
the issue and without inviting or granting opportunity for argument of any
type whatsoever prior to issuing the denial of the petition?

Standard of review: This issue presents a question of appellate
procedure under Rule 24(a)(5)(A) of the Utah Rules of Appellate Procedure.
There is no question presented with regards to the deference owed to the trial

court. See e.g. State v. Irwin, 924 P.2d 5 (Utah App. 1996)(Irwin states that

this issue is one of Rule and cites to Rule 24(a)(5)(A) of the Utah Rules of
Appellate Procedure.)

Issue not preserved below: The trial court sua sponte denied
Maria’s petition without notifying her prior to the denial, without asking her

to brief the issue and without inviting or granting opportunity for argument



of any type prior to issuing the denial of the petition. Maria did not have the
opportunity to preserve this issue in the trial court. This is a rare anomaly
and plain error which allows the issue to be raised on appeal.

Issue II: Is Custody actionable separate and apart from other actions
such as Divorce and Paternity?

Standard of review: This issue presents a question of law which the
Court of Appeals reviews for correctness, giving no deference to the trial

court. Sullivan v. Sullivan, 2004 UT App 485.

Issue not preserved below: The trial court sua sponte denied
Maria’s petition without notifying her prior to the denial, without asking her
to brief the issue and without inviting or granting opportunity for argument
of any type prior to issuing the denial of the petition. Maria did not have the
opportunity to preserve this issue in the trial court. This is a rare anomaly
and plain error which allows the issue to be raised on appeal.

Issue III: In light of Rule 11 of the Utah Rules of Civil Procedure,
must the Petition filed in a Custody case request that the trial court
determine the parties’ standing to bring actions such as Divorce or Paternity
when the parties cannot meet any of the requirements for standing to bring a

Divorce or Paternity action?



Standard of review: This issue presents a question of law reviewed
by the Court of Appeals for correctness without deference to the trial court.

Alternative Options v. Chapman, 2004 UT App 488, § 13.

Issue not preserved below: The trial court sua sponte denied
Maria’s petition without notifying her prior to the denial, without asking her
to brief the issue and without inviting or granting opportunity for argument
of any type prior to issuing the denial of the petition. Maria did not have the
opportunity to preserve this issue in the trial court. This is a rare anomaly
and plain error which allows the issue to be raised on appeal.

Issue I'V: Does allowing parents to petition for custody -- who
happen to have standing to bring another type of action, such as paternity or
divorce -- and denying parents the right to petition for custody -- who don’t
happen to have standing to bring another type of action, such as paternity or
divorce -- violate the equal protection rights under the Constitutions of Utah
and the United States of the parents who don’t have standing to bring
another type of action such as paternity or divorce?

Standard of review: Standard of review: Constitutional are

questions of law that the appellate courts review for correctness. K.M., 965

P.2d 576, 578 (Utah App. 1998).



Issue not preserved below: The trial court sua sponte denied
Maria’s petition without notifying her prior to the denial, without asking her
to brief the issue and without inviting or granting opportunity for argument
of any type prior to issuing the denial of the petition. Maria did not have the
opportunity to preserve this issue in the trial court. This is a rare anomaly
and plain error which allows the issue to be raised on appeal.

Issue V: Does placing the artificial barrier of requiring standing in
other actions, such as divorce or paternity, in order to petition the court for a
determination of the fundamental constitutionally protected right of parental
care and custody, violate a parent’s rights to petition the courts, and, rights
to due process under the Utah and United States Constitutions?

Standard of review: Constitutional issues are questions of law that
the appellate courts review for correctness. K.M., 965 P.2d 576, 578 (Utah
App. 1998).

Issue not preserved below: The trial court sua sponte denied
Maria’s petition without notifyihg her prior to the denial, without asking her
to brief the issue and without inviting or granting opportunity for argument
of any type prior to issuing the denial of the petition. Maria did not have the
opportunity to preserve this issue in the trial court. This is a rare anomaly

and plain error which allows the issue to be raised on appeal.



DETERMINATIVE CONSTITUTIONAL PROVISIONS AND
STATUTES

U.S. Constitution, Amendment 1:

Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of grievances.

U.S. Constitution, Amendment V:

No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except
in cases arising in the land or naval forces, or in the Militia, when in
actual service in time of War or public danger; nor shall any person be
subject for the same offense to be twice put in jeopardy of life or limb;
nor shall be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use,
without just compensation.

U.S. Constitution, Amendment XIV, section 1:

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within
its jurisdiction the equal protection of the laws.

Utah Constitution, Article I, Section 11:

All courts shall be open, and every person, for an injury done to him
in his person, property or reputation, shall have remedy by due course
of law, which shall be administered without denial or unnecessary
delay; and no person shall be barred from prosecuting or defending
before any tribunal in this State, by himself or counsel, any civil cause



to which he is a party.
Utah Constitution, Article I, Section 24:

All laws of a general nature shall have uniform operation.
Utah Constitution, Article I, Section 27:

Frequent recurrence to fundamental principles is essential to the
security of individual rights and the perpetuity of free government.

Utah Code § 30-3-10(1): Custody of children in case of separation or
divorce -- Custody consideration. (The full text of 30-3-10 is in the
addendum at page 5.)

(1) If a husband and wife having minor children are separated, or
their marriage is declared void or dissolved, the court shall make an
order for the future care and custody of the minor children as it
considers appropriate.

Utah Code § 78-45a-1 et Seq., Utah Uniform Act on Paternity: (the full
text of 78-45a-1 et Seq. is in the addendum at page 7.)

Utah Code § 78-45g-610: Joinder of judicial proceedings.

(1) Except as otherwise provided in Subsection (2), a judicial
proceeding to adjudicate parentage may be joined with a proceeding
for adoption, termination of parental rights, child custody or visitation,
child support, divorce, annulment, legal separation or separate
maintenance, probate or administration of an estate, or other
appropriate proceeding.

(2) A respondent may not join a proceeding described in
Subsection (1) with a proceeding to adjudicate parentage brought
under Title 78, Chapter 45f, Uniform Interstate Family Support Act.

Utah Code § 78-45g-616: Temporary order.

(1) In a proceeding under this part, the tribunal shall issue a
temporary order for support of a child if the order is appropriate and
the individual ordered to pay support is:

(a) a presumed father of the child;



(b) petitioning to have his paternity adjudicated;

(c) identified as the father through genetic testing under Section
78-45g-505;

(d) an alleged father who has failed to submit to genetic testing;

(e) shown by clear and convincing evidence to be the father of the
child; or

(f) the mother of the child.

(2) A temporary tribunal order may include provisions for custody
and visitation as provided by other laws of this state.

Rule 11, Utah Rules of Civil Procedure: (The full text of Rule 11 is in the
addendum at page 3).

STATEMENT OF THE CASE
NATURE OF THE CASE

This is an appeal from the denial by Judge Sandra Peuler of a Petition
for custody filed by Maria Albores in the Third District Court, Salt Lake

County, Matheson Courthouse.

STATEMENT OF THE CASE
COURSE OF PROCEEDINGS

On 6-21-2004 Maria Albores filed a custody action in the Third
District Court for Salt Lake County where both she and Agustin
Bracamontes, the father of her child, reside. On 7-7-2004 she filed an
Amended Verified Petition for Custody. On 7-13-2004 she filed a properly
endorsed Summons showing that the Summons had been served on 7-9-2004

by leaving it with Antonia Rosa, the woman residing with Agustin. On 7-



15-2004 Maria filed a constable’s proof of service showing service of a
“Verified Petition” on Agustin Bracamontes, by delivering the Petition to
Antonia Rosa. On 12-6-2004 Maria filed an Amended Constable Proof of
Service showing that the “Amended Verified Petition” had been the petition
actually served on 7-9-2004. On 12-16-2004 the default of Agustin
Bracomontes was entered by the Clerk of the Court. On January 11, 2005,
Judge Sandra Peuler signed a minute entry entitled “Court’s Ruling” which
sua sponte summarily denied the petition for failure of Marie to plead

standing to bring an action such as divorce or paternity.

STATEMENT OF THE CASE
DISPOSITION IN TRIAL COURT

The trial Court sua sponte summarily denied the Custody Petition of
Maria Albores because the Petition did not allege standing for other types of

actions such as divorce or paternity.

STATEMENT OF FACTS
On July 7, 2004, Maria Albores filed an amended petition for

custody.' The amended petition states: “There has been one child born to

' Maria Albores is an immigrant with poor English language skills.
The petition was prepared by counsel in his clinic (now closed) which
provided assistance to pro se parties. The top of the Petition contains the



the parties, Nathalia B. Suastegui, born 5/15/2003.” The petition did not ask
the trial court to determine the standing of the parties to file divorce or
paternity. The amended petition did not state grounds for divorce nor ask for
a divorce or determination of paternity as relief.

Agustin Bracamontes was properly served with the amended petition
but failed to answer and his default was entered on 12/16/2004 by the clerk
of the court.

On 1/11/2005 the trial court sua sponte summarily denied the petition
in a signed minute entry order entitled “Court’s Ruling” which reads as
follows:

This matter has been brought as a petition for custody, without any

request that the court determine the standing of the parties to bring

such action, such as a divorce or an action to establish paternity.

Therefore, the petition is denied.

(A complete copy of this order is in the trial court file at pages 49 and 50 and

the addendum to this brief at page 1.)

language “Online Court Assistance Program”. The Online Assistance Court
Program (OCAP) is the Legislatively mandated interactive Internet system
for the preparation of court documents by persons not legally trained. The
petition was created by modifying an OCAP divorce petition. There was not
then, nor is there now, a program on OCAP which allows a pro se litigant to
prepare paperwork for a custody action separate and apart from divorce.
However, the OCAP Board has approved a program which will probably be
available to the public sometime in 2005 or 2006 and will allow users to
include custody as part of a suit to determine parentage under the new Utah
Uniform Parentage Act, Utah Code § 78-45g-101 et Seq.



The trial court did not notify Maria prior to the denial, did not ask her
to brief the issue and did not invite argument of any type whatsoever prior to
issuing the denial. Maria was therefore unable to preserve the legal

arguments she presents for the {irst time here on appeal.

SUMMARY OF ARGUMENT
Issue I. Maria Albores should be allowed to raise arguments for the

first time on appeal where the trial court failed to notify her in any way prior
to the denial of her petition and failed to seek input of any type or allow
argument of any kind. The trial court’s failure to accord Maria any type of
due process whatsoever prior to the summary dismissal of her case is a rare
anomaly, which at a minimum violates Maria’s constitutional right to be
heard concerning her fundamental constitutionally protected right to custody,
and could not be anticipated by Maria.

The trial court’s denial of Maria’s petition is also plain error: (1) there
was a denial of Maria’s right to be heard, which is an error; (2) the error
should have been obvious to the trial court based on the Constitutional
requirement to -- at a minimum -- allow Maria to be heard; and (3) the error

is harmful in that Maria continues without a custody order in place.

10



Issue II. Under Utah Code Ann. § 30-3-10(1) an action for custody

in Utah may be brought as its own independent proceeding separate from
other actions such as divorce or paternity. The Utah Supreme Court has
made it clear that section 30-3-10 applies to custody cases where the parties
are not married. To rule otherwise would be to allow the State Legislature to
adopt a law which treats married parents different from non-married parents,
which would violate both the federal and Utah Constitutions.

This Court should give the word “or” in section 30-3-10(1) its plain
meaning. Thus when “or” is used in the phrase “If a husband and wife
having minor children are separated, or their marriage is declared void or
dissolved. . .” -- and where this statute has been interpreted to apply to both
married and non-married couples -- the plain meaning of the phrase is that
custody is actionable if a couple having minor children are separated.

Forcing a couple to obtain a divorce or paternity determination in
order to have access to the courts for the resolution of a custody issue
violates public policy. Public policy favors the stability which a custody
determination brings to the life of a child. Public policy favors preserving
marriages and not forcing couples to divorce solely as a method of gaining
access to the court for other issues. There can be no public policy in favor of

forcing couples to file a paternity action to access the court for custody

11



where paternity was not at issue and where Utah’s paternity statute did not
even mention custody, little alone require that paternity and custody must be

filed together.
Issue I11. Standing requires: (1) a justiciable controversy; (2) the

parties’ interests be adverse; (3) the party seeking relief have a legally
protectible interest in the controversy; and (4) the issues between the parties
be ripe for judicial determination. This means that there must be an actual or
imminent clash of legal rights and obligations between the parties before
they have standing.

There is no indication in the sparse record to this case that either
Maria or Agustin had a need to have the trial court decide divorce or
paternity, or that they had a justiciable controversy as to those issues.
Alleging divorce or paternity in Maria’s custody petition without standing
would be a violation or Rule 11 of the Utah Rules of Civil Procedure.

Issue I'V. All parents have a constitutionally protected interest in the

care and custody of their children.

Under a federal Constitutional analysis, the denial of access to the
courts to obtain custody orders of parents who don’t happen to have standing
to bring a divorce or paternity action is clearly an impermissible unequal

treatment of parents who have equal fundamental constitutional rights.

12



Likewise, under Article I, Section 24 of the Utah Constitution, the
trial court must apply the laws equally to all parents. If the trial court treats
one group of parents different from another there must be a reasonable basis
related to the law being applied.

There is no state interest in forcing parents to divorce. On the
contrary, public policy favors preserving marriages. Further, there can be no
public policy read into Utah’s divorce statutes where Utah Code § 30-3-10(1)
clearly allows custody actions upon separation of parents and without the
need to file for divorce.

There is no state interest in forcing parents to seek paternity
determinations where paternity is not at issue. Doing so raises an
impermissible artificial barrier to access the courts for determination of
constitutionally protected custody interests. Further, there can be no public
policy read into the paternity statute in effect at the time this case arose
where that statute did not even mention custody little alone authorize or
require custody to be filed with paternity. Nor has the Utah Legislature
spoken differently with the adoption of the new 2005 Parentage Act which
clearly allows custody to be filed in conjunction with a petition for

determination of parentage, but does no mandate such a filing.
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On the other hand, there is a clear state interest in allowing access to
the courts for parents to resolve issues arising out of their constitutionally
protected right of the care and custody of their children. In its role as
Parens Patriz the state has an acute interest in insuring stability in the lives
of children.

Issue V. The right of access to the courts is a fundamental right in

and of itself found in the federal Constitution First Amendment right to
Petition. To deny court access the trial court must at a minimum be
protecting a countervailing state interest of overriding significance.

Access to the courts is protected in the Utah Constitution under its
open courts provision, Article I, Section 11. This open courts provision
guarantees access to the courts and guarantees a judicial procedure to protect
basic individual rights. A parent’s right to the custody and care of children
is a basic individual right.

Under Article I, Section 11, there is a two part analysis. The first, the
denial by the trial court of Maria’s petition must leave her and her child with
an effective and reasonable alternative remedy to an independent action for
custody. Unless she were to violate Rule 11 of the Utah Rules of Civil
Procedure and seek a determination of standing to bring another action, such

as divorce or paternity for which she does not have such standing, the trial
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court left her with no other alternatives. Nor are there any other alternatives
at common law or under any statute.

Second, if no alternative remedy is provided, does the denial eliminate
a clear social or economic evil. In light of the huge societal benefit of court
ordered custody arrangements which bring stability to a child’s life and work
to resolve points of contention between two parents, there is no clear social
or economic evil which the trial court’s denial of Maria’s petition seeks to
overcome. Maria is merely asking the court to decide a custody issue, which
given the volume of custody cases in Utah’s courts is a routine function of
those courts. On the other hand, forcing people into divorce merely to
access the court is itself creating a social evil. Placing hollow artificial

barriers to the access of the court is itself the creation of a social evil.

DETAIL OF ARGUMENT

I. May Maria Albores make an argument for the first time on
appeal where the trial court sua sponte summarily denied her petition
for custody without notifying her prior to the denial, without asking her
to brief the issue and without inviting or granting opportunity for
argument of any type prior to issuing the denial of the petition?

1. The preservation rule

As a general rule, arguments not raised before the trial court may not

be raised on appeal. State v. Holgate, 2000 UT 74, § 11, 10 P.3d 346. The
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preservation rule applies to every claim, including constitutional questions.
Id. To be able to raise an argument for the first time on appeal an Appellant

must demonstrate either that exceptional circumstances exist, or plain error

was committed by the trial court. Id. (citing Monson v. Carver, 928 P.2d

1017, 1022 (Utah 1996); and State v. Lopez, 886 P.2d 1105, 1113 (Utah

1994)). "[T]he exceptional circumstances exception is ill-defined and

applies primarily to rare procedural anomalies." State v. Dunn, 850 P.2d

1201, 1209 n.3 (Utah 1993). See also State v. Irwin, 924 P.2d 5, 8 (Utah

App. 1996).

2. Judge Peuler’s denial is a procedural anomaly and
therefore an exceptional circumstance

The trial court’s denial of Maria Albores’ custody petition is a rare
procedural anomaly. The trial court sua sponte denied the petition without
notifying Maria prior to the denial, without asking Maria to brief the issue
and without inviting or granting opportunity for argument or input of any
type prior to issuing the denial of the petition.

This total lack of procedural due process is an exception to the normal
practice by District Court judges of holding a hearing prior to signing an
order which terminates an action. “Although the exact requirements of due

process may vary from situation to situation, the minimum requirements of

16



due process include adequate notice and an opportunity to be heard in a

meaningful manner.” Jau-Fei Chen v. Jua-Hwa Stewart, 2004 UT 82, 9 68

(citing Dairy Prod. Serv., 2000 UT 81 at 49, 13 P.3d 581).

3. Maria had no reason to anticipate the need to present
argument that custody is an independent action

Maria had no reason to anticipate she would need to present an
argument in the t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>