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IN THE UTAH COURT OF APPEALS

STEVEN WILLIAMS and KYLE
WILLIAMS,

Case No. 930758-CA
Plaintiff/Appellant,

vs.
Priority No. 15
MALUALANI B. HOOPIIANA,
Trustee of the MALUALANI B.
HOOPIIANA TRUST,

Defendant/Appellee.
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STATEMENT OF JURISDICTION

Jurisdiction is appropriate in this Court pursuant to

§78-2a-3(2) (k) U.C.A. (1953, as amended).

STATEMENT OF ISSUES
AND

STANDARD OF REVIEW

1. DID THE TRIAL COURT CORRECTLY UPHOLD THE

DEFENDANT'S EASEMENT FOR A '"SPUR TRACK" ACROSS PLAINTIFF'S REAL



PROPERTY WHEN THE RAILROAD COMPANY HAD ABANDONED ITS EASEMENT DUE
TO NON-USE AND WHERE THE PURPOSE FOR THE EASEMENT HAS CEASED TO

EXIST?

The Standard of Appellate Review applicable to this
case is the correct application of the common law on termination
of easements based upon the facts of this case which are not in

dispute. Gauger v. State of Kansas, 815 P.2d 501 (Kan. 1991);

Kearney & Sons v. Fancher, 401 S.W.2d 897 (Tex. 1966).

STATEMENT OF THE CASE

The case on appeal is an action by the
Plaintiff/Appellant to terminate a railroad easement across its
property after the railroad disclaimed and abandoned its easement
and removed the tracks. The Defendant/Appellee, the owner of the
adjacent property, continued to claim an easement across the land
of the Plaintiff/Appellant. The Plaintiff brought suit to quiet
the title to his property. A subsequent Motion for Summary
Judgment by the Plaintiff/Appellant was denied by the trial
court. The case was then tried before the trial court as a bench
trial, where the trial court refused to terminate the easement in
behalf of the Defendant/Appellee. The Plaintiff/Appellant brings

this appeal on the judgment of the trial court.



STATEMENT OF FACTS.

1. The Plaintiffs/Appellants are residents of Salt
Lake County and are owners of certain real property located at
737 South 300 West, Salt Lake City, Utah 84101, and more
particularly described as follows:
Lot 5, Block 12, Plat "A", Salt Lake

City Survey, as is recorded 1in the
Salt Lake County Recorder's Office.

2. The Plaintiffs/Appellants have been in open common,
notorious, exclusive, continuous and adverse possession of all
said property for more than eighteen (18) years and have paid

property taxes on the property referred to above.

3. On or about April 6, 1917, the then owner of Lot 5,
referred to above, Theodore T. Burton and Florence Burton, his
wife, granted to the Oregon Shortline Railroad Company a railroad
easement for a right-of-way for the construction, operation and
maintenance of a railroad spur that traversed through all of Lot
5. (Please see Exhibit "A" attached and incorporated by

reference). (Transcript P.5)



4. A condition of the Easement of April 6, 1917,
granted by the previous owner of Lot 5 was that:

"If at any time the said spur track or any portion
thereof shall be removed from the above-described
land, then and in that event this conveyance shall
become null and void and have no affect between
the parties hereto or their successors, or assigns,
as to such trackage so removed."

5. Subsequently, on or about February 8, 1947, the
then owner of Lot 5, Florence M. Burton, granted to the then
owner of the following real property;

The West 1/2 of Lot 6, Block 12, Plat "A"

Salt Lake City Survey.

a right-of-way for a spur track in perpetuity. However the
right-of-way was granted for the exclusive use of the real
property as a "spur track" and could not be extended to any other
property adjacent to the west half of Lot 6, Block 12, Plat "A",
Salt Lake City Survey. Said Easement of February 8, 1947 was
subject to the terms and conditions of the original Easement of

April 6, 1917. (Please see Exhibit "B" attached and incorporated

by reference). (Transcript P.6)

6. The successor-in-interest to Edward L. Burton, the
Grantee of the right-of-way for a railroad spur on the west 1/2

of Lot 6, is the Defendant/Appellee who is the current owner and



in possession of certain real property at 349 West 700 South,
Salt Lake City, Salt Lake County, State of Utah, more
particularly described as follows:

West 1/2 of Lot 6, Block 12, Plat "A", Salt Lake

City Survey.
The Defendant/Appellee, claims some right, title, or interest to
the right-of-way for the spur track (railroad) granted by the

Plaintiff's predecessor-in-interest to the Oregon Shortline

Railroad Company on or about April 16, 1917.

7. On or about July 6, 1983, the Union Pacific
Railroad Company, the Lessee of the raillroad spur across Lot 5,
notified the Plaintiffs/Appellants, who are now the owners of Lot
5, of their Notice of Intent to Terminate the Easement of April
6, 1917, that was originally granted to the railroad company for
the creation of the railroad spur track. The railroad's basis to
terminate the easement was due to the non-use by the owners of
Lot 5 and Lot 6. The owner of Lot 6 had failed to use the
railroad spur line during the past ten (10) years. (See Exhibit

"C-1" attached).

8. On December 17, 1987, the Union Pacific Railroad
for and in behalf of the Oregon Shortline Railroad Company,

recorded a Disclaimer releasing all of their rights, title and



interest to the Easement of April 6, 1917, and removed the
railroad track, ties, and other equipment and vacated the
railroad spur easement. (Please see Exhibit "C-2" attached and
incorporated by reference). (Transcript P’.7,10). Said Disclaimer
of December 17, 1987, was granted based upon the original terms

of the railroad spur Easement of April 6, 1917, which stated:

"If at any time the said spur tracks,

or any portion thereof shall be removed
from the above-described land, then and

in the event this conveyance shall become
null and void and of no effect between

the parties thereto or their successors

or assigns as to such trackage so removed."

9. The Defendant/Appellee has been notified of the
Disclaimer of December 17, 1987, as to the railroad spur Easement
by the Oregon Shortline Railroad Company and/or the Union Pacific
Railroad Company, and the railroad's conclusion that the Easement
is terminated based upon the removal of the railroad tracks and
equipment by the railroad company. (Transcript P.45) However,
Defendant/Appellee continues to assert an interest in the
disclaimed railroad spur easement across the
Plaintiff's/Appellant's property claiming that the granting of a
easement was perpetual, despite the fact that the easement has
failed by virtue of the cessation of the "specific purpose" upon

which the Defendant's predecessor in interest was granted an



easement, that is, the continued existence of the railroad spur.
(Please see Exhibit "D" for a copy of Plat showing the alignment

of the extinguished railroad easement).

10. The Defendants/Appellees, subsequent to December
17, 1987, removed from Lot 6 the rails and ties on their property
and a portion of the ties and rails on the

Plaintiff's/Appellant's property.

11. Plaintiffs/Appellants brought this suit to Quiet
Title to the property located in Lot No. 5, in view of the
continued assertion of a real property interest by the
Defendant/Appellee in his continued claim for a railroad easement

through Plaintiffs/Appellants' property.

SUMMARY OF ARGUMENT

1. The Easement of April 6, 1917, across the lot of
the Plaintiff/Appellant was conditional upon the tracks being
removed. This condition was applicable to any assignment of the
owner of the real property of Lot 5. The subsequent Assignment
of Easement to the owner of Lot 6, on February 8, 1947, was
subject to the conditions of the first Easement of April 6, 1917.

When the railroad disclaimed its easement and removed the tracks



on Lot 5, that disclaimer and track removal effectively
terminated the easement of February 8, 1947, to the owner of Lot

6.

2. The easement of April 6, 1917, and February 8,
1947, were "specific purpose easements". The disclaimer of
easements by the railroad and the subsequent removal of the
tracks terminated the special purpose of the easement. The use

was abandoned. Thereupon the easement as to Lot 6 is terminated.

3. Non-use of the easement by both owners of Lot 5 and
6 are reflected by the failure to use the easement by either
owner in the last ten (10) years. The owner of Lot 6 removed the
tracks from his property and the railroad removed the tracks on
Lot 5 and in the adjacent streets. This removal of tracks
established intent on the part of the Defendant/Appellee to
abandon his easement. Public policy favors the clearing of

titles of property where an easement has been abandoned.



ARGUMENT

POINT I.

DEFENDANT'S EASEMENT WAS CONDITIONAL UPON PLAINTIFFS'
EASEMENT. A careful reading of Exhibit "A" which is the Easement
of April 6, 1917, clearly indicates that the original Easement
across the Plaintiffs' land was conditional upon its "specific
use", and that any assignment was also bound by that condition

which is found in the last paragraph of Exhibit "A":

" ., . . . and if at any time the said spur
tracks, or any portion thereof shall be
removed from the above-described land,
then and in that event this conveyance
shall become null and void and of no
effect between the parties hereto or
their success or assigns, as to such
trackage so removed."

The owner of Lot 5, subsequently conveyed a right-of-
way to Lot 6. Reference to the Agreement Creating Right-of-Way
of February 8, 1947, clearly indicates that it was contemplated
by the Grantor and the Grantee that the easement to the owner of
Lot 6, was conditional upon the existence of the railroad
easement granted by the owner of Lot 5. The Paragraph 3 of the
Agreement Creating Right-of-Way of February 8, 1947, reads as

follows:



"All of Lot 5, Block 12, Plat "A", Salt Lake

City Survey, over which a spur track of the
Union Pacific Railroad Company is located

which leads into the property of the party
of the second part (emphasis added)."

Furthermore, same Agreement refers to the existence of

the rail-road easement in Paragraph 4, which reads as follows:

" . . . . which is served by the spur track
above referred to which crosses the property
of the first part (owner of Lot 5). Emphasis
added.

Again, in Paragraph 5, of the same Agreement the
Grantee and the Grantor both acknowledge the fact that the
Agreement Creating Right-of-Way of February 8, 1947, acknowledges
the existence of the previous right-of-way established on April
6, 1917 on the property of the owner of Lot 5, where the

Agreement says as follows:

"Whereas, said parties are desirous of
establishing the right-of-way for said spur
track of record, now therefore, this
Agreement witnesseth:"

Clearly, the reading of Exhibit "A" and Exhibit "B" are
inter-related and conditional upon one another. The time of the
easements being granted are sequential and dependant. The owner
of Lot A could only give to Lot B something that previously

existed. That is, the railroad easement of April 6, 1917. The

10



terminology in Exhibit "B" regarding granting the easement as a
"perpetual right" is conditional upon the existence of the
easement through Lot 5. As long as the easement for the railroad
existed on Lot 5, the owner of Lot 6 had that perpetual right to
use the easement. However, if the easement terminated on Lot 5,
the easement of Lot 6 became null and void as the easement had a

"specific purpose" which had terminated.

POINT 1II.

WSPECIFIC PURPOSE EASEMENTS' ARE CONDITIONAL UPON THE
CONTINUED EXISTENCE OF THAT "SPECIFIC PURPOSE'. It is settled
law that where an easement is granted for a specific purpose that
upon the termination of that specific purpose the easement
terminates and the underlying real property for which the
easement was granted reverts back to the owner of the underlying
property. That is to say, that the Plaintiffs as the owners of
Lot 5, received their property back free and clear of any claim
or encumbrance when the Union Pacific Railroad disclaimed any
further interest in the rail-road right-of-way across Lot 5.
(Please see Exhibit "C" which constitutes the Disclaimer and
abandonment by the Union Pacific Rail-Road which is the

successor-in-interest to the Oregon Short Line Rail-Road Company,

11



which occurred on December 17, 1987, and was duly recorded with

the Salt Lake County Recorder's Office.

In the case of Gauger v. State of Kansas, et al., 815

P.2d 501 (Kan. 1991), the Supreme Court of the State of Kansas on
a case closely in point indicated that the owner of the property
over which the easement existed received the property back
without any encumbrance or existing easement when the purpose for
the easement, that is, the railroad right-of-way, terminated.
The Court stated on Page 504:

In Pratt v. Griese, 196 Kan. 182, Syl. {1,

409 P.2d 777 (1966), this court said,

"An easement for a railroad right-of-way

is limited by the use for which the easement

is acquired, and when that use is abandoned

the easement is terminated and the property
reverts to the owner of the servient estate."

And the court further stated in the same opinion on Page 505:

"Whatever its name, the interest was taken
for use as a right of way, it was limited
to that use, and must revert when the use
is abandoned."

This same basic doctrine has been affirmed by the Court
of Civil Appeals of Texas in the case of Kearney & Son V.

Fancher, 401 S.W.2d 897 (Tex. 1966), where the Court in a case in

12



point, was dealing with an easement over property in which the
railroad had terminated its easement to an adjacent landowner.

The Court stated the following on Page 906:

"The record reflects that the purpose for
which the easement was granted has ceased
to exist. Because of the cessation of, and
impossibility of, use in accordance with
the specific purpose, granted, the easement
has now terminated and appellant's title
should be cleared of the cloud cast by the
prior grant of such easement. This rule is
stated in Shaw v. Williams, 332 S.wW.2d 797,
P. 800 (Eastland Civ.App., 1960, no writ.
hist.) as follows: ‘An easement granted

for a particular purpose terminates as
soon _as such purpose ceases to exist, is

abandoned, or is rendered impossible of
accomplishment.' 28 C.J.S. Easements §54,

p. 718". (Emphasis added).

This same basic doctrine is affirmed by the Court of
Appeals of the State of Oregon, 1977, in the case of Firebaugh v.

Boring, Or. App., 591 P.2d 421.

In the case now before the Court, the owner of Lot 6,
(the Defendants) are unable to claim an easement over Lot 5,
(owned by the Plaintiffs) due to the fact that the easement was
abandoned and terminated by the railroad company. The owner of
Lot 5, is unable to grant an easement to the owner of Lot 6, even
if he wished to do so, due to the lack of impossibility of use as

the railroad easement no longer exists.

13



POINT III

THE DISCLAIMER OF THE EASEMENT BY THE RAILROAD COMPANY
TERMINATES THE DEFENDANTS EASEMENT. Based upon the case law
stated above, the review of Exhibit "C", and the Disclaimer of
December 17, 1987, wherein the railroad company abandoned and
terminated its easement over Lot No. 5, clearly voids and
terminates the Agreement Creating Right-of-Way of February 8,
1947, (Exhibit "B") granted by the prior owner of Lot 5 to the
owner of Lot 6. The right-of-way for the owner of Lot 6 was
conditional upon the existence of the railroad easement.
Subsequent to the issuing of the Disclaimer and recording the
same of December 17, 1987, the railroad company removed the
rails, ties, switches and all other equipment which enabled the
railroad to traverse Lot 5. Furthermore, the railroad company
disclaimed any further right, title or interest in maintaining an
easement across the property of Lot 5. The Plaintiffs, the
owners of Lot 5, are faced with the "impossibility of
accomplishment" in providing a spur track for the use and
benefit of the owner of Lot 6. Therefore, the easement claimed
by owner of Lot 6 is now null and void and the property under
which the previous railroad track existed on Lot 5 reverts to the
owner of Lot 5, without any further encumbrances or easements

claimed by the owner of Lot 6.

14



POINT 1IV.

THE EASEMENT OF APRIL 6, 19817, AND THE RIGHT-OF-WAY OF
FEBRUARY 8, 1947, ARE SEQUENTIAL AND ARE LINKED. A clear and
careful reading of the Easement and Right-of-Way referred to
above clearly indicates that the Right-of-Way of February 8,
1947, refers to the railroad spur which exists only as a direct
result of the Easement of April 16, 1917. The owner of Lot 5
could not give a spur track right-of-way in 1947 if he had not
previously entered into an Easement in 1917 with the railroad.
Furthermore, both the Easement of 1917 and Right-of-Way of 1947
are "gpecific in purpose", that is, both refer to a "“spur track”.
The Grantor of the Right-of-Way of 1947 (the owner of Lot 5)
could not grant the Right-of-Way without first having the
Easement of 1917. When the Easement of 1917 was disclaimed in
1987 and the railroad tracks, ties and switches were removed, the
owner of Lot 5 could no longer provide a right-of-way on the
existing Easement because the Easement ceased to exist. It
ceased to exist not because of any overt act on the part of the
owner of Lot 5 or of any act of the owner of Lot 6. The Easement
and subsequently the Right-of-Way ceased to exist because of the
railroad's disclaiming any interest in the Easement and removing

physical equipment making the use of the "spur track" impossible.

15



POINT V.

PUBLIC POLICY FAVORS REMOVING DISCONTINUED RIGHT-OF-
WAYS. There is a public policy benefit in terminating easement
and right-of-ways where the specific purpose of that right-of-way
or easement ceases to exist. Otherwise, properties would
continue to have encumbrances and encroachments by adjacent
property owners who could not use discontinued rights-of-way or
easements which would continue to cloud the title of the these
properties with no realistic possibility of ever using the right-
of-way. This doctrine is spelled out in detail in the case of
Kearney & Son v. Fancher, 401 S.W. 2nd 897 (Tex. 1966), on page

906, previously quoted.

POINT VI.

THE EASEMENT HAS BEEN ABANDONED THROUGH NON-USE BY ITS'

OWNER. In the State of Utah the case of Western Gateway Storage

Company vVv. Treseder, 567 P.2d 181 (Utah 1977) clearly
established the criteria for abandonment of an easement through

non-use. The Court has stated on Page 182 the following:

"It is well recognized that an easement or right-
of-way may be abandoned. . . . . This court has
previously recognized a right gained by conveyance
may not be lost by non-use alone and that an
actual intent to abandon be evident."

16



In viewing the facts of this case we find that the easement owned

by the Defendant/Appellee is by conveyance or by grant rather

than by prescriptive use. Other relevant factors which the Court

set out as essential for abandonment in Western Gateway Storage

Compan v. Treseder, supra, are present in the case at hand as

follows:

(a)

(b)

Non-Use. The facts are undisputed that the
subject right-of-way has not been used by the
owner of Lot 5 or Lot 6 for approximately ten (10)
years. This fact is further supported by the
letter from the Union Pacific Railroad to the
owner of Lot 5, Mr. Richard Williams, dated July
6, 1983, (Exhibit C-1) in which they indicate that
the railroad spur was not being used and that the
railroad intended to terminate its easement. Four
years later on December 17, 1987, the railroad
filed a Disclaimer of the easement which was
recorded on June 2, 1988.

Intent to Abandon. The Defendant/Appellee has
also demonstrated his intent to abandon the
easement through its failure to utilize the
easement which was specific in nature as a
railroad spur. Subsequent to the Disclaimer of

the easement by the Union Pacific Railroad Company

17



recorded on June 2, 1988, the Defendant had the
railroad rails and ties removed from his property
and apparently sold for salvage or scrap.
Defendant/Appellee also caused his agent to enter
onto the property of the Plaintiffs and remove a
portion of the railroad ties and rails for the
same purpose. This conduct after having been
placed on notice of the railroads intent to
disclaim and terminate the right-of-way of 1983
and then the actual Disclaimer of 1988, and the
Defendant/Appellee then removes the rails and
ties, clearly shows the Defendant/Appellee's
intent to abandon the easement. As this easement
was for the specific purpose of providing only a
railroad spur line to the Defendant/Appellee's
property, the Defendant/Appellee was precluded
from utilizing the easement for any other purpose.
The removal of the railroad rails and ties clearly
indicate that it was his intent to no longer
utilize the easement in question. This conduct
coupled with the actual notice that the
Defendant/Appellee had of the railroad's
disclaimer and eventual termination of the right-

of-way coupled with the specific nature of the

18



railroad's easement shows actual intent on the
part of Defendant to abandon that easement. The
easement in its present condition cannot be used
by the Defendant/Appellee whatsoever due to the
specific nature of the Defendant/Appellee'’s
easement over the Plaintiff's property; that is
for the use of a railroad spur line. There has
been no occasional use during the last
approximately ten (10) years and now there can be
no use whatsoever due to the removal by the
Defendant/Appellee of his own railroad rails and
ties and the further removal of the ties and rails
by the railroad from the Plaintiff/Appellant's
property and its termination of the railroad's
right-of-way on 700 South and the further removal
of the rails and ties from that public street
which provided access to the Plaintiff/Appellant's

property.

The intent to abandon by the non-use of the
Defendant/Appellee of his easement is clear and convincing and

meets the criteria as set out in the Western Gateway Storage

Company v. Treseder, cited above.

19



CONCLUSION

Easements that have specific purposes cease when that
specific purpose is extinguished, removed, or no longer exists.
When the railroad terminated and abandoned its easement through
Lot 5, the owner of Lot 6, who had received a perpetual right-of-
way for a railroad track through Lot 5, could no longer claim
such right as the owner of Lot 5, could no longer provide such an
easement as the railroad easement was terminated and the railroad
track was removed. A review of the two (2) Easements in Exhibit
"A" and "B" clearly indicate that they were linked and
conditional. The owner of Lot 5, should have his title to his
property free and clear without any further claim or encumbrance
by the owner of Lot 6, as to a railroad easement. Not only was
the easement for a "specific purpose" but the easement had been
abandoned by the Defendants/Appellees through "non-use" over a
ten (10) year period of time, continued non-use after receiving
notification by the railroad of its intent to abandon or disclaim
the easement and then after the abandonment by the railroad, the
Defendants/Appellees removed the railroad ties and rails further
indicating his intent to abandon the easement, as the easement
was specific and limited in its use as a railroad spur. The
Defendants/Appellees were unable to use the easement for any

other purpose.

20



Plaintiff/Appellant's prays that the Court of Appeals
reverse the ruling of the trial court as a matter of law and
require the trial court to terminate the easement of the
Defendant/Appellee and quiet the title of the real property owned

by the Plaintiff/Appellant.

DATED this / c:> day of February, 1994.

oo d | Poude

HOLLIS S. HUNT
Attorney at Law

21



CERTIFICATE OF MAILING

This certifies that two (2) true and correct copies of
the foregoing Appellant's Brief was mailed to attorney for
Defendants/Appellees, George K. Fadel, at 170 West Fourth South,
Bountiful, Utah 84010 this é(o day of February, 1994.

whouin 4 Lo

wp5\williams\brief.app

22



ADDENDUM "AW

23



HOLLIS S. HUNT - #1587
Attorney for Plaintiff

243 East 400 South, Suite 200
Salt Lake City, Utah 84111
Telephone: 531-0099

IN THE THIRD JUDICIAL DISTRICT COURT
SALT ILAKE COUNTY, STATE OF UTAH

STEVEN WILLIAMS, and KYLE
ANN WILLIAMS, PLAINTIFF'S TRIAL BRIEF
Plaintiffs,

vs. Civil No. 92090600PR
MALUALANI B. HOOPIIANA,
Trustee of the MALUALANI B.
HOOPIIANA TRUST,

Judge Homer F. Wilkinson

Defendants.

b "l N N e N o N N P e N N

Plaintiffs submit the following Trial Brief in
support of arguments at trial:

I. FACTS

1. The Plaintiffs are residents of Salt Lake County
and are owners of certain real property located at 737 South
300 West, Salt Lake City, Utah 84101, and more particularly
described as follows:

Lot 5, Block 12, Plat "AY", Salt Lake
City Survey, as is recorded in the
Salt Lake County Recorder's Office.



2. The Plaintiffs have been in open common,
notorious, exclusive, continuous and adverse possession of
all said property for more than eighteen (18) years and have
paid property taxes on the property referred to above.

3. On or about April 6, 1917, the then owner of Lot
5, referred to above, Theodore T. Burton and Florence Burton,
his wife, granted to the Oregon Shortline Railroad Company a
railroad easement for a right-of-way for the construction,
operation and maintenance of a railroad spur that traversed
through all of Lot 5. (Please see Exhibit "A" attached and

incorporated by reference).

4. A condition of the Easement of April 6, 1917,
granted by the previous owner of Lot 5 was that:

"If at any time the said spur track or any portion
thereof shall be removed from the above-described
land, then and in that event this conveyance shall
become null and void and have no affect between
the parties hereto or their successors, or assigns,
as to such trackage so removed."

5. Subsequently, on or about February 8, 1947, the
then owner of Lot 5, Florence M. Burton, granted to the then

owner of the following real property:;

The West 1/2 of Lot 6, Block 12, Plat "A"
Salt Lake City Survey.

a right-of-way for a spur track in perpetuity. However the
right-of-way was granted for the exclusive use of the real

property as a "spur track" and could not be extended to any
other property adjacent to the west half of Lot 6, Block 12,
Plat "A", Salt Lake City Survey. Said Easement of February
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8, 1947 was subject to the terms and conditions of the
original Easement of April 6, 1917. (Please see Exhibit "B"
attached and incorporated by reference).

6. The successor-in-interest to Edward L. Burton,
the Grantee of the right-of-way for a railroad spur on the
west 1/2 of Lot 6, is the Defendant who is the current owner
and in possession of certain real property at 349 West 700
South, Salt Lake City, Salt Lake County, State of Utah, more
particularly described as follows:

West 1/2 of Lot 6, Block 12, Plat "A", Salt Lake
City Survey.

The Defendant, claims some right, title, or interest to the
right-of-way for the spur track (railroad) granted by the
Plaintiff's predecessor-in-interest to the Oregon Shortline
Railroad Company on or about April 16, 1917.

7. On or about July 6, 1983, the Union Pacific
Railroad Company, the Lessee of the railroad spur across Lot
5, notified the Plaintiffs, who are now the owners of Lot 5,
of their Notice of Intent to Terminate the Easement of April
6, 1917, that was originally granted to the railroad company
for the creation of the railroad spur track. The railroad's
basis to terminate the easement was due to the non-use by the
owners of Lot 5 and Lot 6. The owner of Lot 6 had failed to
use the railroad spur line during the past twenty (20) years.
(See Exhibit "c-1" attached).

8. On December 17, 1987, the Union Pacific Railroad
for and in behalf of the Oregon Shortline Railroad Company,
recorded a Disclaimer releasing all of their rights, title



and interest to the Easement of April 6, 1917, and removed
the railroad track, ties, and other equipment and vacated the
railroad spur easement. (Please see Exhibit "C-2" attached
and incorporated by reference). Said Disclaimer of December
17, 1987, was granted based upon the original terms of the
railroad spur Easement of April 6, 1917, which stated:

"If at any time the said spur tracks,

or any portion thereof shall be removed
from the above-described land, then and

in the event this conveyance shall become
null and void and of no effect between

the parties thereto or their successors

or assigns as to such trackage so removed."

9. The Defendant has been notified of the Disclaimer
of December 17, 1987, as to the railroad spur Easement by the
Oregon Shortline Railroad Company and/or the Union Pacific
Railroad Company, and the railroad's conclusion that the
Easement is terminated based upon the removal of the railroad
tracks and equipment by the railroad company. However,
Defendant continues to assert an interest in the disclaimed
railroad spur easement across the Plaintiff's property
claiming that the granting of a easement was perpetual,
despite the fact that the easement has failed by virtue of
the cessation of the "specific purpose" upon which the
Defendant's predecessor in interest was granted an easement,
that is, the continued existence of the railroad spur.
(Please see Exhibit "D" for a copy of Plat showing the
alignment of the extinguished railroad easement).

10. The Defendants, subsequent to December 17, 1987,
removed from Lot 6 the rails and ties on their property and a
portion of the ties and rails on the Plaintiff's property.
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11. Plaintiffs brought this suit to Quiet Title to
the property located in Lot No. 5, in view of the continued
assertion of a real property interest by the Defendant in his
continued claim for a railroad easement through Plaintiffs'

property.

II. 1ISSUE

DOES THE DEFENDANT'S EASEMENT FOR A "SPUR TRACK"
ACROSS PLAINTIFFS' REAL PROPERTY CONTINUE WHEN THE RAILROAD
COMPANY HAS ABANDONED ITS EASEMENT DUE TO NON-USE AND WHERE
THE PURPOSE FOR THE EASEMENT HAS CEASED TO EXIST?

III. POINTS AND AUTHORITIES

1. DEFENDANT'S EASEMENT WAS CONDITIONAL UPON
PLAINTIFFS' EASEMENT. A careful reading of Exhibit "A" which
is the Easement of April 6, 1917, clearly indicates that the
original Easement across the Plaintiffs' land was conditional
upon its "specific use", and that any assignment was also
bound by that condition which is found in the last paragraph
of Exhibit "A":

" ., . . . and if at any time the said spur
tracks, or any portion thereof shall be
removed from the above-described land,
then and in that even this conveyance
shall become null and void and of no
effect between the parties hereto or
their success or assigns, as to such
trackage so removed."

The owner of Lot 5, subsequently conveyed a right-of-
way to Lot 6. Reference to the Agreement Creating Right-of-
Way of February 8, 1947, clearly indicates that it was
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contemplated by the Grantor and the Grantee that the easement
to the owner of Lot 6, was conditional upon the existence of
the railroad easement granted by the owner of Lot 5. The
Paragraph 3 of the Agreement Creating Right-of-Way of
February 8, 1947, reads as follows:

"All of Lot 5, Block 12, Plat "A", Salt Lake
City Survey, over which a spur track of the
Union Pacific Railroad Company is located
which leads into the property of the party
of the second part (emphasis added)."

Furthermore, same Agreement refers to the existence
of the rail-road easement in Paragraph 4, which reads as

follows:

", . . . which is served by the spur track

above referred to which crosses the property

of the first part (owner of Lot 5). Emphasis
added.

Again, in Paragraph 5, of the same Agreement the
Grantee and the Grantor both acknowledge the fact that the
Agreement Creating Right-of-Way of February 8, 1947
acknowledges the existence of the previous right-of-way
established on April 6, 1917 on the property of the owner of
Lot 5, where the Agreement says as follows:

"Whereas, said parties are desirous of
establishing the right-of-way for said spur
track of record, now therefore, this
Agreement witnesseth:"

Clearly, the reading of Exhibit "A" and Exhibit "B"
are inter-related and conditional upon one another. The time

of the easements being granted are sequential and dependant.
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The owner of Lot A could only give to Lot B something that
previously existed. That is, the rail-road easement of April
6, 1917. The terminology in Exhibit "B" regarding granting
the easement as a "perpetual right" is conditional upon the
existence of the easement through Lot 5. As long as the
easement for the rail-road existed on Lot 5, the owner of Lot
6 had that perpetual right to use the easement. However, if
the easement terminated on Lot 5, the easement of Lot 6
became null and void as the easement had a "specific purpose"
which had terminated.

2. "SPECIFIC PURPOSE EASEMENTS" ARE CONDITIONAL UPON
THE CONTINUED EXISTENCE OF THAT "SPECIFIC PURPOSE". It is
settled law that where an easement is granted for a specific
purpose that upon the termination of that specific purpose
the easement terminates and the underlying real property for
which the easement was granted reverts back to the owner of
the underlying property. That is to say, that the Plaintiffs
as the owners of Lot 5, received their property back free and
clear of any claim or encumbrance when the Union Pacific
Railroad disclaimed any further interest in the rail-road
right-of-way across Lot 5. (Please see Exhibit "C" which
constitutes the Disclaimer and abandonment by the Union
Pacific Rail-Road which is the successor-in-interest to the
Oregon Short Line Rail-Road Company, which occurred on
December 17, 1987, and was duly recorded with the Salt Lake
County Recorder's Office.

In the case of Gauger v. State of Kansas, et al., 815
P.2d 501 (Kan. 1991), the Supreme Court of the State of
Kansas on a case closely in point indicated that the owner of

the property over which the easement existed received the



property back without any encumbrance or existing easement
when the purpose for the easement, that is, the railroad
right-of-way, terminated. The Court stated on Page 504:

In Pratt v. Griese, 196 Kan. 182, Syl. {1,
409 P.2d 777 (1966), this court saidg,

"An easement for a railroad right-of-way

is limited by the use for which the easement
is acquired, and when that use is abandoned
the easement is terminated and the property
reverts to the owner of the servient estate."

And the court further stated in the same opinion on Page 505

"Whatever its name, the interest was taken
for use as a right of way, it was limited
to that use, and must revert when the use
is abandoned."

This same basic doctrine has been affirmed by the
Court of Civil Appeals of Texas in the case of Kearney & Son
v. Fancher, 401 S.W.2d 897 (Tex. 1966), where the Court in a
case in point, was dealing with an easement over property in
which the railroad had terminated its easement to an adjacent
landowner. The Court stated the following on Page 906:

"The record reflects that the purpose for
which the easement was granted has ceased
to exist. Because of the cessation of, and
impossibility of, use in accordance with
the specific purpose, granted, the easement
has now terminated and appellant's title
should be cleared of the cloud cast by the
prior grant of such easement. This rule is
stated in Shaw v. Williams, 332 S.wW.2d 797,
P. 800 (Eastland Civ.App., 1960, no writ.
hist.) as follows: ‘An easement granted

for a particular purpose terminates as
soon as such purpose ceases to exist, is




abandoned, or is rendered impossible of
accomplishment.' 28 C.J.S. Easements §54,
p. 718". (Emphasis added).

This same basic doctrine is affirmed by the Court of
Appeals of the State of Oregon, 1977, in the case of

Firebaugh v. Boring, Or. App., 591 P.2d 421.

In the case now before the Court, the owner of Lot 6,
(the Defendants) are unable to claim an easement over Lot 5,
(owned by the Plaintiffs) due to the fact that the easement
was abandoned and terminated by the railroad company. The
owner of Lot 5, is unable to grant an easement to the owner
of Lot 6, even if he wished to do so, due to the lack of
impossibility of use as the railroad easement no longer
exists.

3. THE DISCLAIMER OF THE EASEMENT BY THE RAILROAD
COMPANY TERMINATES THE DEFENDANTS EASEMENT. Based upon the
case law stated above, the review of Exhibit "C", the
Disclaimer of December 17, 1987, wherein the railroad company
abandoned and terminated its easement over Lot No. 5, clearly
voids and terminates the Agreement Creating Right-of-Way of
February 8, 1947, (Exhibit "B") granted by the prior owner of
Lot 5 to the owner of Lot 6. The right-of-way for the owner
of Lot 6 was conditional upon the existence of the railroad
easement. Subsequent to the issuing of the Disclaimer and
recording the same of December 17, 1987, the railroad company
removed the rails, ties, switches and all other equipment
which enabled the railroad to traverse Lot 5. Furthermore,
the railroad company disclaimed any further right, title or
interest in maintaining an easement across the property of
Lot 5. The Plaintiffs, the owners of Lot 5, are faced with
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the "impossibility of accomplishment" providing a spur track
for the use and benefit of the owner of Lot 6. Therefore,
the easement claimed by owner of Lot 6 is now null and void
and the property under which the previous railroad track
existed on Lot 5 reverts to the owner of Lot 5, without any
further encumbrances or easements claimed by the owner of Lot
6.

4. THE EASEMENT OF APRIL 6, 1917, AND THE RIGHT-OF-
WAY OF FEBRUARY 8, 1947, ARE SEQUENTIAL AND ARE LINKED. A
clear and careful reading of the Easement and Right-of-Way
referred to above clearly indicates that the Right-of-Way of
February 8, 1947, refers to the railroad spur which exists
only as a direct result of the Easement of April 16, 1917.
The owner of Lot 5 could not give a spur track right-of-way
in 1947 if he had not previously entered into an Easement in
1917 with the railroad. Furthermore, both the Easement of
1917 and Right-of-Way of 1947 are "specific in purpose", that
is, both refer to a "spur track". The Grantor of the Right-
of-Way of 1947 (the owner of Lot 5) could not grant the
Right-of-Way without first having the Easement of 1917. When
the Easement of 1917 was disclaimed in 1987 and the railroad
tracks, ties and switches were removed, the owner of Lot 5
could no longer provide a right-of-way on the existing
Easement because the Easement ceased to exist. It ceased to
exist not because of any act on the part of the owner of Lot
5 or of any act of the owner of Lot 6. The Easement and
subsequently the Right-of-Way ceased to exist because of the
railroad's disclaiming any interest in the Easement and
removing physical equipment making the use of the "spur

track" impossible.
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5. PUBLIC POLICY FAVORS REMOVING DISCONTINUED RIGHT-
OF-WAYS. There is a public policy benefit in terminating
easement and right-of-ways where the specific purpose of that
right-of-way or easement ceases to exist. Otherwise,
properties would continue to have encumbrances and
encroachments by adjacent property owners who could not use
discontinued rights-of-way or easements and continue to cloud
the title of the these properties with no realistic
possibility of ever using the right-of-way. This doctrine is
spelled out in detail in the case of Kearney & Son V.
Fancher, 401 S.W. 2nd 897 (Text. 1966), on page 906,
previously quoted in the Plaintiff's Trial Memorandum on Page
8.

6. THE EASEMENT HAS BEEN ABANDONED THROUGH NON-USE
BY ITS' OWNER. In the State of Utah the case of Western
Gateway Storage Company v. Treseder, 567 P.2d 181 (Utah
1977) clearly established the criteria for abandonment of an
easement through non-use. The Court has stated on Page 182
the following:

"It is well recognized that an easement or right-
of-way may be abandoned. . . . . This court has
previously recognized a right gained by
conveyance may not be lost by non-use alone and
that an actual intent to abandon be evident."

In viewing the facts of this case we find that the easement
owned by the Defendant is by conveyance or by grant rather
than by prescriptive use. Other relevant factors which the
Court set out as essential for abandonment in Western Gateway

Storage Company vVv. Treseder, supra, are present in the case
at hand as follows:
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(a)

(b)

Non-Use. The facts are undisputed that the
subject right-of-way has not been used Lv the
owner of Lot 5 or Lot 6 for approximately twenty
(20) years. This fact is further supported by
the letter from the Union Pacific Railroad to
the owner of Lot 5, Mr. Richard Williams, dated
July 6, 1983, (Exhibit C-1) in which they
indicate that the railroad spur was not being
used and that the railroad intended to terminate
its easement. Four years later on December 17,
1987, the railroad filed a Disclaimer of the
easement which was recorded on June 2, 1988.
Intent to Abandon. The Defendant has also
demonstrated his intent to abandon the easement
through its failure to utilize the easement
which was specific in nature as a railroad spur.
Subsequent to the Disclaimer of the easement by
the Union Pacific Railroad Company recorded on
June 2, 1988, the Defendant had the railroad
rails and ties removed from his property and
apparently sold for salvage or scrap. Defendant
also caused his agent to enter onto the property
of the Plaintiffs and remove a portion of the
railroad ties and rails for the same purpose.
This conduct after having been placed on notice
of the railroads intent to disclaim and
terminate the right-of-way of 1983 and then the
actual Disclaimer of 1988, the Defendant then
removes the rails and ties, clearly shows the
Defendant's intent to abandon the easement. As
this easement was for the specific purpose of
providing only a railroad spur line to the

12



Defendant's property, the Defendant was
precluded from utilizing the easement for any
other purpose. The removal of the railroad
rails and ties clearly indicate that it was his
intent to no longer utilize the easement in
question. This conduct coupled with the actual
notice that the Defendant had of the railroad's
disclaimer and eventual termination of the
right-of-way coupled with the specific nature of
the railroad's easement shows actual intent on
the part of Defendant to abandon that easement.
The easement in its present condition cannot be
used by the Defendant whatsoever due to the
specific nature of the Defendant's easement over
the Plaintiff's property; that is for the use of
a railroad spur line. There has been no
occasional use during the last approximately
twenty (20) years and now there can be no use
whatsoever due to the removal by the Defendant
of his own railroad rails and ties and the
further removal of the ties and rails by the
railroad from the Plaintiff's property and its
termination of the railroad's right-of-way on
700 South and the further removal of the rails
and ties from that public street which provided
access to the Plaintiff's property.

The intent to abandon by the non-use of the Defendant
of his easement is clear and convincing and meets the

criteria as set out in the Western Gateway Storage Company
v. Treseder, cited above.
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V. CONCLUSION

Easements that have specific purposes cease when that
specific purpose is extinguished, removed, or no longer
exists. When the railroad terminated and abandoned its
easement through Lot 5, the owner of Lot 6, who had received
a perpetual right-of-way for a railroad track through Lot 5,
could no longer claim such right as the owner of Lot 5, could
no longer provide such an easement as the railroad easement
was terminated and the railroad track was removed. A review
of the two (2) Easements in Exhibit "A" and "B" clearly
indicate that they were linked and conditional. The owner of
Lot 5, should have his title to his property free and clear
without any further claim or encumbrance by the owner of Lot
6, as to a railroad easement. Not only was the easement for
a "specific purpose" but the easement had been abandoned by
the Defendants through "non-use" over a twenty (20) year
period of time, continued non-use after receiving
notification by the railroad of its intent to abandon or
disclaim the easement and then after the abandonment by the
railroad, the Defendant removed the railroad ties and rails
further indicating his intent to abandon the easement, as the
easement was specific and limited in its use as a railroad
spur. The Defendant was unable to use the easement for any
other purpose. Plaintiffs pray the Court to Quiet the Title

in this matter and terminate the Defendant's easement.

DATED this Z7mday of May, 1993.

HOLLIS S. HUNT
Attorney at Law
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CERTIFICATE OF HAND DELIVERY

This certifies that a true and correct copy of the
foregoing Plaintiffs' Trial Brief was hand-carried to
attorney for Defendant, George K. Fadel, this _ollt day of

Z@m . Hotieok.

wp5\hsh3\wi l liams.brf
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OREOON SHORT LINE RAILROAD COMPANY

Decd (.E85922 Audit 5685

- AND PUTRAT D
LASTICNT Ly
) AUTHT Ly D -
nUTS LMEITTRE, made this__ 4 any 07 ( 4/ W/ .
: - - -/ i
.. 1917, tetween Tueodore 7. Turton ond -//01&1, . urton,
i< 7
nis wife, of _— /el “aite —lor Affafl ., fraitors,

[}

end tne Cregon Short Tine o lroed Comrarys, » coryorciion oi the

Stete of Vier, erentec:

T SSF2Y, Thet said prontorcs, for the sve of ™me 2nd
1'0/100(*1.00) Dollars, hereby grant ené conve;- unto the said
grentee, 21.d tc its successors end escigns, 2 rerpetucl easement
to tre cole 21¢ exclucive use for 2 right of wor- Zor it s two
sprr treec s, in erd tc inhe following descrihed land in 3211 7o-e

Cit:, Se1t Lale County, Uteh:-
4 stnp of land eight end Zive-tenths (8.5) fect in

7idth on eackh side of the center line dI the t—o spr trac'c
07 s2id Poilroed Compan;”, es same ere no- located on the
grantor's property in Lots Tive (5) and Six (6) of "lock
S-elve (12) Z1lat "A" Salit Lee Cit: Surver, the locetion of
+he center line of szid svur trecks leing more -erticvlerly
described as Zpllovs:

“eginnins et 2 poinl in the I'ort! line o7 said ~lock
~relve (12) aud twentv-six (2C) feet, more or less, Zest
o7 %“he -orthvest corner thercol; thence Soulheesterly elong
e 200 1C' curve to the right, for & disltance of nine end
sour-tenths (S.4) {ect; thence Soutl 190 30' Zest, for e
distence of Iorty-four and five-tenths (44.5) feet; thence
elong & 24° 32' curve to the left, for a distance of one
hugdred o1e cnd two-tenths (101.2) feet; thence South
44° 20" Eest, for,.a distznce 0F one runéred (10C) feet;
thence 2long & 25 00' curve to the right, for o distance
0 ope hundred twent--five (125) Tfect, to erd of scid s-ur
trecl; clso

Teginning et e yoint in ihe center line oI {ihe zbove
deseri ed spur track at a poinl one hundcred sizteen and tvo-
tenths (11¢.2) feet Southeesterly meesured slons seid certer
lire of traec? fron its intersection -7ith the Iorth lime of
said ®lock Tvelve (12); t-encc “outherly clong e nurber €
turnout curve to ilhe right for o distance o2 fifty-f ve
ard seven-ienths (53.7) feet; thence along a 22° 0C' curve
to tre righl. for e dislexce 0of orne hunired eirkt and si--
+enthe (108.06) feet; thence Zoutr, frr a distcrce of soven'{-:\-
seven ~nd sever-+enths (77.7) feel <o the Soui: line o
Lot ~ive (A) o- g~id ~loelk Tvelve [12).

This ccnveyence is gaven to -~ovide ¢ raght ol ey I(r
the construction, operetlio. end meintencr.ee of the aforeseid svur
tracks, end if at eny 1ime the seid srur trecks, or an: wcrtior
thereoZ, shell ie removed irom the ebove described lanc, t.en and

in that event tnis converance shell become null end void £nd o° no
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MENBEET CRRAYING RIGHT OF WA

THIS AGREDXPNT mads this _Z’dly of Pebruary, 1947 by and between
FLORICR M. BUETGE, Pariy:of the first part, and ED/AKD L. BURTON, Party
of the sscond part, witnesseth:

WHIRXAS, the party of the firat part is the owner of the following
desdribed property situsted in Salt Laks County, State of Ltah, to-wit:

All of Lot 5, Bleck 12, Flat *a®, Salt Lake City,ourvey.
ovep whith & epar treck of the Unlom Peeific Rallrcad Company ie located
whieh leads intc the property of the party of the second part, and

MERRAS, the party of the éwcond pirt is the owner of the followiny
deskribell property situated im $alt Lake County, State of Utah, to-wit:

The #est half of Let é, Clock' 12, Plat "4®, Salt lake
City survey.

which 18 served by the spur track ahove referrad to which rosses the
property of the party of the fifst part, ard

MEREAS, sald parties are desirous of establishing the right of way
for said spur track of record, now therefore, this apreement witnesaeth:

That in considerstion of the sum of Ten ani no/100 (§17 .06, and
other good and valuable considérations paid by t'.e said party of the
seciond part to the.sald party of the first part, thq receipt of which is
herieby acknowledged; said party of the first part hereby grarts and con-
veys to sald party of the second part a right of way over the real prop-
ortly above descrived of said carty athn firat part for a perpetusl right
of way of a spur tratk crossing said propsrty of the sald party of the
first part to serve and for the- use and benefit of the abxve described
real praoperty of the party of the second part,

It 4s further underetood abd dgreed, however, that the party of the
firet part has the right and privilage of changing the location of the
right of wmy for sald spur track or other apur tracks to meel her coo-
verllenod providing Lhab Sald rijht of wey as changed will continue to
persdt the spur tradt teo continise te serve the property of the party of
the sessmd part and to perwit sald epur track to enter theé property
of the party of the detend part At the same nlace as saild spur track
Bow tnters the property of 2he said party of the second part,
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3% As furiher usdarstodd end agreed howexer thet eald right al wuy
for sald spur track ls granted for the exclusive use of the reul projerty
of sald purty of the second part and cannot bs wxtended fur the ise of any
other real proverty sdlacent to t-e sald ‘est ralf of Lot 6, lock )Z,
7lat "A", Lalt lLake ity Survey.

SITNESS THE HANDS of said fartiee this day and vear 7irst mhove

written.

/T gj,,f;’.;w
I Ny n{ the tirst FPart

State Of Utah,
! 8.5.
County of Lmlt Lake

Cu the 1éth day of June, A.I'. 1947 perccoully appearvd lLefire me

orepcre M. HBurton an. Edwerd L. burton, the eigners of the »!thlr 1:f wr-
nt, who duly acknowledged tc me thrt thuy erecuted the roume,

. 0/ A« N
< K / (e em “a 0 .
Botary Putli: oL

ol I .
_ , <My commission expires ~J.....~.,7 30- 7' 4 Restiding o fall Lake City, Uteh.
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DISCLAIMER

TO WHOM IT MAY CONCERN:

Notice ie hereby given that Oregon Short Line Railroad
Company and its lessee, Union Pacific Railroad Company, acting
through their Vice President disclaim any right, title, or
interest in and to the following described real property situated
in Salt Lake County, State of Utah:

A strip of land eight and five-tenths
{€.5) feet in width on each side of the
center line of the two spur tracks of said
Railroad Company, as same are now located on
the grantor’s property in Lots Five (5) and
Six (6) of Block Twelve (12) Plat "A" Salt
Lake City Survey, the location of the center
line of said spur tracks being more particu-
larly described as follows:

Beginning at a point in the North line
of said Block Twelve (12) and twenty-six (26)
feet, more or less, East of the Northwest
cogner thereof; thence Southeasterly along a
207 10° curve to the right, for a distance of
nine and four-tenths (9.4) feet; thence
South 19° 30° East, for a distance of
forty-four and ofive—tenths (44.5) feet;
thence along a 24~ 32° curve to the left, for
a distance of one hundred one_ and two-tenths
(101.2) feet; thence South 44° 20° East, for
a distance gf one hundred (100) feet; thence
along a 25 0O0°curve to the right, for a
distance of one hundred twenty-five (125)
feet, to end of said spur track; also

Beginning at a point in the center line
of the above des~cribed spur track a2t a peint
one hundred sixteen and two-tenths (116.2)
feet Southeasterly measured along said center
line of track from its intersection with the
North line of said Block Twelve (12); thence
Southerly along a number 6 turnout curve to
the right for a distance of fifty-five and
sexen—tenths (55.7) feet; thence along a
327 00° curve to the right, for a distance of
gﬁe bundred eight and six-tenths (108.6)

I
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feet; thence South, for a distance of seventy
seven &and seven-tenths (77.7) feet, to the
South line of Lot Five (5) of said Block
Twelve (12).

IN WITNESS WHEREOF, the undersigned have caused this
instrument to be executed by their duly authorized Vice-President

on this _J7% day of BDocerbr, . 1907.
OREGON SHORT LI ILROAD COMPANY
UNION PACIFIC ILRO OMPANY

Their Presddent -~ OSLRRCo.
Executive Vice President-UPRRCo.

Presid



STATE OF NEBRASKA )

: B8.
COUNTY OF DOUGLAS )

On the ZZJi day of \£Lu4rpeég

19_22_-. personally appeared before- me J. R. Davis

who being by me duly sworn, did say that he is the President
Executive Vice President of
of Oregon Short Line Railroad Company and/Union Pacific Railroad
Company and that said instrument was signed in behalf of said
corporations by authority of their bylaws and acknowledged to me

that said corporations executed the same.

LA seldfl

Notary Public v

Residing at /&mjlt,

My Commission ‘Expires:

<2 A.A. HOLBORP.
{1 Yo By Comm. Exp. Marck 21, 1069




UNION PACIFIC RAILROAD COMPANY EXT 43 o7

OPERATING DEPARTMENT
KRE-RION-

406 WEST 1ST SOUTH ST
GENERAL MANAGER SALT LAKE CITY UTAM 84101
SOUTH CENTRAL DISTRICT y : .
AW. fgg-r .«l:/) \. !1}1-7 6, ]985 \‘)
350-3323

9193
pree A0 ¥ 3 70

Mr. Richard Williams
2662 East Comanche Drive
Salt Lake City, Utah 84108

Dear Mr. Williams:

Under date of December 7, 1907, the Oregon Short
Line Railroad Company, party of the first part, entercd
into an agreement with The Mount Pickle Company, party of
the second part, covering construction of an extension to
and rearrangement of an existing industry spur track known
as Track No. 113 at Salt Lake City, Salt Lake County, Utah
as identified by yellow line on the print dated November 29,
1907, thereto attached. Said agreemcnt is identified in

the records of the Railroad Company as C. E. No. 794,
Audit No. 3199.

Section 4 of said agreement provides that the
agreement may be terminated by the Railroad Company by
giving 60 days' written notice to thc party of the second
part, if the party of the sccond part causes for a con-
tinuous period of six (6) months the discontinuance or
abandonment of the busSiness contemplated to be done on
the track covered under provisions of said agreement.

Since you are successor in interest to the
premises owned by The Mount Pickle Company, this letter is
sent to advise you that under the terms of Scction 4 of
the above-named agreement the Railroad Company elects to,
and does hereby, terminate said agreement effective 60
days following receipt of this letter by you.

Dated this 6th day of July , 1983,

OREGON SHORT LINI RATLROAD COMPANY

vy L2 Vaiom

General Manaqor

CERTIFIED MAIL
RETURN RECEIPT REQUESTED



U-609

DISCLAIMER

TO WHOM IT MAY CONCERN:

Notice is hereby given that Oregon Short Line Railroad
Company &and its lesske, Union Pacific Railroad Company, acting
through their Vice President disclaim any right, title, or
interest in and to the following described real property situated
in Salt Lake County, State of Utah:

A strip of land eight and five-tenths
{.£) <feet in width on each side of the
center line of the two spur tracks of said
Railroad Company, as same are now located on
the grantor’s property in Lots Five (5) and
Six (6) of Block Twelve (12) Plat "A" Salt
Lake City Survey, the location of the center
line of said spur tracks being more particu-
larly described as follows:

Beginning at a point in the North 1line
of said Block Twelve (12) and twenty-six (26)

feet, more or 1less, East of the Northwest
corner thereof; thence Southeasterly along a
20" 10° curve to the right, for a distance of
nine and four-tenths (9.4) feet; thence
south 19° 30° East, for a distance of
forty-four and Ofive—tenths (44.5) feet;
thence along a 24~ 32° curve to the left, for
a distance of one hundred oneoand two-tenths
(101.2) feet; thence South 44" 20 ° East, for
a distance Sf one hundred (100) feet; thence
along a 25° 00°curve to the right, for a
distance of one hundred twenty-five (125)
feet, to end of said spur track; also

Beginning at a point in the center 1line
of the above described spur track at a2 peint
one hundred sixteen and two-tenths (116.2)
feet Southeasterly measured along said center
line of track from its intersection with the
North line of said Block Twelve (12); thence
Southerly along a number 6 turnout curve to
the right for a distance of fifty-five and
sexen-tentha (55.7) feet; thence along a
327 00" curve to the right, for a distance of
one j}}mdred eight and six-tenths (108.6)
78c
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feet; thence South, for a distance of seventy
seven and seven-tenths (77.7) feet, to the
South line of Lot Five (5) of said Block
Twelve (12).

IN WITNESS WHEREOF, the undereigned have caused this
instrument to be executed by, their duly authorized Vice-Presidentend Preside

on-this _|7X day of AN ,

OREGON SHORT L1 u. AD COMPANY
UNION PACIFIC OMPANY
By

Their Pres dent -~ OSLRRCo
Executive V:Lce President-UPRRCo.
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