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Rule 26

diction when defendant conveyed during pen-
dency of action, Subdivision (c) continues liti-
gation with same litiganis to determinative
conclusion, to avoid stalemate by conveyance

UTAH RULES OF CIVIL PROCEDURE 84

pendente lite, resulting i series of endless
suits Briggs v Hess, 122 Utah 559, 252 P2d
538 (1953)

COLLATERAL REFERENCES

Utah Law Review. — Recent Developments
n Utah Law — Civil Procedure, 2001 Utah L
Rev 1026

Am. Jur. 2d. — 59 Am
§§ 225 et seq, 231 to 233

C.J.S. —67CJS Parties § 58 el seq

A.L.R. — Enforceability of warrant of attor
ney to confess yudgment against assignee, guai-
antor, or other party obligating himself for
performance of primary contract, 5 ALR 3d
426

Bank’s right to apply or set off deposit
against debt of depositor not due at time of his
death, 7 AL R 3d 908

Validity and effect of agreement that debt or
legal obligation contemporaneously or subse-
quently incurred shall be canceled by death of
creditor or obligee, 11 A L R 3d 1427

Applicability, as affected by change m par-
ties, of statute permitting commencement of
new action within specified time after failure of
prior action not on ments, 13 AL R 3d 848

Cause of death, official death certificate as
evidence of i cvil or criminal action, 21
ALR 3d 418

Jur 2d Parties

Attorney’s deathi prior to final adjudication or
settlement of case as affecting compensation
under conumngent fee contract, 38 ALR 3d
1375

Validily, mn contract for mnstalhinent sate of
consumer goods, or commerclal paper given n
connection therewith, of provision waiving, as
against assignee, defenses good against seller,
39 ALR3d518

Conservator or guardian for an incompetent,
priority and preference i appomntmenl of, 65
ALR3d 991

Defamation action as swrviving plamtiff’s
death, under statute not specifically covermg
action, 42 A L R 4th 272

Power of mncompetent spouse'’s guardian or
representative to sue for granting or vacation of
dwvorce o1 annulment of marrage, or to make
compromise or settlement m such swit, 32
ALR5th 673

Sufficiency of suggestion of death of party,
filed under Rule 25(a)(1) of Federal Rules of
Cwvil Procedure, governing substitutions of
party after death, 105 ALR Fed 816

PART V. DEPOSITIONS AND DISCOVERY

Rule 26. General provisions governing discovery.

(a) Requured disclosures; Discovery methods.

(a)(1) Inutial disclosures. Except in cases exempt under Subdivision (a)2)
and except as otherwise stipulated or directed by order. a party shall, without
awaiting a discovery request, provide to other parties-

(a)(1)(A) the name and, if known, the address and telephone number of each
individual likely to have discoverable information supporting its claims or
defenses, unless solely for impeachment, identifying the subjects of the
information;

(a)(1)(B) a copy of, or a description by category and location of, all discov-
erable documents, data compilations, and tangible things in the possession,
custody, or control of the party supporting its claims or defenses, unless solely
for impeachment;

(a)(1)(C) a computation of any category of damages claimed by the disclosing
party, making available for inspection and copying as under Rule 34 all
discoverable documents or other evidentiary material on which such compu-
tation is based, including materials bearing on the nature and extent of
injuries suffered; and

(a)(1)(D) for inspection and copying as under Rule 34 any msurance agree-
ment under which any person carrying on an msurance business may be liable
to satisfy part or all of a judgment which may be entered in the case or to
indemnify or reimburse for payments made to satisfy the judgment

Unless otherwise stipulated by the parties or ordered by the court, the
disclosures required by Subdivision (a)(1) shall be made within 14 days after
the meeting of the parties under Subdivision (f). Unless otherwise stipulated
by the parties or ordered by the court, a party joined after the meeting of the
parties shall make these disclosures within 30 days after being served A party
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85 UTAH RULES OF CIVIL PRCCEDURE Rule 26

shall make mmitial disclosures based on the nformation then reasonably
available and 1s not excused from making disclosures because the party has not
fully completed the investigation of the case or because the party challenges
the sufficiency of another party’s disclosures or because another party has not
made disclosures

(a)(2) Exemptions

(a)(2X(A) The requirements of Subdivision (a)X1) and Subdivision (f) do not
apply to actions

(a)(2)(A)(1) based on contract in which the amount demanded 1n the plead-
mgs 18 $20,000 or less,

(a)(2)A)a) for judicial review of adjudicative proceedings or rule making
proceedings of an adminisirative agency,

(a)(2)(A)an) governed by Rule 65B or Rule 65C,

(a)(2)(A)v) to enforce an arbitration award,

(a)(2)(A)v) for water rights general adjudication under Title 73, Chapter 4,
and

(a)(2)(A)(v1) 1n which any party not admitted to the practice law in Utah 1s
not represented by counsel

(a)(2)(B) In an exempt action, the matters subject to disclosure under
subpart (a)(1) are subject to discovery under subpart (b).

(a)(3) Dusclosure of expert testimony

(a)3)(A) A party shall disclose to other parties the 1dentity of any person
who may be used at trial to present evidence under Rules 702, 703, or 705 of
the Utah Rules of Evidence

(a)(3)(B) Unless otherwise stipulated by the parties or ordered by the court,
this disclosure shall, with respect to a witness who 1s retained or specially
employed to provide expert testimony in the case or whose duties as an
employee of the party regularly involve giving expert testimony, be accompa-
nied by a written report prepared and signed by the wilness or party The
report shall contain the subject matter on which the expert i1s expected to
testify, the substance of the facts and opinions to which the expert 1s expected
to testify, a summary of the grounds for each opinion, the qualifications of the
witness, mcluding a list of all publications authored by the witness within the
preceding ten years, the compensation to be paid for the study and testimony,
and a listing of any other cases in whach the witness has testified as an expert
at trial or by deposition within the preceding four years

(a)(3)(C) Unless otherwise stipulated by the parties or ordered by the court,
the disclosures required by Subdivision (a)(3) shall be made within 30 days
after the expiration of fact discovery as provided by Subdivision (d) or, if the
evidence 1s mntended solely to contradact or rebut evidence on the same subject
matter 1dentified by another party under paragraph (3)XB), within 60 days
after the disclosure made by the other party

(a)(4) Pretrial disclosures A party shall provide to other parties the follow-
ing information regarding the evidence that 1t may present at trial other than
solely for impeachment

(a)(4)(A) the name and, if not previously provided, the address and tele-
phone number of each witness, separately identifying witnesses the party
expects to present and witnesses the party may call if the need arises,

(a)(4)(B) the designation of witnesses whose testimony is expected o be
presented by means of a deposition and, if not taken stenographically, a
transcript of the pertinent portions of the deposition testimony, and

(a)(4)(C) an appropriate identification of each document or other exhibit,
mcluding summarnes of other evidence, separately identifying those which the
party expects to offer and those which the party may offer if the need arises

Unless otherwise stipulated by the parties or ordered by the court, the
disclosures required by Subdivision (a)(4) shall be made at least 30 days before
trial Within 14 days thereafter, unless a different time 1s specified by the
court, a party may serve and file a list disclosing (1) any objections to the use
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Rule 26 UTAH RULES OF CIVIL PROCEDURE 86

under Rule 32(a) of a deposition designated by another party under subpara-
graph (B) and (ii) any objection, together with the grounds therefor, that may
be made to the admissibility of materials identified under subparagraph (C).
Objections not so disclosed, other than objections under Rules 402 and 403 of
the Utah Rules of Evidence, shall be deemed waived unless excused by the
court for good cause shown.

(a)() Form of disclosures. Unless otherwise stipulated by the parties or
ordered by the court, all disclosures under paragraphs (1), (3) and (4) shall be
made in writing, signed and served.

(a)(6) Methods to discover additional matter. Parties may obtain discovery
by one or more of the following methods: depositions upon oral examination or
written questions; written interrogatories; production of documents or things
or permission to enter upon land or other property, for inspection and other
purposes; physical and mental examinations; and requests for admission.

(b) Discovery scope and limits. Unless otherwise limited by order of the court
in accordance with these rales, the scope of discovery is as follows:

(b)(1) In general. Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of the party seeking discovery
or to the claim or defense of any other party, including the existence,
description, nature, custody, condition, and location of any books, documents,
or other tangible things and the identity and location of persons having
knowledge of any discoverable matter. It is not ground for objection that the
information sought will be inadmissible at the trial if the information sought
appears reasonably calculated to lead to the discovery of admissible evidence.

(b)(2) Limitations. The frequency or extent of use of the discovery methods
set forth in Subdivision (a)(6) shall be limited by the court if it determines that:
(i) the discovery sought is unreasonably cumulative or duplicative, or is
obtainable from some other source that is more convenient, less burdensome,
or less expensive; (ii) the party seeking discovery has had ample opportunity by
discovery in the action to obtain the information sought; or (iii) the discovery
is unduly burdensome or expensive, taking into account the needs of the case,
the amount in controversy, limitations on the parties’ resources, and the
importance of the issues at stake in the litigation. The court may act upon its
own initiative after reasonable notice or pursuant to a motion under Subdivi-
sion (c).

(b)(3) Trial preparation: Materials. Subject to the provisions of Subdivision
(b)(4) of this rule, a party may obtain discovery of documents and tangible
things otherwise discoverable under Subdivision (b)(1) of this rule and pre-
pared in anticipation of litigation or for trial by or for another party or by or for
that other party’s representative (including the party’s attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that the party
seeking discovery has substantial need of the materials in the preparation of
the case and that the party is unable without undue hardship to obtain the
substantial equivalent of the materials by other means. In ordering discovery
of such materials when the required showing has been made, the court shall
protect against disclosure of the mental impressions, conclusions, opinions, or
legal theories of an attorney or other representative of a party concerning the
litigation.

A party may obtain without the required showing a statement concerning
the action or its subject matter previously made by that party. Upon request,
a person not a party may obtain without the required showing a statement
concerning the action or its subject matter previously made by that person. If
the request is refused, the person may move for a court order. The provisions
of Rule 37(a)(4) apply to the award of expenses incurred in relation to the
motion. For purposes of this paragraph, a statement previously made is (A) a
written statement signed or otherwise adopted or approved by the person
making it, or (B) a stenographic, mechanical, electrical, or other recording, or
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87 UTAH RULES OF CIVIL PROCEDURE Rule 26

a transcription thereof, which is a substantially verbatim recital of an oral
statement by the person making it and contemporaneously recorded.

(b)(4) Trial preparation: Experts.

(b)(4)(A) A party may depose any person who has been identified as an
expert whose opinions may be presented at trial. If a report is required under
Subdivision (a)(3)(B), any deposition shall be conducted within 60 days after
the report is provided.

(b)(4)XB) A party may discover facts known or opinions held by an expert
who has been retained or specially employed by another party in anticipation
of litigation or preparation for trial and who is not expected to be called as a
witness at trial, only as provided in Rule 35(b) or upon a showing of exceptional
circumstances under which it is impracticable for the party seeking discovery
to obtain facts or opinions on the same subject by other means.

(b)(4)(C) Unless manifest injustice would result,

(b)(4)(C)i) The court shall require that the party seeking discovery pay the
expert a reasonable fee for time spent in responding to discovery under
Subdivision (b)(4) of this rule; and

(b)(4)(C)(i1) With respect to discovery obtained under Subdivision (b)(4)(A)
of this rule the court may require, and with respect to discovery obtained under
Subdivision (b)(4)(B) of this rule the court shall require, the party seeking
discovery to pay the other party a fair portion of the fees and expenses
reasonably incurred by the latter party in obtaining facts and opinions from
the expert.

(b)(5) Claims of privilege or protection of trial preparation materials. When
a party withholds information otherwise discoverable under these rules by
claiming that it is privileged or subject to protection as trial preparation
material, the party shall make the claim expressly and shall describe the
nature of the documents, communications, or things not produced or disclosed
in a manner that, without revealing information itself privileged or protected,
will enable other parties to assess the applicability of the privilege or
protection.

(¢c) Protective orders. Upon motion by a party or by the person from whom
discovery is sought, accompanied by a certification that the movant has in good
faith conferred or attempted to confer with other affected parties in an effort to
resolve the dispute without court action, and for good cause shown, the court
in which the action is pending or alternatively, on matters relating to a
deposition, the court in the district where the deposition is to be taken may
make any order which justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense, includ-
ing one or more of the following:

(e)(1) that the discovery not be had;

(c)(2) that the discovery may be had only on specified terms and conditions,
including a designation of the time or place;

(c)(3) that the discovery may be had only by a method of discovery other
than that selected by the party seeking discovery;

(c)4) that certain matters not be inquired into, or that the scope of the
discovery be limited to certain matters;

(c¢)(5) that discovery be conducted with no one present excepl persons
designated by the court;

(c)(6) that a deposition after being sealed be opened only by order of the
court;

(c)7) that a trade secret or other confidential research, development, or
commercial information not be disclosed or be disclosed only in a designated
way;

(c)(8) that the parties simultaneously file specified documents or informa-
tion enclosed in sealed envelopes to be opened as directed by the court.

If the motion for a protective order is denied in whole or in part, the court
may, on such terms and conditions as are just, order that any party or person
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Rule 26 UTAH RULES OF CIVIL PROCEDURE 88

provide or permit discovery The provisions of Rule 37(a)(4) apply to the award
of expenses incurred in relation to the motion

(d) Sequence and tuming of discovery Except for cases exempt under
Subdivision (a)(2), except as authorized under these rules, or unless otherwise
stipulated by the parties or ordered by the court, a party may not seek
discovery from any source before the parties have met and conferred as
required by Subdivision (f) Unless otherwise stipulated by the parties or
ordered by the court, fact discovery shall be completed within 240 days after
the first answer 1s filed Unless the court upon motion, for the convenience of
parties and witnesses and 1n the interests of justice, orders otherwise, methods
of discovery may be used in any sequence and the fact that a parly 1s
conducting discovery, whether by deposition or otherwise, shall not operate to
delay any other party’s discovery

(e) Supplemeniation of responses A party who has made a disclosure under
Subdivision (a) or responded to a request for discovery with a response 1s under
a duty to supplement the disclosure or response to include information
thereafler acquired 1f ordered by the court or in the following circumstances

(e)(1) A party 1s under a duty to supplement at appropriate intervals
disclosures under Subdivision (a) if the party learns that in some material
respect the information disclosed 1s incomplete or mncorrect and 1if the addi-
tional or corrective mformation has not otherwise been made known to the
other parties during the discovery process or in writing With respect to
testimony of an expert from whom a report 1s required under Subdivision
(a)(8)(B) the duty extends both to information contained in the report and to
mformation provided through a deposition of the expert

(e)(2) A party 1s under a duty seasonably to amend a prior response to an
mterrogatory, 1equest for production, or request for admission if the party
learns that the response 1s 1n some material respect incomplete or mncorrect
and if the additional or corrective information has not otherwise been made
known to the other parties during the discovery process or in writing

() Discovery and scheduling conference

The following applies to all cases not exempt under Subdivision (a)(2), except
as otherwise stipulated or directed by order

(f)(1) The parties shall, as soon as practicable after commencement of the
action, meet 1n person or by telephone to discuss the nature and basis of their
claims and defenses, to discuss the possibilities for settlement of the action, to
make or arrange for the disclosures required by Subdivision (a)1), and to
develop a stipulated discovery plan Plaintiff’s counsel shall schedule the
meeting The attorneys of record shall be present at the meeting and shall
attempt 1n good faith to agree upon the discovery plan

(£)(2) The plan shall include

(D)(2)(A) what changes should be made in the timing, form, o1 1equirement
for disclosures under Subdivision (a), including a statement as to when
disclosures under Subdivision (a)(1) were made or will be made,

(H(2)(B) the subjects on which discovery may be needed, when discovery
should be completed, whether discovery should be conducted in phases and
whether discovery should be limited to particular 1ssues,

(H@2)C) what changes should be made in the himitations on discovery
1mposed under these rules, and what other hmitations should be imposed,

(DX2XD) [Effective May 2, 2005, see notes] the deadline for filing the
description of the factual and legal basis for allocating fault to a non-party and
the 1dentity of the non-party, and

(H@2)E) any other orders that should be entered by the court

(H)(3) Plamtiff’s counsel shall submit to the court within 14 days after the
meeting and 1 any event no more than 60 days after the first answer 1s filed
a proposed form of order in conformity with the parties’ stipulated discovery
plan The proposed form of order shall also imnclude each of the subjects histed
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89 UTAH RULES OF CIVIL PROCEDURE Rule 26

in Rule 16(b)(1)-(6), except that the date or dates for pretrial conferences, final
pretrial conference and trial shall be scheduled with the court or may be
deferred until the close of discovery. If the parties are unable to agree to the
terms of a discovery plan or any part thereof, the plaintiff shall and any party
may move the court for entry of a discovery order on any topic on which the
parties are unable to agree. Unless otherwise ordered by the court, the
presumptions established by these rules shall govern any subject not included
within the parties’ stipulated discovery plan.

(f)(4) Any party may request a scheduling and management conference or
order under Rule 16(b).

(H)(5) A party joined after the meeting of the parties is bound by the
stipulated discovery plan and discovery order, unless the court orders on
stipulation or motion a modification of the discovery plan and order. The
stipulation or motion shall be filed within a reasonable time after joinder.

(g) Signing of discovery requests, responses, and objections. Every request
for discovery or response or objection thereto made by a party shall be signed
by at least one attorney of record or by the party if the party is not represented,
whose address shall be stated. The signature of the attorney or party
constitutes a certification that the person has read the request, response, or
objection and that to the best of the person’s knowledge, information, and belief
formed after reasonable inquiry it is: (1) consistent with these rules and
warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law; (2) not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or needless increase
in the cost of litigation; and (3) not unreasonable or unduly burdensome or
expensive, given the needs of the case, the discovery already had in the case,
the amount in controversy, and the importance of the issues at stake in the
litigation. If a request, response, or objection is not signed, it shall be stricken
unless it is signed promptly after the omission is called to the attention of the
party making the request, response, or objection, and a party shall not be
obligated to take any action with respect to it until it is signed.

If a certification is made in violation of the rule, the court, upon motion or
upon its own initiative, shall impose upon the person who made the certifica-
tion, the party on whose behalf the request, response, or objection is made, or
both, an appropriate sanction, which may include an order to pay the amount
of the reasonable expenses incurred because of the violation, including a
reasonable attorney fee.

(h) Deposition where action pending in another state. Any party to an action
or proceeding in another state may take the deposition of any person within
this state, in the same manner and subject to the same conditions and
limitations as if such action or proceeding were pending in this state, provided
that in order to obtain a subpoena the notice of the taking of such deposition
shall be filed with the clerk of the court of the county in which the person whose
deposition is to be taken resides or is to be served, and provided further that
all matters arising during the taking of such deposition which by the rules are
required to be submitted to the court shall be submitted to the court in the
county where the deposilion is being taken.

(1) Filing.

(1)(1) Unless otherwise ordered by the court, a party shall not file disclosures
or requests for discovery with the court, but shall file only the original
certificate of service stating that the disclosures or requests for discovery have
been served on the other parties and the date of service. Unless otherwise
ordered by the court, a party shall not file a response to a request for discovery
with the court, but shall file only the original certificate of service stating that
the response has been served on the other parties and the date of service.
Except as provided in Rule 30(f)(1), Rule 32 or unless otherwise ordered by the
court, depositions shall not be filed with the court. 0 0 0 0 0 b



Rule 26

UTAH RULES OF CIVIL PROCEDURE 50

(1)(2) A party filing a motion under Subdivision (¢) or a motion under Rule
37(a) shall attach to the motion a copy of the request for discovery o1 the

response which 1s at 1ssue

(Amended effective Jan 1, 1987, November 1, 1999, April 1, 2000, Novembe 1,

2000, November 1, 2002, May 2, 2005 )

Advisory Committee Note for Discovery
Rules Amendments. —

Objectives The 1999 amendments o Rules
16, 26, 30, 32 and 33 comprise a new model for
discovery and case management in state court
cases The objective of the new model 1s simply
to better manage litigation by planning The
amendments achieve this simple objective as
follows

1) They require the parties and encourage
the judge to evaluate the case early in the
process and to plan appropriate discovery,

2) They establish default deadlines and hm
1ts to govern those cases 1n which the parties
cannot agree to a discovery plan and do not
seek a judicial order, and

3) They requue each party to disclose to
other parties the names of persons with discov
erable mformation supporting that party’s
claims or defenses, a description of documents
supporting that party’s claims or defenses, a
computation of damages and the existence of
msurance agreements

The rule changes are intended to simplify
discovery and promote full disclosure of discov
erable mformation The himits and deadhines
specified 1n these rules are not mtended to fit
all cases Parties should cooperate and stipu
late to and courts should consider different
deadlines and limits approprnate for specific
cases The rule changes that implement these
objectives are as follows

Discovery and Scheduling Conference of the
Parties Rule 26(f) The 1999 amendments re
quire the parties to meet and confer about the
case as soon as practicable after commence
ment of the action (The deadline for filing the
stipulated discovery plan effectively lunits the
time for the conference to within 46 days after
the first answer 1s filed ) To help ensure the
case does not stall, the rule 1mposes on plain
tiff’s counsel the obligation to schedule the
meeting and to submat to the court the discov
ery plan and order resulting from the meeting
At the meeting the parties settle what they can
and develop a discovery plan for any remaining
1ssues At this point the content of the discovery
plan 1s entirely within the control of the par
ties The rule suggests elements commonly
raised 1n the course of discovery, but counsel
should tailor the discovery plan to meet the
needs of the particular case Within 14 days
after the meeting, plamntiff’s counsel prepares a
stipulated discovery plan and order, which 1s
submitted to the court for approval If the
parties cannot agree or can only partially agree
to a stipulated discovery plan, the plamtiff
must and any party may move for a discovery
order If the court does not order otherwise, the
default deadlines and limits of the rules govern
Discovery proceeds 1n the normal course and i
accordance with the discovery plan after the
discovery and scheduling conference The par

ties are required to meet once butl subsequent
meetings as necessary to amend the discovery
plan are not precluded

Alater added party 1s bound by the discovery
order bui can conduct a discovery and schedul
mg conference Lo obtain a stipulated amend
ment to the original plan If the parties will not
stipulate 1o 1easonable discovery by a later
added party, the court can oider appropriate
relief upon motion The court should be sens:
tive Lo the natuie, extent and timing of discov
ery by a later added party

Scheduling and Management Conference
with the Court Rule 16(b) The 1999 amend
ments provide thal any party can file 2 motion
for a discovery order on 1ssues the parties
cannot agree upon and the court will 1ule upon
that motion Any party may seek a scheduling
and management conference with the court
but, because of large caseloads, the rules pe:
mit the court to decline the conference By
conducting a scheduling and management con
ference, however, the court has the opportunity
early i the process to evaluate the case and
manage 1t accordingly, to explore mediation
and seitlement, to 1esolve disputes over the
natuie and extent of discovery and to identify
1ssues collateral to the Ltigation It 1s not
anticipated that juages will manage a case
contrary to the stipulation of the pa:ties How
ever, the court s interest in case management 1s
independent of that of the paities and the
court needs the discretion mdependently to
manage the case especially when the parties
cannot agree

The scheduling and management conference
1s designed to encourage the paities and the
court to take earlier and better control of the
htigation If possible, the trial date should be
set at this conference as well as dates for all of
the necessary pretrial steps and any modifica
tions to the presumptions established by the
discovery 1ules

To avoid possible confus'on swrounding the
multiplicity of objectives of the various confer
ences with the court, the amendments delete
the long list of objectives found 1 the former
rule which the commuttee determined are ade
quately covered under subsection (a) The ob
jectives remam sound The scheduling and
management conference 1s ¢ particular type of
conference with speufied and hmited objec
tives Any other conference piior to trial 1s
properly called a pretrial conference and the
objectives are more varied In addition to the
objectives m the rule 1uself the following objec
tives may be appropriate

(1) formung and sumplifying 1ssues and elim
mating frivolous claims and defenses

(2) oblaining admissions of fact and stipula
tions to documents,

(3) obtaming stipulations or rulings on the
admissibility of evidence

(4) referring matters to mediation or othe:
alternative dispute resolution

000007




91 UTAH RULES OF CIVIL PROCEDURE

(5) adopting special procedures for manag-
ng actions that inay mvolve complex issues of
fact or law, multiple parties, or unusual proof
problems, and

(6) the form and substance of a pretrial or-
der

Required Inmitial Disclosures Rule 26(a) The
1999 amendments require each party to pro-
vide 1o all other parties the names of persons
with discoverable information supporting that
parly’s claims or defenses, a description of
documents supporting that parly’s claims or
defenses, a computation of any damages 1t
claims and any msurance that may satisfy
some or all of any judgment This exchange of
mformation occurs within 14 days after the
discovery and scheduling conference of the par-
ties A party can only disclose that which 1s
known at the time As further information 1s
developed, the party 1s under a duty to supple-
ment the mnitial disclosures If a party fails to
comply with the disclosure rule, Rule 37(f)
requires the court to prolibit the use of the
witness or evidence at trial unless the failure
was harmless or there i1s good cause for the
failure The court may order any other sanction
it determines to be appropriate and Rule 37(f)
provides some examples

Expert reports Rule 26(a)(3) Unhke the
Federal Rules of Civil Procedure, an expert’s
report need not be written and signed by the
expert The report may be signed by the wit-
ness or the party In addition to the qualifica-
tions of the expert, the report must contain the
subject matter on which the expert is expected
to testify, the substance of the facts and opin-
10ns to which the expert 1s expected to testify,
and a summary of the grounds for each opiion
In effect, the report will serve i lieu of re
sponses to standard mnterrogatories The com-
mittee considered but decided not to adopt the
federal rule governing expert reports Both
plantiffs’ attorneys and defense attorneys re-
ported on the high cost of reports by experts,
the growth of non-practicing experts as a pro-
fession, and the need to depose experts regard-
less of a written report The expert should not
be permitted to testify at variance with the
report, regardless whether the expert or the
party prepares or signs 1t For tlus reason, the
commiitee believes the expert should prepare
and sign the report whenever possible and
should always review and appiove the report
For genetics testing i paternity cases, compli-
ance with Utah Code Section 78-45a-10 1s suf-
ficient to satisfy the expert report requirement
unless a party objects and specifically requests
a report under the rule

Exempl cases Rule 26(a)(2) The scope of the
exemption 1s very himited If a case 1s exempt,
the parties do not need to meet and confer
under Rule 26(f), and they do not need to
disclose under Rule 26(a)(1) All other discovery
provisions apply to exempt cases All informa-
tion subject Lo mandatory disclosure in a non-
exempt case 1s subject to discovery using tradi-
tional methods 1n an exempt case The
committee did not seek to exempt sumple cases
The rule amendments benefit simple as well as
complex litigation The only exempt cases are
those 1dentified in Rule 26(a)2)

Rule 26

Depositions Rule 30 The party taking the
deposition may designate and pay for any
method of recording the deposition Any other
party may designate and pay for an additional
method of recording The rule prohibits argu-
mentative and suggestive objections

Default Deadlines and Lumits The discovery
rules establish presumptive deadlines and lim-
its, the purpose of which are to encourage
stipulations to deadlines and himits suitable to
the needs of the particular case If the discovery
needs of the parties are not equivalent, the
court, m entering a discovery order, should
consider whether the presumptive deadlines
and hmits are beimng used by one parly to
frustrate legitimate discovery The discovery
rules establish the following new deadlines and
lumits, any of which can be modified by stipula-
tion of the parties or order of the court

Deadline or
Limitation

Procedure

Held as soon as
practicable after
commencement of
the action (The
deadline for filing
the stipulated dis-
covery plan effec-
tively limits the
time for the confer-
ence to within 46
days after the first
answer 1s filed )

Discovery and
scheduling confer-
ence of the parties

Submut to court
within 14 days after
the discovery and
scheduling confer-
ence but i no event
more than 60 days
after the first an-
swer 1s filed

Provide within 14
days after the dis-
covery and schedul-
ng conference

Stipulated discovery
plan and order

Required mmtial dis-
closures

Supplement re- At appropriate n-

quired mitial disclo- | tervals
sures
Amend response to | Seasonably

mierrogatories, re-
quest for production
or request for ad-
mission

Provide within 30
days after being
served

Tnatial disclosures
by later added party

File wathin a rea-
sonable time after
beng joined

Motion by later
added party to
amend the discovery
plan

Number of deposi-
tions oral and wnit-
ten

Ten per side

Review and modify

Within 30 days after
record of deposition

notice that record 1s
available but only 1f
deponent requested
opportunity to re-
view record prior to
completing deposi-
tion
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Procedure Deadline or
Limitation
Interrogatories No more than 25

questions, including
discrete subparts

Fact discovery

Begins after the
parties conduct
their discovery and
scheduling confer-
ence Closes 240
days after first ap
pearance by a de
fendant

Identify expert wit
nesses and disclose
expert reprots

Within 30 days after
close of fact discov-
ery

Identify rebuttal
expert and disclose
rebuttal expert re-
ports

Within 60 days afier
disclosure by other
party of expert 1den-
tity and report

Deposition of expert
witness

Conduct within 60
days after disclosure
of the expert’s re-
port

Certafy that case 1s
ready for trial

File immediately
upon the close of all
discovery

Pretrial disclosure
of “will call” and
“may call” wit
nesses, deposition
testimony, and ex-
hibits

Provide at least 30
days prior to trial

Objections to pre-
trial disclosuies

File within 14 days
after pretrial disclo-
sure

Trial

Schedule as soon
after certificate of
readiness as 1s mu-
tually convenient
for court and par-
ties

Code of Judicial Admimistration Rules 4-104

and 4 502 are bemng repealed and the provi-

Appellate review

sions of those rules are being integrated into
the Rule of Civil Procedure The certificate of
readiness for trial required by 4-104 1s now n
URCP 16(b) and the restrictions on filing dis-
covery documents with the court are now m
Rule 26(1)

Amendment Notes. — The 2002 amend
ment added Subdivision (b)(5)

The 2005 amendment, effective May 2, 2005,
added Subdivision ()(2)(D) and made related
changes It was approved as an expedited
amendment under Rule 11-101(6)F) and 1s
subject to further change after the comment
period

Compiler’s Notes. — The Supreme Court
order approving the amendments directed that
the new procedures be applicable only to cases
filed on or after November 1, 1999

This rule corresponds to Rule 26, FR C P

Cross-References. — Admissibility of evi-
dence, § 78-213, URCP 43(a)

Continuance to permit discovery, URCP
56(f)

Depositions upon oral examination, URC P
30(c)

Depositions, use 1m
URCP 32

Depositions, when taken, UR CP 30(a)

Exclusion of deposition from evidence,
URCP 32(b)

Expert and other opinion testimony, URE
701 to 706

Fee fo1 filing notice of deposition concerning
action 1in another state, § 78-7-35

Liability insurance, admissibility of, URE
411

Motions, evidence on,
URCP 43(b)

Privileges, §§ 78-24-8, 78-24-9, U RE 501 et
seq

Summary judgment, discovery supporting or
opposmg motion for, UR C P 56(e)

Terminate or limit examination, motion to,
URCP 30(d)

court proceedings,

by deposttions,

NOTES TO DECISIONS

—Demnial of discovery request

Apphicability of rule
Failure to comply

Privilege against self-incrimination

Protective order

— Attorney-client privilege

—Trade secrets
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