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STATEMENT OF JURISDICTION

This appeal is taken from Orders entered by the Third
Judicial District Court for the State of Utah. This court has

jurisdiction pursuant to Utah Code Ann. § 78-2-2(3)(J) (1992).

DETERMINATIVE AUTHORITY

Utah Code Ann. § 34-28-5 (1969) (subsequently amended 1989).
Separation from payroll - Resignation - Suspension because of
industrial dispute. (Attached hereto as Addendum Item No. 1.)

STATEMENT OF THE CASE

This case arose from a dispute between Appellant Zoll &
Branch, P.C. ("Zoll & Branch"), and Appellee Alan Asay over wages
due to Mr. Asay, and payment due to Mr. Asay under a contract in
which he sold certain computer equipment to Zoll & Branch.

The case began after Mr. Asay provided Zoll & Branch with
the statutorily required demand for wages due to him. R. 954-55.
During the mandatory waiting period, Zoll & Branch filed this suit
alleging numerous groundless causes of action including slander,
conversion and fraud. R. 8-12, 1062. Mr. Asay counterclaimed
against Zoll & Branch in order to collect the money that was owed
to him as wages and the purchase price of the computer. R. 23-33.

Subsequently, Mr. Asay filed for relief under Chapter 7
of the United States Bankruptcy Code. R. 1030-32. The trustee for
Mr. Asay’'s estate abandoned to Mr. Asay his counterclaims against
Zoll & Branch, because the wage claim might be subject to an exemp-
tion, and both of the claims were relatively small and subject to

litigation. R. 1032. Any claims of Zo0ll & Branch against Mr. Asay



were discharged in the bankruptcy case pursuant to order of the
Bankruptcy Court. R. 450-51. However, the parties hereto proceed-
ed to trial on the basis that the discharge did not effect any off-
sets to which Zoll & Branch might be entitled against Mr. Asay’'s
counterclaims. Id.

After trial, the Third District Court for the State of
Utah, Judge Michael R. Murphy, entered Judgment in favor of Mr.
Asay. R. 464-67 based upon the findings of fact and conclusions of
law included here as Addendum Item No. 5. Among other things,
Judge Murphy found that Zoll & Branch’s motive in "commencing this
action [was] as a tactic to pressure Mr. Asay into abandoning his
legitimate claims against Zoll & Branch" (R. 459, { 32) and that
"there [was] no justification for Zoll & Branch’s stop payment
order to its bank with respect to the checks . . ." issued to
Mr. Asay. R. 456, | 28.

During the trial, Mr. B. Ray Zoll was the primary witness
for Zoll & Branch. Two witnesses, both of them attorneys licensed
to practice in this State and former employees of Zoll & Branch,
testified that Mr. B. Ray Zoll’s character and reputation for truth-
fulness was bad (R. 1046, 1068) and generally contradicted
Mr. Zoll'’s testimony. R. 1039-55, 1055-73. Mr. Asay also testi-
fied that Mr. Zoll’s testimony was not true. R. 1123-24. The
Court found that "Zoll & Branch stopped payments on the checks it
issued to Mr. Asay for the sole reason that Mr. Zoll was angered by

the password after he found out what it was. Mr. Zoll'’s testimony



regarding the basis for the offsets claimed by Zoll & Branch is not
credible." R. 455, § 22.

Following the Judgment, Zoll & Branch filed a Motion for
a New Trial or in the Alternative Motion to Alter or Amend Judgment
(the "Motion for a New Trial"). R. 470-76. Pending disposition of
the Motion for New Trial, the court successively stayed execution
on the judgment for limited periods of time through multiple
orders. R. 525-30, 596-97, and 617-18. Correct copies of each of
the orders staying execution on the Judgment are attached hereto as
Addendum Item No. 6. The last order stayed execution until the
court ruled upon the Motion for New Trial. R. 617-18. On 20 July
1993, the court denied the Motion for a New Trial in a document
entitled Summary Decision and Order. R. 632-34. 1In rendering its
decision, the court wrote:

Plaintiff [Z0ll & Branch] and counter-

claim defendant [Z0ll & Branch] has moved for

a new trial or to alter or amend judgment.

The motion seeks to change specific findings.

Plaintiff fails to acknowledge, however, that

evidence is not the equivalent of fact. The

court heard all the evidence and, after view-

ing the demeanor of witnesses and making

judgments of credibility, made its findings.

If, as in this case, there is conflicting

evidence, there will necessarily be a conflict

between the findings and some evidence, the

evidence which the court rejected in its role

as a factfinder.
R. 632.

On June 16, 1993, Mr. Asay moved to augment the judgment
to include additional attorneys’ fees accrued in order to preserve,

and collect, the Judgment ("Motion to Augment"). R. 601-03. A

hearing was held on August 2, 1993. R. 643. At the commencement

3



of the hearing, Mr. Zoll offered to make a "proffer." R. 1151.
Following Zoll & Branch’s "proffer" the following occurred:

The Court: Well, I think I need to take some evidence on
the fees.

Mr. Zoll: You can take it. I really don’t care.
(Whereupon Mr. Zoll exits the courtroom)
The Court: The record should indicate Mr. Zoll is

walking out, and you may put on your
evidence, Mr. Zundel.

* % %

The Court: The record should indicate that I believe
under the circumstances that I have the
power, although I'm not going to use it, of
contempt over Mr. Zoll for his conduct just
now.

However, I'm going to restrain myself and not
exercise that power and jurisdiction, and
we’ll proceed with the attorney’s fees. And
whatever happens, Mr. Zoll is going to have
to just live with because he’s freely chosen
to walk out of this courtroom in a very
abrupt manner.

R. 1153-54.

The court thereafter heard the evidence regarding the
reasonableness of the attorneys’ fees incurred by Mr. Asay and took
notice that the stay of execution had expired on July 20, 1993 (12
days prior). The court thereupon executed its Order Augmenting
Judgment and Releasing Cash Bond to Alan Asay (the "Order Augment-
ing Judgment") which Asay'’s counsel had brought with him to the
hearing. R. 643.

Zoll & Branch now appeals the Summary Decision and Order
and the Order Augmenting Judgment, but no appeal of the judgment

entered at trial has been filed. ee Notice of Appeal, 1 2. A



correct copy of the Notice of Appeal is included here as Addendum
Item No. 9.

In its opening brief, Z0ll & Branch challenges Findings
Nos. 5, 6, 8, 11, 15, 16, 17, 19, 22, 25-28, and 32-39 as being
clearly erroneous, and argues that the Court misapplied Utah’s wage
payment statute found at Utah Code Ann. § 34-28-5 (1969) and that

the court committed procedural error.

SUMMARY OF ARGUMENTS

Generally an appellate court only reviews a trial court’s
factual findings for clear error. The trial court’s conclusions of
law are reviewed for correctness. However, where, as here, the
appellant only appeals the denial of a motion for a new trial, the
appellate court only reviews the denial for an abuse of discretion.

The trial court properly exercised its authority under
Utah Rule of Evidence 611 to control the interrogation of witnesses
in order to avoid needless consumption of time in this case. The
court scheduled one day for the hearing and allocated one-half day
to each party. Zoll & Branch waived any objection to the court’s
invocation of Rule 611 at trial.

The court properly excluded evidence regarding Mr. Asay’s
"mental condition." Zoll & Branch failed to offer expert
testimony.

The testimony of Garry Willmore was properly admitted
since it was not subject to the attorney-client privilege. Zoll &
Branch waived any privilege that might have existed by failing to

object to Mr. Willmore’s testimony at Mr. Willmore'’s deposition.



Zoll & Branch failed to properly object to the admissibility of Mr.
Willmore'’s testimony at trial. Thus, Zoll & Branch failed to
preserve the issue for appeal.

Zoll & Branch has not properly marshalled the evidence
concerning its contentions that the trial court’s factual findings
are clearly erroneous. Zoll & Branch’s contentions are based on
the mere fact that evidence contrary to some of the findings
exists. As such, Zoll & Branch'’s arguments fail to acknowledge the
burden it carries when challenging the trial court’s findings of
fact. The court’s findings of fact are supported by substantial
evidence and are not clearly erroneous.

Zo0ll & Branch’s contention that the trial court mis-
applied Utah’s wage statutes regarding penalties and attorneys’
fees is based upon 2o0ll & Branch’s misinterpretation of the
statute, and upon Zoll & Branch’s bold assertions that the court’s
findings of fact are erroneous. The trial court properly assessed
penalties against Zoll & Branch and awarded to Mr. Asay the
attorneys’ fees he incurred as costs of the suit.

Zoll & Branch did not tender payment of the wages due to
Mr. Asay as it argues. Zoll & Branch’s deposit with the court was
not an unconditional offer of payment. The money was not available
to Mr. Asay until Mr. Asay successfully litigated this matter
against Zoll & Branch. Zoll & Branch’s deposit could not have been
a "form of interpleader" as it argues, since there were never more

than two parties to this action.



The reasonableness of attorneys’ fees in this case must
be determined in light of all relevant factors, and not solely
based on the amount in controversy as Zoll & Branch suggests. The
court considered the reasonableness of the attorneys’ fees charged
in this case and properly determined that the fees were reasonable
in light of all the surrounding circumstances. Contrary to Zoll &
Branch’s contentions, it was given an opportunity to cross-examine
Mr. Asay’s counsel regarding the fees but chose to use its time
elsewhere.

To the extent that Zoll & Branch complains of the
attorneys’ fees awarded in the Order Augmenting Judgment, Zoll &
Branch waived its right to object to this order when its counsel,
Mr. Zoll, walked out of the courtroom at the commencement of the
hearing. The award of attorneys’ fees was well supported by the
record before the trial court and is not clearly erroneous.

Zoll & Branch'’s allegations of impropriety stem from its
insistence that the court improperly released a supersedeas bond to
Mr. Asay. The bond in this case was filed pursuant to Utah Rule of
Civil Procedure 62(b) and was not a supersedeas bond. The stay of
execution on the judgment, as amended, had expired at the time the
bond was released to Mr. Asay. Therefore the court properly
released the bond to Mr. Asay.

Mr. Asay is entitled to recover his attorneys’ fees
incurred as a result of this appeal. Under the general rule, a
prevailing party who received attorney fees below is also entitled

to fees reasonably incurred on appeal. Furthermore, Zoll &



Branch’s appeal is frivolous, and Mr. Asay is entitled to fees on
appeal pursuant to Utah Rule of Appellate Procedure 33(a).
Because the trial court’s findings of fact are well
supported by the record and its rulings of law are correct, the
trial court’s denial of Zoll & Branch’s Motion for a new trial was

not an abuse of discretion.

ARGUMENTS

I. STANDARDS OF REVIEW.

Generally, an appellate court will only review the trial

court’s factual findings for clear error. E.g., Cummings v.

Cummings, 821 P.2d 472, 476 (Utah App. 1991). The trial court’s
conclusions of law are reviewed for correctness. Id. In the
present case, Zoll & Branch has not appealed the underlying judg-
ment in this matter. Rather, Zoll & Branch appeals the Summary
Decision and Order, whereby the trial court denied Zoll & Branch's
Motion for a New Trial, and the Order Augmenting Judgment. Since
the underlying judgment under Rule 59 is not on appeal, nothing in
this case is reviewed without recognizing broad discretion in the
trial court.

With regard to the denial of Zoll & Branch’s Motion for
a New Trial, it is well settled that the trial court has broad
discretionary power to grant or deny a motion brought under Utah

Rule of Civil Procedure 59. E.g., Hancock v. Planned Development
Corp., 791 P.2d 183, 184 (Utah 1990); Anderson v. Toone, 671 P.2d

170, 173 (Utah 1983). An appellant bears the heavy burden of

showing that the trial court’s denial of such a motion was a clear



abuse of discretion. Hancock v. Planned Development Corp., supra;

Pusey v. Pusey, 728 P.2d 117 (Utah 1986); Crookston v. Fire Ins.

Exchange, 817 P.2d 789, 799 (Utah 1591). Under Anderson v. Toone,
supra, when the motion for a new trial is based upon an allegation
that the verdict is not supported by the evidence, an appellate
court will not reverse the denial of the motion unless the
"evidence to support the verdict was completely lacking or was so
slight and unconvincing as to make the verdict plainly unreasonable
and unjust." 671 P.2d at 173. In this case, the trial court’s
rulings were proper and its findings of fact are well supported by
the record. Zoll & Branch has not shown otherwise.

With respect to the Order Augmenting Judgment, Zoll &
Branch fails to carry its burden on appeal to show that the
findings of the trial court were clearly erroneous, or that its
conclusions of law were incorrect. Therefore, the Order Augmenting
Judgment must be affirmed.

II. THE TRIAL COURT'S PROCEDURAIL RULINGS WERE PROPER AND DO
NOT CONSTITUTE PROCEDURAL ERROR.

A. The court properly exercised its authority under
Utah Rule of Evidence 611 to control the
interrogation of witnesses and avoid needless
consumption of time in this case.

Zoll & Branch complains that the court scheduled only one
full day for the trial of this case, and limited each party to one-
half of the day for the presentation of its case. Appellant’s
Brief, p. 31. 1In its Summary Decision and Order, from which Zoll
& Branch appeals, the trial court explained that

The court was very concerned about this case,
invoked Rule 611, Utah Rules of Evidence,



allocated 50% of the trial day to each party
and was timekeeper for the time consumed.
Plaintiff actually used more time than defen-
dant and had adequate time to present its
claims and defenses. It was the plaintiff’s
decision how it was to use its time. It is
the court’s view that plaintiff misallocated
its time, spending too much time on unimpor-
tant matters and too 1little on important
matters.

R. 633.
Under Utah Rule of Evidence 611, the trial court has
considerable discretion to manage the introduction of evidence and

to see that it is presented efficiently. In re Estate of Russell,

852 P.2d 997, 998-99 (Utah 1993). The appellate court will review
the lower court’s rulings based on Rule 611 only for abuse of
discretion. Id.

Zoll & Branch’s contention is based on its assertion that
the time constraints did not allow it to present its entire case.
Appellant’s Brief, p. 31. However, shortly after 2:00, when the
court reconvened from the lunch break, the court stated "[a]s we
proceed with this case I’'m seeing the wisdom of my invocation of
Rule 611," to which Mr. Zoll replied "I am, too." R. 1002, 1008.
Furthermore, long after Zoll & Branch’s allotted time had expired,
the court asked counsel for Zoll & Branch "[w]hat other witnesses,
if you were allowed to call them, would you call?" R. 1117. Tom
D. Branch, co-counsel for Zoll & Branch, responded

Myself, and Mr. Steven Branch your honor.

My testify [sic] would be corroborating Mr.

Zoll’'s, except for I guess it would be the

fact that he testified about the billing logs.

Steve Branch’s testimony would be that he
looked for the billing logs. That would be

10



cumulative, as well, so I think that in the
interest of time I think we have put in the
substantive evidence we need.

R. 1117-18 (emphasis added). Clearly, Zoll & Branch waived any
objection it had regarding the court’s invocation of Rule 611.
Only after the court rendered its decision against Zoll & Branch
did it protest the court’s invocation of Rule 611.

B. Evidence regarding Mr. Asay’s "mental condition" was
properly excluded.

Zoll & Branch asserts that the trial court erred in

sustaining Mr. Asay’s objection to 2Zo0ll & Branch’s question
regarding Mr. Asay’s medical history. Zoll & Branch argues that
Mr. Asay’s medical history is admissible under Utah Rule of
Evidence 608. Appellant’s Brief, 31. Rule 608 allows evidence
regarding the credibility of a witness, in the form of opinion or
reputation, only if it refers to character for truthfulness or
untruthfulness.

After the court sustained Mr. Asay’s objection, Zoll &
Branch explained that the question was intended to elicit evidence
that Mr. Asay had a "mental condition" which Zoll & Branch claimed
affected his credibility. R. 971-71. Zoll & Branch conceded,
however, that it was not prepared to offer expert testimony on the
issues. Id. The trial court properly ruled that a lay witness was
not qualified to establish that a "mental condition" affected an

individual’s credibility and thus excluded the evidence. Id.
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C. The court properly admitted the deposition testimony
of Mr. Willmore.

Zoll & Branch asserts error because of the admission of
the testimony of Mr. Willmore and argues that the testimony invaded
the attorney-client privilege. Zo0ll & Branch’s argument fails for
three reasons: first, the testimony was not protected by the
attorney-client privilege; second, even assuming that a privilege
existed, Zoll & Branch waived the privilege by failing to properly
object to the taking of Mr. Willmore'’s testimony at deposition; and
third, Zoll & Branch failed to properly object to the testimony at
trial.

1. The testimony of Mr. Willmore was not
protected by attorney-client privilege.

Under Utah Rule of Evidence 504(b), only confidential
communications between a client and his attorney that pertain to
the subject matter for which the attorney was retained are
protected under the attorney-client privilege. Utah R. Evid. 504.
Non-confidential communications, or those which are unrelated to
the attorney-client relationship are not protected under the
privilege. Id.

At trial, Mr. Asay’'s counsel read into the record
portions of Mr. Willmore’s deposition regarding Mr. Willmore’s
communications with Mr. Asay, his experience using the computer
system that Mr. Asay sold to Zoll & Branch, the non-existence of
facts concerning Mr. Asay’s employment supportive of Zoll &
Branch’s claims, and the poor reputation of Mr. Zoll among members

of the legal community for truth and veracity. R. 1039-48. None
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of the excerpts read into the record addressed confidential
communications between Zoll & Branch and its counsel in any way.
Thus, the excerpts do not fall within the attorney-client
privilege.

2. Even assuming that a privilege existed, it was
waived by failing to object to the taking of
Mr. Willmore’s deposition.

The attorney-client privilege may be waived if the holder
thereof voluntarily discloses or consents to the disclosure of any
significant part of the communication. Utah R. of Evid. 507.
"[I]f the holder of the privilege fails to claim his privilege by
objecting to disclosure by himself or another witness when he has
an opportunity to do so, he waives his privilege as to the
communications so disclosed." E. Cleary, McCORMICK ON EVIDENCE § 93,
at pp. 223-24 (3d. ed. 1984). The privilege is waived as to
communications between a client and its attorney that are made in
the presence of third persons whose presence is not reasonably

necessary under the circumstances. Hofmann v. Conder, 712 P.2d

216, 216-17 (Utah 1985).

When Mr. Asay’s counsel deposed Mr. Willmore, Zoll &
Branch did not object to the deposition or to any of the questions
based on the attorney-client privilege. R. 1038. By failing to
object, Zoll & Branch allowed disclosure of all matter contained in

Mr. Willmore’s deposition.
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3. Zoll & Branch failed to Properly Object at
Trial to the Admissibility of Mr. Willmore'’s

Testimony with Regard to Attorney-Client
Privilege.

Under Utah Rule of Evidence 103(a)(l), error may not be
predicated upon a ruling that admits evidence unless a timely
objection or motion to strike appears of record, stating the
specific ground of objection, if the specific ground was not
apparent from the context. When asserting the attorney-client
privilege, a bald assertion of privilege is insufficient. 4 J.
Moore, W. Taggart & J. Wicker, MoorRe’s FEDERAL PRacTicE Y 26.60[01],
pP. 26-162 (2d. ed. 1985). Rather, the privilege must be invoked as
to specific questions or documents. Id.

When the deposition testimony of Mr. Willmore was offered
at trial, Zoll & Branch initially objected to the reading of less
than the entire transcript of the testimony of Mr. Willmore and
then subsequently on the basis that the testimony violated the
attorney-client privilege. R. 1035-1037. The court properly
reserved its ruling on the latter issue, but invited Zoll & Branch
to object again if the proffered question was subject to an
unwaived privilege. R. 1038. The court stated "[w]ell, let’s hear
the question and make your objection, then 1’11 determine whether
it’s been waived. And if not waived, whether it is subject to the
attorney-client privilege." Id.

Thereafter, both parties offered relevant excerpts from
the deposition testimony without objection by Zoll & Branch based
on attorney-client privilege. R. 1039-55. After the testimony was

received, Zoll & Branch did not move to strike it.
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III. THE COURT'’S FACTUAL FINDINGS IN THIS CASE ARE SUPPORTED
BY THE EVIDENCE, AND ZOLL & BRANCH HAS NOT PROPERLY
MARSHALLED ALL OF THE EVIDENCE CONCERNING ITS CONTENTIONS
TO THE CONTRARY.

In order to successfully challenge the correctness of a
trial court’s findings of fact, an appellant must ordinarily first
marshal all the evidence supporting the findings, and then
demonstrate that, viewed in the light most favorable to the lower
court’s findings, the evidence is legally insufficient to support

the findings. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 899

(Utah 1989). In this regard, this court has recently stated:

This court will not 1lightly disturb a
trial court’s findings of fact. In challeng-
ing a court’s findings of fact on appeal, an
appellant must marshal all ‘the evidence in
support of the findings and then demonstrate
that despite this evidence, the trial court'’s
findings are so lacking in support as to be
against the clear weight of evidence, thus
making them clearly erroneous.’ If appellant
fails to marshal the evidence, we will assume
that the record supports the trial court’s
findings of fact and proceed to review the
accuracy of the trial court‘’s conclusions of
law.

Commercial Union Assoc. v. Clayton, 863 P.2d 29, 36 (Utah App.
1993) (emphasis added and citation omitted).? In Clayton, the
court noted that the appellant had merely selected those facts and
excerpts that supported its position and re-arqued those facts as
if its appeal were a trial de novo. Id. This court stated that

such an approach "ignores the heavy burden that [the appellant]

lThe court’s statements in Clayton are of particular significance to the
present case since Mr. Zoll, counsel for Zoll & Branch, also represented the

appellants in Clayton.
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must carry to properly challenge the trial court’s findings of
fact." Id.

Once the evidence is properly marshalled, the standard by
which the sufficiency of the evidence is judged is set out in Utah
Rule of Civil Procedure 52(a). Rule 52(a) states:

Findings of fact, whether based on oral or
documentary evidence, shall not be set aside

unless clearly erroneous, and due regard shall

be given to the opportunity of the trial court

to judge the credibility of the witnesses.

Utah R. Civ. P. 52(a).

In the present case, Zoll & Branch fails to marshal the
evidence in support of the trial court’s findings. Rather, similar
to what the appellant did in Clayton, Zoll & Branch selects only a
portion of the relevant evidence and then reargues its factual
position.

Zoll & Branch fails to carry the additional burden of
showing that the trial court’s denial of Zoll & Branch’'s Motion for

a New Trial was an abuse of discretion.

A. If all of the evidence were marshalled, there is

sufficient evidence to support each of the court'’s
factual findings.

1. Factual Finding No. 5.

Zoll & Branch contests Finding No. 5 which states,

During his employment with Zoll & Branch,
Mr. Asay learned to distrust Mr. B. Ray Zoll.
Consequently, near the end of his employment,
Mr. Asay placed the password "fuckoff" on the
computer system to ensure that he controlled
the system until a final agreement for its
purchase was reached.
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Zoll & Branch argues that the finding is clearly erroneous because
testimony existed that Mr. Asay was "attempting to block access to
certain files." Appellant’s Brief, p. 13.

The unstated context of the snippet of testimony
presented by Zoll & Branch concerns negotiations over the price of
the computer system purchased by Mr. Asay and sold to Zoll &
Branch. The record states:

[Counsel] Did the delay in negotiations in reaching a
final figure concern you?

[Asay] Yes, it did.
[Counsel] Why?
[Asay] I was afraid that there would be some effort
to take control of the computer system on
their part. In other words, change the locks
or somehow make the computer system unavail-
able to me, or simply take it. Find some way
of exercising leverage in these negotiations.
So I protected the computer system.
R. 941. 1In its brief, 2o0ll & Branch concedes that this passage
"could support a finding of the motive as characterized in Finding
No. 5." Appellant’s Brief, p. 13.2
The record supports the court’s finding that Mr. Asay

used the password to block access to certain fjiles because he

2 Zoll & Branch also argues that because Mr. Asay testified that he
felt no obligation to assist 20ll & Branch after he left, that the password
placed on the computer before he left was somehow an act of anger and revenge.
Appellant’s Brief, p. 13. Zoll & Branch’s argument is not only irrelevant, it
distorts Mr. As<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>