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L STATEMENT OF JURISDICTION

This Court has jurisdiction over this matter pursuant to UTAH CODE ANN.
§ 78-2-2; and Rule 41 of the Utah Rules of Appellate Procedure.

II.  ISSUES PRESENTED

The following questions are presented to this Court by Order of
Certification of U.S. District Judge Tena Campbell, a copy of which is included as

Exhibit “A” in the Addendum:

1. Whether the termination of an employee in retaliation for the
exercise of rights under the Utah Workers’ Compensation Act, UT4H
CODE ANN. § 34A-2-101, et. seq., (“WCA”) implicates “a clear and
substantial public policy” of the State of Utah?

2. If so, whether this cause of action applies in the following
circumstances: (a) where the employee is not injured but is retaliated
against for opposing an employer's treatment of other injured
employees; (b) the employee is not fired but resigns under
circumstances that constitute “constructive discharge;” and (c) the
employee is neither fired nor constructively discharged, but
experiences other discriminatory treatment or harassment from an
employer in retaliation for exercise of rights under the WCA?

III. STANDARD OF REVIEW

The questions certified by the United States District Court are questions of
state law. “On certification, we ‘answer the legal questions presented’ without ‘resolving
the underlying dispute.”” In re Kunz, 2004 UT 71, 9 6, 99 P.3d 793, 794, quoting
Spackman ex rel. Spackman v. Bd. of Educ., 2000 UT 87, P1 n.2, 16 P.3d 533.

IV. STATEMENT OF GROUNDS FOR SEEKING REVIEW

Utah R. App. Proc. 41 authorizes the Court to answer a question of law

certified to it by a court of the United States. The Order of Certification by the U.S.

4090/2 00068588 v 2 1



District Court for the District of Utah was filed on April 14, 2005. This Court accepted

review in its Order of Acceptance dated May 19, 2005.

V. STATEMENT OF THE CASE

Eight former employees of La-Z-Boy Incorporated (“La-Z-Boy” or
“Defendant”) brought an action based on how it allegedly treated employees who suffer
on-the-job injuries.! Plaintiffs’ Complaint asserted three causes of action under Utah
common law: wrongful discharge based on the public policy exception to the at-will rule
of employment, intentional failure to maintain a safe workplace, and intentional infliction
of emotional distress. La-Z-Boy subsequently filed a Motion for Judgment on the
Pleadings and a Motion to Certify Questions of Law.

Following a hearing, the federal court dismissed the second and third
causes of action, finding that both were barred by the exclusive remedy provision of the
Utah Workers’ Compensation Act, UTAH CODE ANN. § 34A-2-105(1) (“WCA”). The
court also found that the third cause of action failed to allege “outrageous conduct” under
Utah law. With respect to the first cause of action, alleging retaliation for seeking
benefits under the WCA, the court granted the Motion to Certify and reserved ruling on
this portion of Defendant’s Motion for Judgment on the Pleadings pending this Court’s

response to the Order of Certification.

! The matter was originally filed in the First Judicial District Court of Box
Elder County, State of Utah, on April 12, 2004. It was subsequently removed to the U.S.
District Court based on diversity of citizenship.
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VL. SUMMARY OF ARGUMENT

The Utah Supreme Court has listed four categories of discharge “eligible
fqr consideration” under the public policy exception to the employment at-will rule: (1)
refusing to commit an illegal act; (2) performing a public duty; (3) exercising a legal
right; or (4) reporting an employee’s criminal activity to a public authority. Hansen v.
America Online, Inc., 2004 UT 62,99, 96 P.3d 950, 952. The discharge must contravene
“a clear and substantial public policy,” such as a right that is “essential to our way of life,
the architecture of the institutions of government, or the distribution of government
power.” Id. at 9 12.

Although the Court has referred to discharge for seeking workers’
compensation benefits as an example from other states of the third category, which would
be eligible for consideration, it has never confronted the question. The only cases in
which it has actually found the cause of action to apply involve employees fired for
refusing to commit crimes, Peterson v. Browning, 832 P.2d 1280 (Utah 1992), or for
opposing an employer’s criminal activity, Heslop v. Bank of Utah, 839 P.2d 828 (Utah
1992). | | | |

The Utah Supreme Court’s decisions since Peterson and Heslop evince a
strong reluctance to create or extend causés of action to terminated employees in the
absence of legislative direction. As this Court specifically noted in Hansen, exceptions to
employment at-will “should be applied parsimoniously” and the third category “poses
analytical challenges different from, and generally greater than the others” even when the

statutory right or privilege “carries strong public policy credentials.” /d. at 952-53.
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Recent decisions, including Buckner v. Kennard, 2004 UT 78, 99 P.3d 842, and Gottling
v. P.R. Inc., 2002 UT 95, 61 P.3d 989, show the Court’s reluctance to add causes of
action to legislative schemes when the Utah Legislature could have done so but did not.

A survey of the laws in all 50 states reveals that courts in 25 states
recognized a cause of action only after their legislature had enacted an anti-retaliation or
interference statute, courts in 11 states refused to create a workers’ compensation
retaliation cause of action without a specific legislative enactment, courts in three states
have no court holdings or statute addressing the issue, and courts in 11 states have
judicially created a tort based on the “general policies” in their workers’ compensation
statutes. The methodology used by the minority of courts that judicially created a tort
does not comport with this Court’s requirement that an exception to the at-will rule must
be based on a specific statement of a “clear and substantial” policy, not a general
statement of policy. Ryan v. Dan's Food Stores, Inc., 972 P.2d 395 (Utah 1998).

Even if the public policy wrongful discharge claim were applied to
terminations for seeking WCA benefits, it should not be extended to claims of internal
opposition to an employer’s workers’ compensation practice, constructive discharge, or
other discriminatory or harassing conduct. Such an extension would constitute an even
greater incursion on the Legislature’s prerogatives. Even jurisdictions that have
recognized a retaliatory discharge tort have drawn the line there, and refused to expand

the common law exception as Plaintiffs advocate.
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Vil. ARGUMENT

A. THE PUBLIC POLICY WRONGFUL DISCHARGE EXCEPTION
TO THE AT-WILL RULE DOES NOT APPLY TO WORKERS’
COMPENSATION RETALIATION.

1. Utah’s Workers’ Compensation Act Constitutes A
Comprehensive Statutory Scheme That Neither Expresses Nor
Implies Any Intent To Create A Wrongful Discharge Cause Of
Action Based On The Filing Of A Workers’ Compensation
Claim.

Utah enacted the “Workmen’s Compensation Act” (“WCA”) in 1917.
Chapter 100, Sess. Laws Utah 1917. By that time, the at-will doctrine had been well-
established. C.S. Price v. Western Loan and Savings Co., 35 Utah 379, 387. 100 P. 677

(1909) (upholding the at-will doctrine and citing authorities).2 Nevertheless, when the

2 In Berube v. Fashion Centre, Ltd., 771 P.2d 1033, 1043 (Utah 1989), the
Court indicated that “[t]he genesis of the at-will rule in its present form in America,
however, can be traced to Horace G. Wood’s 1877 treatise on the master-servant
relationship.” Recent scholarship on at-will employment indicates that the doctrine
became the default rule for employment contracts in this country because of a severe
labor shortage in the late eighteenth and throughout the nineteenth centuries. See
Deborah A. Ballam, The Development of the Employment At Will Rule Revisited: A
Challenge to Its Origins as Based in the Development of Advanced Capitalism, 13
Hofstra Lab. & Emp. L.J. 75 (1995) (observing that employment at-will was prevalent
throughout the nineteenth century); Mayer G. Freed & Daniel D. Polsby, The Doubtful
Provenance of “Wood's Rule” Revisited, 22 Ariz. St. L.J. 351 (1990) (noting that Wood's
statement of the employee at-will rule was based on a well-established understanding of
labor relations). This scholarship calls into question the view that employment at-will
was created at the end of the nineteenth century to benefit employers. Andrew P. Morriss,
Exploding Myths: An Empirical and Economic Reassessment of the Rise of Employment
At-Will, 59 Mo. L. Rev. 679 (1994) (disputing earlier scholarship on the employment at-
will rule that had previously formed the basis for courts and commentators to advocate
modification to the rule). “Laborers who could easily obtain free land wanted to work
only long enough to accumulate enough capital to start their own farms and thus did not
want to be bound to a long-term employment relationship.” Ballam, The Development of
the Employment At Will Rule Revisited, 13 Hofstra Lab. & Emp. L..J. at 88 n.86.
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Legislature enacted the WCA, it did not create a right to sue for wrongful discharge in
retaliation for exercising one’s rights under the WCA. The Utah Labor Commission,

~ which is responsible for administering the Workers’ Compensation Act, has plainly stated
that “there is nothing in the Utah Workers' Compensation Act that prohibits an employer
from terminating an employee.” 3. A review of the WCA shows that the Legislature has
amended it over a dozen times since 1917, but it has not created a cause of action for
retaliatory discharge. There is simply no language in the WCA from which any such
right could be implied.

Before recognizing such a wrongful discharge cause of action, this Court
should, like the majority of courts, require a “élear and substantial” statement of policy in
the form of an anti-retaliation statute, rather than tease an inference of such policy out of
a comprehensive scheme of legislation that conta}ins no anti-retaliation language

whatsoever. See Peterson, 832 P.2d at 1282 (the public policy exception applies only

3Utah Labor Commission Frequently Asked Questions, available at |
http:/www.laborcomission.utah.gov/FAQ.htm (last visited Dec. 10, 2005).

RE-EMPLOYMENT - REHABILITATION

Q 27. CANMY EMPLOYER FIRE ME IF I CAN'T RETURN TO
MY JOB DUE TO THE INJURY?

A. Tt is considered poor judgment for an employer to terminate any
employee without considering the possible consequences of such action.
Howeyver, there is nothing in the Utah Workers' Compensation Act that
prohibits an employer from terminating an employee. If the employer has
15 or more employees, the injured worker may want to look into the
Americans With Disabilities Act and other employment laws.
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“when the statutory language expressing the public conscience is clear and when the
affected interests of society are substantial™).

Although one could speculate about whether the absence of such a cause of
action might frustrate the policy of ensuring benefits to employees who sustain on-the-job
injuries, Utah’s own experience has debunked suc;h speculation. Employees in Utah have
been collecting workers’ compensation benefits for over 78 years, yet there is no
evidence that the absence of a retaliatory discharge tort has undermined the policies
underlying the WCA.

If a court were to evaluate ihe need for such a tort, it would have to
consider whether there is a need for an anti-retaliation law in light of the self-regulating
nature of negative publicity and employee morale for engaging in such conduct, and
whether any public benefit to be gained from creating such a cause of action would be
outweighed by the harm that results from creating new uncertainties in the at-will
employment relationship, weeding out meritless claims, and abrogating the freedom of
contract. One would have to speculate about its impact without obtaining any data or
input from the affected constituents, including what impact it would have on Utah’s
employers (large and small), its economy, and its judicial resources. Emory v. Nanticoke
Homes, Inc., 1985 Del. Super. LEXIS 1063 (1985) (some of the legislative considerations
that would be involved in creating such a tort would include whether damages should be
limited, whether the remedy should include reinstatement as well as reimbursement,

whether the remedy should be administrative in nature, whether the remedy should be
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available to the employee who is refused a job as well as an existing employee, and what

statute of limitations should apply.)

As the court in Murphy v. American Home Products Corp., 58 N.Y.2d 293,

461 N.Y.S.2d 232, 448 N.E.2d 86, 89-90 (1983) observed:

The Legislature has infinitely greater resources and procedural means to
discern the public will, to examine the variety of pertinent considerations,
to elicit the views of the various segments of the community that would be
directly affected and in any event critically interested, and to investigate
and anticipate the impact of imposition of such liability. Standards should
doubtless be established applicable to the multifarious types of employment
and the various circumstances of discharge. If the rule of non-liability for
termination of at-will employment is to be tempered, it should be
accomplished through a principled statutory scheme, adopted after
opportunity for public ventilation, rather than in consequence of judicial
resolution of the partisan arguments of individual adversarial litigants.

Additionally, if the rights and obligations under a relationship forged,
perhaps some time ago, between employer and employee in reliance on
existing legal principles are to be significantly altered, a fitting
accommodation of the competing interests to be affected may well dictate
that any change should be given prospective effect only, or at least so the
Legislature might conclude. [citations omitted]

The Utah Legislature has not been reluctant to enact legislation to protect
employees from retaliation or interference with employee statutory rights when it
discerns a need to do so. For example, the Legislature enacted statutes to protect
employees from retaliation or interferenée with employee rights under the Utah
Occupational Safety and Health Act, UT4H CODE ANN. § 34A-6-203, retaliation for
assefting rights under the Utah Anti-Discrimination Act (“UADA”), UT4H CODE ANN. §
34A-5-106, and retaliation for the exercise of rights under the Utah Payment of Wages

Act, Ur4AH CODE ANN. § 34-28-19. The Legislature, however, has so far chosen not to
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create such a cause of action for retaliation or interference with rights granted by the
WCA. See Emory, supra, (it is “significant that no discharge provision is included in the
comprehensive Workmen’s Compensation Act when the General Assembly has
precluded discharge in other contexts”). Whatever the reasons for this inaction, it cannot
be said, as in some jurisdictions, that legislative silencevis in recognition of an existing
court-created cause of action, since this has not happened. Given the Legislature’s role as
“the primary institutional source of public policy” in Utah, Hansen, 2004 UT at 9 24, this
Court should not impose its policy choices onto a scheme of législation where the
Legislature itself has chosen not to act.
2, The Vast Majority Of Jurisdictions That Have Recognized A

Claim Of Wrongful Discharge Based On The Filing Of A

Workers’ Compensation Claim Have Relied On Their

Legislatures, Not their Courts, to Enact An Anti-Retaliation or

Interference Statute Before Recognizing Such A Cause of
Action.

a. Overview Of The Status of Workers’ Compensation
Retaliation Law In 50 States.

In the U.S. District Court for the District of Utah, Plaintiffs argued that
because the majority of states have created such a cause of action either by statute or as a
matter of common law, Utah should not rémain behind as one of the unenlightened few.
An analysis of the laws of other states, however, reveals that Utah would be in the

majority of jurisdictions where, if the cause of action came about, it would be because the

4090/2 00068588 v 2 9



legislature had expressly created it or prohibited retaliation or interference with workers’
compensation rights and courts then recognized a cause of action.

Most states, like Utah, have had workers’ compensation laws on the books
since the early part of the 20™ century. Most did not include any anti-retaliation
provisions in their original statutory scheme. Unlike Utah, however, many state
Legislatures have since added anti-retaliation provisions to their workers’ compensation
statutes. Most of this legislation has occurred in the last few decades. See, e.g., Raley v.
Darling Shop, 216 S.C. 536, 59 S.E.2d 148 (1950) (there is no wrongful discharge tort
based on the filing of a workers’ compensation claim), superseded by statute, S.C. CODE
ANN. § 41-1-80 (1986) (“No employer may discharge or demote any employee because
the employee has instituted or caused to be instituted, in good faith, any proceeding under
the South Carolina Worker’s Compensation Law . . . .”), as recognized in Hines v. United
Parcel Serv., Inc., 736 F. Supp. 675, 677 (D.S.C. 1990).

The statutes, procedures, rights, and remedies vary widely from state to
state. This diversity reflects not only the fact that states have diverse policies, but also

the fact that this patchwork quilt of enactments is based on legislative policy-making,ﬂ not

4 Attached in the Addendum are three Exhibits that provide a survey of the
status of workers’ compensation retaliation laws in 50 states. Exhibit B identifies those
jurisdictions in which courts did not recognize a cause of action at all, or did so only after
~ their legislatures had enacted an anti-retaliation or interference statute. Exhibit C
identifies those jurisdictions in which courts judicially created a tort based on the general
policies in the workers’ compensation statute. Exhibit D identifies those jurisdictions in
which courts have not determined whether a cause of action exists and the legislature has
not enacted an anti-retaliation or interference statute.
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“common law.” This diversity is further underscored by the fact that some legislatures
have refused to enact any anti-retaliation or interference legislation at all.

Most courts did not begin to recognize a cause of action for retaliatory
discharge until their state legislatures added an anti-retaliation or interference provision
to their workers’ compensation law. Indeed, the vast majority of jurisdictions that have
created a wrongful discharge cause of action to protect the exercise workers’
compensation rights have relied on their state legislatures to provide the basis for creating
the cause of action. Currently, the breakdown is as follows:

In 25 states, the legislature filled the silence by enacting an anti-retaliation
or interference statute in derogation of the at-will rule. 5

In 11 states, courts expressly refused to create a retaliatory discharge tort in
the absence of an express directive from the legislature.

In 5 of those 11 states, courts refused to create a cause of action, and
the legislature has continued not to enact an anti-retaliation or
interference statute. 6

In 6 of those 11 states, courts refused to create a cause of action, but
the legislature responded by enacting an anti-retaliation or
interference statute. ’

In 11 other states, courts created a cause of action based on the general
policies in the workers’ compensation statute, despite the absence of a
specific anti-retaliation or interference statute. 8

5 Exhibit B(3).
6 Exhibit B(1).
7 Exhibit B(2).

8 Exhibit C.
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In 3 states, courts have not determined whether a cause of action exists and
the legislature has not enacted an anti-retaliation or interference statute.?

Thus, of the 42 jurisdictions that have created a retaliatory discharge cause
of action, 31 did not recognize a cause of action until after their legislatures had taken
action. Only 11 courts have done what Plaintiffs are asking this Court to do, i.e., create
such a cause of action in the absence of legislative action, while 11 other courts have
expressly refused to do what Plaintiffs are asking this Court to do.

Following the judicial refusal to create a retaliatory discharge tort,
legislatures in six states have enacted anti-retaliation statutes. See, e.g., Dockery v.
Lampart Table Company and U.S. Furniture Industries, 36 N.C. App. 293, 244 S.E.2d
272 (1978) (refusing to create a retaliatory discharge tort), superseded by N.C. GEN. STAT.
§ 95-24. Some have not. See, e.g., Pacheco v. Raytheon Co., 623 A.2d 464 (R.1. 1993)
(refusing to create a cause of action for wrongful discharge without legislative action;
since then, the Rhode Island legislature has not created a retaliatory discharge cause of
action for filing a workers’ compensation claim). In those states where the legislatures
did create a cause of action, some created broad remedies. See, e.g., MASS. ANN. LAWS.
ch. 152 § 75B (providing for reemployment, lost wages, attorney’s fees and equitable
relief). Some created limited remedies. See, e.g., S.C. CODE ANN. § 41-1-80 (limits
remedy to reinstatement and lost wages). Some relied on an administrative process to

resolve claims. See, e.g., ME. REV. STAT. ANN. tit. 39-A § 353 (providing only an

9 Exhibit D.
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administrative remedy). Some allowed claimants to seek remedies in the courts. See,
e.g., CONN. GEN. STAT. § 31-290a) (allows claimant to “[b]ring a civil action in the
superior court” or “to file a co@plaint with the chairman of the Workers’ Compensation
Commission™). Such diversity in the statutes shows that the creation of a workers’
compensation retaliation constitutes polic_y-making that is best suited for the legislatures,
not the courts.

b. In 25 States, Courts Recognized A Cause Of Action Only

After The Legislature Had Enacted An Anti-Retaliation
Or Interference Statute.

Legislatures in 25 jurisdictions have enacted statutory restrictions on
workers’ compensation retaliation without a prior judicial holding on the issue of whether
“aretaliatory discharge cause of acﬁon exists. Some of those legislatures have given their
courts a more specific statement of policy than others, ¢ff CONN. GEN. STAT. § 31-290a
(“No employer . . . shall discharge . . . any employee because the employee has filed a
claim for worker’s compensation benefits’) with IND. CODE ANN. § 22-3-2-15) (“No
...device shall . . . relieve aﬁy employer . . . of any obligation created by this act.”).
.In casés like Frampton v. Central Indiana Gas Co., 260 Ind. 249, 297 N.E.
-2d 425 (1973) , and its progeny, however, courts have emphasized the importance of
relying on specific statutory language, rather than on general policies in the workers’
compensation statutes, to recognize the existence of a cause of action. In Frampton, the
court held that a retaliatory discharge for filing a workers’ compensation claim was

actionable, because it violated IND. ANN. STAT. § 40-1215, which states:
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No contract or agreement, written or implied, no rule, regulation or other
device shall, in any manner, operate to relieve any employer in whole or in
part of any obligation created by this act. (court’s emphasis)

The court interpreted “the threat of discharge to be a 'device' within the framework of [the

statute] and hence, in clear contravention of public policy.” 260 Ind. at 252,297 N.E.2d

at 427-28.10

In 1984, the Indiana Court of Appeals acknowledged the statutory

underpinnings of Frampton:

Although the court in Frampton spoke in terms of public policy, it did so in
the sense of enforcing a specific statutory prohibition against the use of any
'device' to relieve an employer of its obligation under the Workmen's
Compensation Act. An attempt to declare any discharge unlawful where the
reason for discharge is contrary to general public policy was specifically
rejected [by other cases]. Such a broad exception was left for legislative
expression of what constitutes public policy or which of competing public
policies should be given preference.

Rice v. Grant County Ed. of Comm'rs, 472 N.E.2d 213, 215 (Ind. App.2d Dist. 1984)

(emphasis added).!! The only other wrongful discharge tort that Indiana courts have

10 Five other jurisdictions (Iowa, North Carolian,South Dakota, Tennessee,
and Wyoming) with similar “other device” language in their workers’ compensation
statute. Four of those states have followed Frampton, but one has not. Cf. Springer v.
Weeks and Leo Co., 429 N.W.2d 558 (Iowa 1988) (“We deem this [‘other device’
provision] to be a clear expression that it is the public policy of this state that an
employee’s right to seek the compensation which is granted by law for work-related
injuries should not be interfered with”); with Dockery v. Lampert Table Co., 36 N.C.
App. 293, 244 S.E.2d 272 (N.C. App. 1978) (“We think complex problems such as
'devices' to defeat provisions of an act of the Legislature, are best left to the expertise and
resources of that body™).

11 “With such a specific statutory base the [1973 Frampton]decision did not
have the appearance of a broad attack on the employment-at-will doctrine.” Cornelius J.
Peck, Penetrating Doctrinal Camouflage.: Understanding The Development Of The Law
Of Wrongful Discharge, 66 Wash. L. Rev. 719, 724 (1991).
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recognized is based on retaliation for refusing to violate the law. Wior v. Anchor
Industries, Inc., 669 N.E.2d 172 (Ind. 1996) (“we are disinclined to adopt generalized
exceptions to the employment-at-will doctrine in the absence of a clear statutory
expression of a right or duty that is contravened”). Thus, Utah and Indiana are similar,
except that one legislature enacted “other device” language and the other did not.

c. In 11 States, Courts Refused To Create A Retaliatory

Discharge Tort In The Absence Of An Express Directive
From The Legislature.

Although 25 of the 32 legislatures that have enacted workers’ compensation
retaliation statutes did so in the face of judicial silence, legislatures in six states acted
only after their courts had refused to create a retaliatory discharge tort. 2 The experience
of these states illustrates how the separation of powers between the legislative and
judicial branches is supposed to work.

The first state to address the issue specifically was Missouri. In Christy v.
Petrus, 365 Mo. 1187; 295 S.W.2d 122 (1956), the Missouri Supreme Court rejected
plaintiff’s wrongful discharge claim, because it could “hardly conceive of the Legislature
making such careful provision for the rights and compensation of injured employees
covered by the Act and yet omitting a specific provision for recovery of damages for
wrongful discharge if there had been any intent to create such a right.” 365 Mo. at 1193;
295 S.W. 2d at 126. In 1973, however, the Missouri Legislature enacted MO. ANN. STAT.

§ 287.78, which authorizes a “civil action for damages.”

12 Exhibit B(2).
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In Meeks v. Opp Cotton Mills, Inc., 459 So. 2d 814, 815 (Ala. 1984), the
Alabama Supreme Court, in refusing to allow an employee to sue his former employer
for dismissing him because he had filed a workers compensation claim, observed: “Why
then should we not leave it to the Legislature to change the rule in this case, where the
employee was discharged allegedly for seeking workmen’s compensation benefits, a
legislatively created right?” Since then, the Alabama Legislature enacted A24. CODE §
25-5-11.1, which states: “No employee shall be terminated by an employer solely
because the employee has instituted or maintained any action against the employer to
recover worker’s compensation benefits . . . .” Twilley v. Dauber & Coated Prods., Inc.,
536 So. 2d 1364 (Ala. 1988).
In Dockery v. Lampert Table Co., 36 N.C. App. 293, 244 S.E.2d 272 (Ct.
App.), cert. denied, 246 S.E.2d 215 (1978), the court refused to recognize a tort of
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