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IN THE UTAH COURT OF APPEALS

GREG J. HANSEN,
Plaintiff and Appellee, )
Trial Court No. 944600366
vs. Appellate Court No. 20050464-CA
JULIE ANN KIK fka HANSEN,
Defendant and Appellant

BRIEF OF APPELLEE

 APPEAL FROM THE AMENDED ORDER OR ORDER TO SHOW AND
JUDGMENT DATED NOVEMBER 16TH, 2004 IN THE SIXTH DISTRICT

COURT, SANPETE COUNTY, THE HONORABLE PAUL D. LYMAN

Andrew B. Berry, Jr .( Bar # 0309) Douglas L. Neeley (Bar # 6290)
39 West Main Street 1st South Main, Suite 205
P.O. Box 600 P.O.Box 7
Moroni, UT 84646 Manti, UT 84642
Telephone: 435-436-8200 Telephone: 435-835-5055
Attorney for Appellant Greg Hansen Attorney For Appellee Julie Kik.
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JURISDICTION

Jurisdiction is conferred on the Court by Utah Code Ann. § 78-2a-3(2)(h). -

STATEMENT OF ISSUES

1) Whether Appellant Greg Hansen timely filed his appeal of the

November 16th, 2004 order on May 18th, 2005?

Utah Rule of Appellate Procedure 4 requires a Notice of Appeal to be filed
within 30 days of the judgment or order appealed from, with a possible 30 day

extension,

2) Whether, assuming the appeal was timel}"» filed, the trial cokurt
incorrectly applied the law in allowing a judgment to be enforced
despite claims of limitations, thus applying the equitable version of the
Discovery Rule?

a) This issue was preserved in the trial court, at R. 80-85
b) The standard of review for statute of limitations questions and the
application of the Discovery Rule is a question of law, and this Court need

show no deference to the trial court. Russell Packard Development, Inc. v.

Carson; 2005 UT 14 9 18,
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1))

2)

3)

4)

5)

STATEMENT OF THE CASE

This action arose from a divorce matter. Petitioner/Appellant Greg Hansen
and Respondent/Appellee Julie Kik were married on June 27th, 1976 and

divorced in the Sixth District Court on November 15th, 1994. R. 60-66.

On September 30th, 2004 Julie Kik filed an Order to show cause to enforce
certain parts of the Divorce decree, namely transfer of equity and personal

property to her. R. 70-75

On October 22, 2004 the trial court held a hearing on the Motion, and heard
testimony from Julie Kik, Greg Hansen and their daughter Christie. R. 86-

87.

On November 15th, 2004 the Honorable Paul D. Lyman .entered his Order
on Order to Show Cause and Judgment; ordering Petitioner Greg Hansen to
pay to Respondent Julie Kik $4,000 for equity and an additional amount for
personal property, leaving both sides responsible for their own attorney’s

fees. R. 89-94.

On April 21, 2005 Respondent/Appellee Julie Kik moved the trial court to
correct a clerical error in the judgment. The trial court issued an Amended
Order on Order to Show Cause and Judgment on May 5th, 2005 but ordered

it to be entered nunc pro tunc on November 15th, 2004. R. 125-129.
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6)

)

2)

3)

4

5)

6)

Petitioner/Appellant Greg Hanson filed his notice of appeal on May 18th, .

2005. R. 139-140.

STATEMENT OF FACTS

Petitioner/Appellant Greg Hansen and Respondent/Appellee Julie Kik were
married on June 27th, 1976 and divorced in the Sixth District Court on

November 15th, 1994. R. 60-66.

In the divorce decree, Julie Kik was awarded a lien of $4,000 against the

real property of the marital estate, with no timeline to execute that lien. Id..

Appellee Julie Kik was also awarded certain items of marital property, but

allowed to store them at Appellant Greg Hansen’s property for a time. Id.

Greg Hansen eventually gave some items of that personal property to her,

but not most of it. This was around 1999. R. 89-94.

When Respondent/Appellee Julie Kik would ask for her property, she

testified she was intimidated by Appellant Greg Hansen. Tr. 34.

On September 30th, 2004 Julie Kik filed an Order to show cause to enforce
certain parts of the Divorce decree, namely to receive her lien amount of

$4000, and her remaining personal property. R. 70-75

»
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7

8)

9

10)

11)

On October 22, 2004 the trial court held a hearing on the Motion, and heard

testimony from Julie Kik, Greg Hansen and their daughter Christie. R. 86-

&7.

On November 15th, 2004 the Honorable Paul D. Lyman entered his Order
on Order to Show Cause and Judgment; ordering Petitioner Greg Hansen to
pay to Respondent Julie Kik $4,000 for equity and an additional amount for
personal property, leaving both sides responsible for their own attorney’s

fees. R. 89-94.

The Court, at the November 15, 2004, hearing found major inconsistencies
in the Petitioner’s testimony and most of what he testified to was
questionable. The Court also found that the Petitioner’s sworn affidavit

was inconsistent with his testimony at trial. R. 89-94.

On April 21, 2005 Respondent/Appellee Julie Kik moved the trial court to
correct a clerical error in the judgment. The trial court issued an Amended
Order on Order to Show Cause and Judgment on May 5th, 2005 but ordered

it to be entered nunc pro tunc on November 15th, 2004. R. 125-129.

Petitioner/Appellant Greg Hanson filed his notice of app-eal on May 18th,

2005. R. 139-140.
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ARGUMENT

I. DID PETITIONER/APPELLANT GREG HANSEN
TIMELY APPEAL?

It is clear that this appeal should be dismissed for being untimely. The final
Order being appealed from was entered on November 16th, 2004, and the Notice

- of Appeal was not filed until May 18th, 2005, a total time of over 6th months.

Utah R. App. Procedure 4 allows a time period of 30 days to file a Notice of
Appeal from a final order. Petitioner/Aﬁpellant Greg Hansen’s appeal is clearly
untimely, and should be stricken.

There have been no post order motions that would toll the time period, thus
saving the time for appeal.

Petitioner Greg Hansen relies on the fact that the trial court did grant a
motion to amend the Order on May 5th 2005. If May 5Sth, 2005 is the time when
the final order was issued, then the appeal was timely, if not, it should be
dismissed. The Amended Order on Order to Show Cause was by its own terms
effective as of November 16th, 2004, not May 5th, 2005.

The Motion to Amend was to correct a clerical error. R. 112-115. The trial
court issued it nunc pro tunc, related back to the date of the original judgment,

November 16th, 2004. .
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The bold word in each paragraph was changed from the word “Petitioner” in
the Amended Order on Order to Shqw Cause. This change is clearly not a
material change, for even if the order had remained unchanged, each paragraph is
applying a formula, and only can be interpreted as ultimately awarding the
Respondent Julie Kik $6,855.

The trial court simply took the total value of the personal property items,
subtracted the Petitioner Greg Hansen’s storage cost, and then awarded the
Respondent Julie Kik the value remaining. Whether the original value of the
personal property items was awarded to Greg Hansen or Julie Kik (all the
- Amended Order corrected), the value was reduced by the storage fees and the
. remaining value was clearly awarded to Julie Kik. Thus, it is not a material

.I change at all, for the final award, and the figures involved, were not changed in the
slightest.

Petitioner Hansen was not harmed or otherwise had his duties changed by
this afnended order—it was simply a clerical mistake. Thus, the amendment was
properly related back to the time of original entry by the trial court, and

Petitioner/Appellant Greg Hansen’s appeal is untimely and should be dismissed.
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II. ASSUMING A TIMELY APPEAL, THE TRIAL COURT
PROPERLY ALLOWED THE ORDER TO SHOW CAUSE TO
PROCEED

Assuming that Petitioner Greg Hansen timely filed his Appeal, it is clear
that the Trial court properly applied the statute of limitations in this case. Statute
of limitations and discovery rule questions are questions of law, and are reviewed

for correctness. Russell Packard Development, Inc. v. Carson; 2005 UT 14, € 18.

Petitioner/Appellant Greg Hansen’s main argument on appeal is that of
statute of limitations. He contends that the Order to show cause was filed outside
the proper limitations period, and thus the trial court should be reversed, and the
judgment against him overturned. This is nof so, the trial court correctly applied
the law.

The appropriate limitations period in this case is 8 years, as found in Utah
Code Ann. §78-12-22: “An action may be brought within eight years upon a
judgment or decree of any court of the United States, or of any state or territory
within the United States.” The original judgment in this case was entered on
November ISth, 1994, while the Order to Show cause was ﬁled on September
30th, 2004. Clearly, this was 9 years after the judgment was issued.
Petitioner/Appellant Greg Hansen argues that therefore, the Order on Order to
show Cause and Judgment was improperly issued against him. He relies heavily

on Kessimakis v. Kessimakis; 1999 UT App 130.
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discuss when her claim arose. Clearly, it arose at the time of the entry of
judgment, since the judgment created the transfer immediately, and thus the
evidence of that transfer was available immediately.

In contrast, in this case the 1994 divorce decree did not create any duties to
immediate transfer. The personal property was not ordered transferred by a time
certain; in fact, it was allowed to stay at Greg Hansen’s house. The lien falls
under Coulon, as explained earlier. Furthermore, the facts in Kessimakis are .
distinguishable from the present matter ih several ways. First, in Kessimakis, the
Court specifically concluded that Mr. Kessimakis had not done anything that
would operate or toll or stay the statute of limitations, nor had he lulled Ms.
Kessimakis into inactivity. Id at 1228. In the present matter, the Court found the
Petitioner’s testimony nét credible, but also that the Respondent had made
reasonable efforts and demands for her personal property and that the Petitioner
had failed, neglected, or r¢fused to make the personal items available to her. R.
89-94. Kessimakis is simply not applicable.

It’s clear that Appellee Julie Kik simply had no cause of action to have the
statute run on until around 1999. The lien on the property is like any other lien—it
can be foreclosed at any time. Thé personal property was delivered in 1999—and
then discovered to be incomplete, at which point the cause of action arose, and the
8 years started running. The trial court basically agreed, when it stated there was
no “judgment” and no “time limit,”’when it addressed the statute of limitations and

laches issues. Tr. 67.
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Even if the limitations period did run, the “Discovery rule” would step in

and toll the statute of limitations. Russell Packard Development. Inc. v. Carson;

2005 UT 14, decided this year, is the leading case on statutes of limitation and the
discovery rule. The 8-year limitations period has an equitable discovery rule, and

this case fits under §30 of Russell Packard. Basically, assuming that Julie Kik was

out of the limitations period, if she can show that the reasonable person would
have delayed filing, then the limitations period is tolled until discovery, which as
established above was 1999.

While the trial court made no explicit findings, the testimony was that Julie
Kik was intimidated and bullied by Greg Hansen, and she didn’t want to involve
her minor children in another court battle. Tr. 34. This clearly was persuasive to
the finder of fact. Thus, the Discovery ruie should apply and toll the rstatute of

limitations, and the order to show cause was timely filed.

III. THE TRIAL COURT CORRECTLY PLACED THE ISSUE

OF IMPRECISE DAMAGES ON THE WRONGDOER, GREG
HANSEN

Petitioner/Appellant argues that the amount of damages awarded against
him for the personal property is based on “guesses” and is “speculation.” He
argues that damages cannot be based on speculation alone, citing DUNN v.

McKAY, BURTON, McMURRAY & THURMAN; 584 P.2d 894 (Utah 1978).
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Therefore, Appellee Julie Kik asks this Court to dismiss Appellant Greg Hansen’s

appeal for untimeliness, and to uphold the trial courts ruling.

A
DATED this 7 day of January, 2006
| | %/1 A/

Douglas L%l(]eeTey
Attorney for Appellee

CERTIFICATE OF SERVICE

I do hereby certify that on this Q_ day of January, 2006, I mailed a true and
correct copy of the foregoing Appellee’s Brief, postage prepaid, to Andrew B.
Berrry, Attorney for Appellant, at P.O. Box 600, Moroni, Utah, 84646.

E TARY
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