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IN THE UTAH SUPREME COURT

THE STATE OF UTAH,
Plaintiff/Respondent,
V.
ERNESTO ALVEREZ, : Case No. 20050468-SC

Defendant/Petitioner.

JURISDICTIONAL STATEMENT

This Court granted Alverez’s Petition for Writ of Certiorari from the Utah Court of

Appeals opinion in State v. Alverez, 2005 UT App 145, 111 P.3d 808. The court of

appeals’ opinion in Alverez is attached hereto as Addendum A. Jurisdiction is conferred

on this Court pursuant to Utah Code Ann. § 78-2-2(5) (2002).

STATEMENT OF ISSUES AND STANDARD OF REVIEW

Issue: Whether the totality of the circumstances created a reasonable articulable
suspicion of criminal activity justifying the detention of Mr. Alverez. See attached Order
dated September 21, 2005 in Addendum B.

Issue: Whether the totality of the circumstances at the time the police officers
conducted their search was supported by probable cause. Id.

Issue: Whether the force used to obtain evidence from the defendant’s mouth was

reasonable. Id.



Standard of Review: On certiorari, this Court reviews “the decision of the court of

appeals and not that of the district court.” State v. Markland, 2005 UT 26,97, 112 P.3d

507 (quoting State v. Brake, 2004 UT 95, 11, 103 P.3d 699). This Court reviews the

decision of the court of appeals for correctness. Id.

CONSTITUTIONAL AND STATUTORY PROVISIONS

The text of the following constitutional and statutory provisions are provided in

full in Addendum C.

U.S. Const. amend. I'V.
Utah Code Ann. § 77-7-15 (2003).

STATEMENT OF THE CASE

Mr. Alverez was charged with two counts of Unlawful Possession of a Controlled
Substance or Counterfeit Substance with the Intent to Distribute, second degree felonies,
in violation of Utah Code Ann. § 58-37-8(1)(a)(iii) (2002). Alverez, 2005 UT App 145 at
96; R. 1-2. Mr. Alverez filed a motion to suppress the evidence arguing that the officers’
warrantless search was constitutionally impermissible. Id.; R. 32-34. At the conclusion
of the evidentiary hearing, the trial court denied Defendant’s motion. Id.; R. 43-46;
88:38. Mr. Alverez filed a petition for interlocutory review of the trial court’s decision
which the court of appeals denied. Id. at 17; R. 47-48; 54-59; 88:39.

On January 5, 2004, Mr. Alverez entered into a conditional guilty plea pursuant to
State v. Sery, 758 P.2d 935 (Utah Ct. App. 1988), wherein he pled guilty to one count of

unlawful possession of a controlled/counterfeit substance with the intent to distribute, a



second degree felony offense. Id.; R. 62-71.
On appeal, the court of appeals affirmed the trial court’s denial of Mr. Alverez’s

motion to suppress in a 2-1 published decision. Id. at 134.

STATEMENT OF THE FACTS

On June 23, 2003, Officer Don Wahlin and another officer with the Salt Lake City
Police Department were observing a condominium complex on 2450 Elizabeth Street
because they had “heard there were drug dealings in this [general] area.”’ Id. at 12; R.
88:3-4,9. Officer Wahlin testified at the motion to suppress hearing that he did not have
any specific information that drug dealings were going on in this particular complex but
was just taking “a chance that day to see if anything was going to come in and out of
there.” R. 88:9. While observing the complex, the officers saw a vehicle pull up. Id.; R.
88:4. Wahlin testified that he recognized this vehicle as one he “had received information
on from [his] narcotics department report that was possibly dealing drugs.” 1d.; R. 88:3.
Wahlin testified that the narcotics report was based on “someone” who had called in to
report alleged drug sales near his or her residence around “2™ South and Douglas Street”
and reported observing this vehicle in that area which is approximately twenty blocks
away from the complex in question. R. 88:9-10.

The officers observed Mr. Alverez get out of the vehicle, go somewhere into the

'The probable cause statement indicates that the complex’s address is 2430 South
Elizabeth Street instead of 2450 as indicated in the motion to suppress hearing. R.2 To
the extent that this number represents the whole condominium complex, the address is
cited as given in the motion to suppress hearing.

3



complex and in less than five minutes return to the vehicle and leave. 1d.; R. 88:4. Based
on the short stay and the previous “information” Wahlin had received, he believed a drug
transaction occurred. Id.; R. 88:4, 10. “Although Wahlin discovered that day that the
vehicle was uninsured, he and the other officer chose not to initiate a traffic stop on that
basis.” Id.

The next day, Wahlin and Sergeant Chad Steed, also with the Salt Lake City Police
Department, went back to the complex to see whether this same vehicle would return
because Wahlin has “found it[] typical for [drug dealers] to frequent the same location.”
Id. at §3; R. 88:3-4. The officers observed the vehicle pull into the same area of the
complex and Mr. Alverez get out and walk somewhere into the complex. Id.; R. 88:4, 21.
The officers could not see what area or which unit in the complex Mr. Alverez was
going. R. 88:13, 15, 32. Nor did they try to ascertain into which unit Mr. Alverez was
going. R. 88:13-15, 32. Instead, the officers pulled their unmarked vehicle around to
where the vehicle Mr. Alverez was driving was parked. R. 88:4, 21, 31. The officers got
out of their vehicle and waited next to the vehicle Mr. Alverez was driving to see whether
he would return in the same manner as previously observed. Id. at 3; R. 88:4, 21, 31.

While waiting for Mr. Alverez to return, Steed noticed “a small bottle of water in
the console of the vehicle” which Steed has “seen [individuals believed to have narcotics]
use . . . to swallow drugs that they contain in their mouths.” R. 88:29. Steed also

observed a facsimile of “Jesus Malverde” which Steed has seen before in drug houses and



“[a]ccording to the people that [he had] talked to [Jesus Malverde is] the patron saint of
drug dealing.”® R. 88:22, 29.

The officers stood next to the vehicle behind a full-size van waiting for Mr.
Alverez to return. Id. at §13; R. 88:5-6, 15,21. As Mr. Alverez came around the van, the
officers confronted him. Id. at §5; R. 88:5-6, 15, 21. “Initially, when [Wahlin] stopped
[Mr. Alverez he] asked him if he knew the vehicle that he was driving was uninsured.”
Id. at 115; R. 88:6, 15-16. Mr. Alverez responded “How’d you know that?” Id.; R. 88:6,
16. Wahlin “then went on to explain to [Mr. Alverez] that this vehicle that he was driving
had been suspected of being a vehicle involved in some drug dealing activities.” Id.; R.
88:6, 16. Mr. Alverez “stated he knew nothing of that.” Id.; R. 88:6. Wahlin then
proceeded to ask Mr. Alverez “if he had any drugs on his person.” Id.; R. 88:6, 16. Mr.
Alverez responded “No.” 1d.; R. 88:6, 17.

While talking with Mr. Alverez, Wahlin did not have difficulty understanding him
nor did he notice any unsightly or unusual bulges in Mr. Alverez’s mouth. Id.; R. 88:16.
In fact, Wahlin thought Mr. Alverez “talked quite well” and did not notice Mr. Alverez
put anything into his mouth or do anything he would consider unusual. Id. at 9 5, 23; R.
88:16-17, 19. Wahlin “then asked [Mr. Alverez] if he minded opening up his mouth to
show [Wahlin] he didn’t have any drugs in his mouth.” Id. at §15; R. 88:6, 17. Wahlin

stated that this is a standard question he asks of people he perceives to be drug dealers.

*The trial court gave “very little weight” under the totality of the circumstances to
the bottle of water and the facsimile. R. 88:38.

5



Id.; R. 88:18. Wahlin thought Mr. Alverez became nervous when asked this question.
I1d.; R. 88:18. Wahlin then “began to . . . observe[] [Mr. Alverez] attempting to move
some objects . . . in his mouth and then . . . [Wahlin] could see some swallowing motion
going on.” Id.; R. 88:7,30. Although Mr. Alverez's “mouth was closed,” Wahlin “could
see things . . .in the pit of Mr. Alverez’s lip area” that looked “like his tongue and moving
other objects in attempting to swallow at that time.” Id.; R. 88:7, 19. Steed only noticed
that Mr. Alverez “just appeared that he was attempting to swallow.” R. 88:30. Wahlin
and Steed immediately grabbed one of Mr. Alverez’s arms and put him in a wrist lock,
bending him forward telling him “to spit out what he had in his mouth.” Id.; R. 88:7-8,
30-31. Mr. Alverez then spit out 15 balloons containing drugs. Id.; R. 88:7, 31. The
time that passed between Wahlin asking to search Mr. Alverez’s mouth until Mr. Alverez
was forced to spit out the balloons was between five to 10 seconds. Id.; R. 88:8, 17.

On appeal, Alverez claimed that the officers “unconstitutionally exceeded the
scope of their initial encounter with [him] when Wahlin, without reasonable suspicion to
do so, questioned [him] about drugs.” Id. at 9. Alverez also argued that even if the
court concluded that officers had reasonable suspicion to question him about drugs, the
officers were not justified in conducting a forcible warrantless bodily search. 1d. The
state argued that Alverez's detention was a level-one encounter which does not implicate
the Fourth Amendment. Id. at 10 n.2. The court of appeals’ majority opinion expressly

declined to make a determination about whether the level of the encounter constituted a



seizure under the Fourth Amendment. Id. The court analyzed the case as if the detention

was a level two seizure concluding “the outcome of the [Alverez’s] appeal would be the
same regardless of our conclusion on the issue.” Id.

The majority concluded that it was “clear that, under ‘the totality of the
circumstances,’ [the officers] had ‘specific and articulable facts which . . . warranted [the]
detention’ of [Alverez] and to question him about the uninsured status of the vehicle and
about drugs.” Id. at 14. The majority opinion also concluded that the totality of these
circumstances along with the circumstances that arose when the officers questioned
Alverez about drugs justified the officers’ belief “that there was ‘a fair probability that
contraband or evidence of a crime [would] be found’ in Alverez’s mouth. Id. at 119.
Relying on its opinion in Hodson I, the majority found that these factors created exigent
circumstances allowing the officers to forcibly search Alverez. Id. at 126. The majority
found that the forcible search “was a reasonable one, performed in a reasonable manner.”
Id. at 99 27, 32.

The dissent disagreed that the police officers “had the required reasonable,
articulable suspicion to question Alverez about drugs . . ..” Id. at §36. The dissent
concluded that “because the ‘information’ upon which the officers based their suspicions
originated outside of the officers’ own observations, and because the State failed to
develop any articulable factual basis substantiating this ‘information,’ the information

d[id] not provide a legally cognizable factual basis for the officers’ suspicion about



Alverez.” 1d. at §37.

SUMMARY OF THE ARGUMENT

This Court should reverse the court of appeals opinion because the totality of the
circumstances in this case did not create a reasonable articulable suspicion that Mr.
Alverez was involved in drug activity. The officers conducted a level two detention of
Mr. Alverez based on their suspicion that the vehicle he was driving lacked insurance.
However, the officers exceeded the scope of their initial detention when they began
questioning Mr. Alverez regarding drugs without a reasonable suspicion of more serious
criminal activity. The state failed to establish that the information relied on by the
officers supported a reasonable suspicion that Mr. Alverez was engaged in drug activity.
The totality of the circumstances failed to establish a reasonable suspicion that Mr.
Alverez was involved in drug activity permitting the officers to exceed the scope of their
initial detention. Therefore, the officers’ additional questions regarding drugs violated the
Fourth Amendment.

Even if this Court were to determine that the officers had a reasonable suspicion of
drug activity allowing them to exceed the scope of their initial detention, this Court
should reverse because the totality of the circumstances did not give the officers probable
cause to conduct a forcible bodily search. The state failed to establish by probable cause
that there was a “clear indication” that drugs would be found in Mr. Alverez’s mouth. The

state also failed to show that exigent circumstances justified their warrantless search since



it presented no evidence that if the balloons of drugs were swallowed they would not be
susceptible to identification or recovery.

Finally, this court should reverse because the force used by the officers to obtain
evidence was not reasonable in this case. The state failed to present any evidence that the
method of searching Mr. Alverez was reasonable given the circumstances. In fact, the
circumstances demonstrated that there was no compelling need for this search because the
officers had little more than a hunch that evidence of a crime would be found and there

were other available constitutional methods of conducting the search that were ignored.

ARGUMENT

L THIS COURT SHOULD REVERSE BECAUSE THE TOTALITY OF
THE CIRCUMSTANCES DID NOT CREATE A REASONABLE
ARTICULABLE SUSPICION THAT MR. ALVEREZ WAS INVOLVED
IN DRUG ACTIVITY.

The court of appeals’ majority first expressly declined to make a determination
about whether the level of the officers’ initial encounter constituted a seizure under the
Fourth Amendment, concluding “the outcome of the [Alverez’s] appeal would be the
same regardless of our conclusion on the issue.” Alverez, 2005 UT App 145 at 10, n.2.
The majority then went on to determine that their “review of the record reveals that [the
officers] had knowledge of the following ‘specific and articulable facts’ and made the
following ‘rational inference from those facts,” which warranted engaging Defendant in a

level two encounter to ask him about the potential insurance violation and about drugs.”

Id. at 13. However, while the officers did have a reasonable suspicion to conduct a level



two detention of Mr. Alverez to question him about the lack of insurance on the vehicle
he was driving, they did not have the requisite reasonable articulable suspicion to
question him about drugs.

A. A Level Two Seizure Occurs When Under the Totality of the Circumstances
A Reasonable Person Would Believe He is Not Free to Leave.

The officers in this case had the requisite suspicion to engage Mr. Alverez in a
level two detention regarding their belief that the vehicle he was driving lacked insurance.
See Utah Code Ann. § 41-12a-302 (1998) (“Utah law makes it a class B misdemeanor for
a driver to knowingly operate an uninsured motor vehicle on the highways of the state.”).

Under a level-two encounter “an officer may seize a person if the officer has an
‘articulable suspicion’ that the person has committed or is about to commit a crime;
however, the “detention must be temporary and last no longer than is necessary to

effectuate the purpose of the stop.”” State v. Deitman, 739 P.2d 616, 617 (Utah 1987)

(internal quotations and citations omitted); State v. Steward, 806 P.2d 213, 215 (Utah Ct.

App. 1991) (quoting State v. Swanigan, 699 P.2d 718, 719 (Utah 1985)); see also United

States v. Place, 462 U.S. 696, 706 (1983); State v. Kohl, 2000 UT 35, 911, 999 P.2d 7 (“a

stop is justified only if there is a reasonable suspicion that a person is involved in criminal
activity.”); Utah Code Ann. § 77-7-15 (2003) (officer must have reasonable suspicion to
stop person in a public place and request name, address and explanation of actions).

There is no bright line test for what is, or is not, reasonable
suspicion. Id. Whether the officer had reasonable suspicion
depends on the “totality of the circumstances.” Id. (citations
omitted). The “totality of the circumstances” analysis must be

10



based upon all the circumstances and must “raise a suspicion
that the particular individual being stopped is engaged in
wrongdoing.” United States v. Cortez, 449 U.S. 411, 418,
101 S.Ct. 690, 695, 66 L.Ed.2d 621 (1981) (emphasis added).
Put differently, the officers must have a “particularized and
objective basis for suspecting criminal activity by the
particular person detained.” State v. Sery, 758 P.2d 935, 941
(Utah Ct. App. 1988) (citing Cortez, 449 U.S. at 417-18, 101
S.Ct. at 694-95).

Steward, 806 P.2d at 215-16 (emphasis added); State v. Trujillo, 739 P.2d 85, 88 (Utah

Ct. App. 1987).

A level two “seizure under the fourth amendment occurs when a reasonable
person, in view of all the circumstances, would believe he or she is not free to leave. This
is true ‘even if the purpose of the stop is limited and the resulting detention brief.”” Salt

Lake City v. Ray, 2000 UT App 55, 411, 998 P.2d 274 (quotations and citations omitted).

In this case, officers conducted a level two detention of Mr. Alverez when questioning
him regarding the lack of insurance on the vehicle he was driving. Under the totality of
the circumstances, Mr. Alverez would not have believed he was free to leave. Those
circumstances included the officers stepping out from behind the full size van as Mr.
Alverez came around it attempting to approach his vehicle. R. 88:5-6, 15,21. Both
officers were wearing full uniforms. R. 88:2. Wahlin then subjected Mr. Alverez to a

series of accusatory questions that indicated he was suspected of being engaged in illegal

activity. See State v. Hansen, 2000 UT App 353, §14, 17 P.3d 1135 (Hansen I) reversed

in part on other grounds Hansen, 2002 UT 125, 63 P.3d 650; In re J.G, 726 A.2d 948, 953
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(N.J. Super. Ct. App. Div. 1999) (recognizing that “[g]enerally, courts throughout the
country have ruled that a field inquiry becomes a Terry stop upon ‘unsupported outright
accusations of criminal activity.”); R. 88:6, 15-16.

Wahlin initially asked whether Mr. Alverez “knew the vehicle that he was driving
was uninsured.” R. 88:6, 15. The officers never indicated that Mr. Alverez was going to
be cited for not having insurance, never asked Mr. Alverez for his name or for his
identification or even if the vehicle belonged to him. See Hansen I, 2000 UT App 353 at
915 (“[T]he fact that [the officer] had not addressed one of the reasons for the initial stop,
a reasonable person would not have felt free to terminate the encounter.”). Rather, after
Mr. Alverez inquired how Wahlin knew that the vehicle was uninsured, Wahlin
immediately told Mr. Alverez that the “vehicle that he was driving had been suspected of
being a vehicle involved in some drug dealing activitites.” R. 88:6, 16. Wahlin then
proceeded to ask Mr. Alverez “if he had any drugs on his person.” R. 88:6, 16. When
Mr. Alverez responded “No,” Wahlin asked if he would open “his mouth to show him
that he didn’t have any drugs. . ..” R. 88:6, 17.

Because these were not simply questions posed to Mr. Alverez which he was free
to disregard and walk away, he was seized for the purposes implicating the Fourth
Amendment the moment the officers detained him with a question regarding the vehicle’s
lack of insurance. However, the officers impermissibly exceeded the scope of that initial

detention by questioning Mr. Alverez regarding drugs without the requisite reasonable
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articulable suspicion necessary in violation of the Fourth Amendment.

B. Additional Questions That Further Detained Mr. Alverez Must Have Been
Supported by Reasonable Suspicion of More Serious Criminal Activity.

Once a level two detention is made, “[t]he length and scope of the detention must

be ‘strictly tied to and justified by’ the circumstances which rendered its initiation

permissible.” State v. Johnson, 805 P.2d 761, 763 (Utah 1991) (quotations and citations
omitted). In order to justify exceeding the scope of the initial detention the officers “must
be able to point to specific and articulable facts which, taken together with rational

inferences from those facts, reasonably warrant [the additional] intrusion.” Id. at 764

(quotations and citations omitted); State v. Lopez, 873 P.2d 1127, 1132 (Utah 1994)

(reasonable suspicion must be based on specific, articulable facts from the total
circumstances facing the officer at the time of the stop). “Anything less would invite
intrusions upon constitutionally guaranteed rights based on nothing more substantial than
inarticulate hunches . . ..” Sery, 758 P.2d at 941 (quoting Terry, 392 U.S. at 21-22).
“[T]he State bears the initial burden for establishing the articulable factual basis for the
reasonable suspicion necessary to support an investigative stop.” State v. Case, 884 P.2d
1274, 1276 (Utah Ct. App. 1994). If the officers’ expanded detention is not justified by
an articulable suspicion that the individual has committed a crime, the Fourth Amendment
is violated by the additional intrusion. Id.

In determining whether a “seizure is constitutionally reasonable, [this Court] must

first determine whether the officers[’] action[s were] justified at [their] inception.” State
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v. Chapman, 921 P.2d 446, 450 (Utah 1996) (quotations and citations omitted). “If so,
[this Court] then consider[s] whether the resulting detention was reasonably related in
scope to the circumstances that justified the interference in the first place.” Id.
(quotations and citations omitted). Therefore, “once a stop is made, the detention ‘must
be temporary and last no longer than is necessary to effectuate the purpose of the stop.””
Id. at 452 (quotations and citations omitted).

In this case, questions that would be “reasonably related” to the scope of the
detention would be limited to those types of questions that would assist the officers in
ascertaining information regarding the vehicle’s insurance status. Instead, Wahlin’s
questioning regarding the vehicle’s insurance was limited to one accusatory statement.
Wahlin never asked Mr. Alverez for an explanation regarding the vehicle’s lack of
insurance, or identification, or whether he in fact owned the vehicle. Nor did Wahlin
indicate how the vehicle’s lack of insurance was going to be handled. Rather, Wahlin
immediately told Mr. Alverez that the “vehicle he was driving had been suspected of
being a vehicle involved in some drug dealing activities.” R. 88:6, 16. Wahlin then
proceeded to ask Mr. Alverez “if he had any drugs on his person” and “if he minded
opening up his mouth to show [Wahlin] he didn’t have any drugs in his mouth.” R. 88:6,
16-17.

Questions pertaining to Mr. Alverez’s suspected involvement in drug activity

exceeded the scope justifying the initial stop. “Investigative questioning that further
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detains [an individual] must be supported by reasonable suspicion of more serious
criminal activity.” Lopez, 873 P.2d at 1132. The officers “must be able to articulate a
particularized and objective basis for their suspicions that is drawn from the totality of

circumstances facing them at the time of the seizure.” State v. Robinson, 797 P.2d 431,

435 (Utah Ct. App. 1990). More specifically, the officers must have a “particularized and

objective basis for suspecting criminal activity by the particular person detained.” Sery,

758 P.2d at 941 (emphasis added) (citing Cortez, 449 U.S. at 417-18, 101 S.Ct. at 694-
95).

Nothing in Mr. Alverez’s conduct or response regarding the vehicle’s msurance
gave rise to a reasonable suspicion of more serious criminal activity. The information the
officers possessed was insufficient to establish a reasonable suspicion that Mr. Alverez
was or had engaged in criminal activity relating to drugs. The majority opinion, however,
determined that the totality of factors gave the officers reasonable suspicion to question
Mr. Alverez about drugs in addition to the vehicles lack of insurance. Alverez, 2005 UT
App 145 at §13. According to the court, those factors included: a condominium complex
under observation by the officers because they had heard there were drug dealings in this

general area,’ the officers observation of a vehicle that pulled up to the complex which

> The officers did not have any specific information that drug dealings were going on in
this particular complex but were taking “a chance that day to see if anything was going to
come in and out of there.” R. 88:9.
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% the officers’

was listed in a narcotic department report as one “possibly dealing drugs,
observation of Mr. Alverez “get[ting] out of the vehicle, enter[ing] the complex,
return[ing] to the vehicle less than five minutes later, get[ting] back into the vehicle, and
driv[ing] the vehicle out of the complex,” and Wahlin’s belief that a drug transaction
occurred because this visit was consistent with short-stay drug traffic. Id. at §13; R. 88:4,
10.

Additional factors included: Wahlin and Steed’s observations of the complex the
next day to see whether this same vehicle would return; The officers’ observation of the
vehicle pulling into the same area of the complex and Mr. Alverez getting out and
walking somewhere into the complex;’ Steed’s observation of “a small bottle of water in
the console of the vehicle, which he had seen suspected drug dealers use during traffic
stops to swallow drugs concealed in their mouths;” and a “facsimile of ‘Jesus Malverde,’
which Steed recognized to be the patron said of drug dealing.” 1d.; R. 88:3-4, 21.

Contrary to the majority’s determination, none of these factors created a

“particularized and objective basis for suspecting” that Mr. Alverez was engaged in

* The only evidence presented by the state regarding this report was that it was based upon
a telephone call from “somebody . . . report[ing] drug sales near her place” which was
“2" South and Douglas Street where the vehicle was observed.” R. 88:9-10. This
address is approximately 20 blocks away from the complex being observed on 2450
Elizabeth Street.

5 The officers could not see what area or which unit in the complex Mr. Alverez was
going, nor did they try to ascertain into which unit Mr. Alverez was going. R. 88:13-15,

32.
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criminal activity. State v. Steward, 806 P.2d 213, 215 (Utah Ct. App. 1991). The State

failed in its burden of establishing the articulable factual basis for the reasonable
suspicion justifying the additional detention. As recognized by the dissent, under the
majority opinion’s view, “the articulable factual basis the officers had for suspecting that
Alverez was involved in illegal drug-related activity is supported mainly by two pieces of
information that originated from sources outside of the office<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>