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I. JURISDICTIONAL STATEMENT
The Utah Supreme Court has jurisdiction over this appeal
pursuant to Utah Code Ann. § 78-2-2(3)(Jj). The Utah Supreme Court
transferred this case to the Utah Court of Appeals by Order dated
April 4, 1994.

II. ISSUE PRESENTED FOR REVIEW AND STANDARD
OF APPELLATE REVIEW

The sole issue presented for review is:

In light of the record in this case, did the trial court
commit reversible error in ruling that Living Scriptures, Inc.
("LSI") did not intentionally waive its right to insist on
compliance with the payment terms of the Lease and the Memorandum
and that LSI did not engage in conduct that would estop LSI from
insisting on that right?

Waiver and estoppel are "highly fact-dependent" questions,
which involve the application of broad legal standards to specific

facts. See State v. Pena, 869 P.2d 932, 938 (Utah 1994). As such,

their determination 1is one that an appellate court "cannot
profitably review de novo." Id. Rather, in reviewing a trial
court’s ruling in this area, the appellate court must accord that
ruling with "a measure of discretion." Id. at 939.

III. DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUES,
ORDINANCES, RULES, AND REGULATIONS

There are no constitutional provisions, statutes, ordinances,
rules, or regulations that are determinative of the issue on

appeal.



IV. STATEMENT OF THE CASE

A. Nature of the Case.

LSI brought this action against Appellant MichaelJohn Kudlik
("Kudlik") because of Kudlik’s numerous breaches of the Lease and
the Memorandum and to recover unpaid rent, interest thereon,
attorney’s fees and costs, treble damages for unlawful detainer,
and possession of a certain building and property located at 3685
Harrison Boulevard, Ogden, Utah (the "Premises"). (R. 1-26.)

B. Course of Proceedings and Disposition in the Trial Court.

ISI filed its Complaint and a three-day Summons on August 27,
1993. On September 2, 1993, Judge West entered an Order Regarding
Possession Bond. (R. at 93.) That same day, and again on
September 4, 1993, LSI served Kudlik with a Notice of Filing of
Possession Bond and of Remedies Available to Defendant in
accordance with Utah Code Ann. § 78-36-8.5. (Id. at 94.) Kudlik
requested a hearing within three days after service. (Id.)

Judge West held a hearing on the possession bond issue on
September 8, 1993. Pursuant to that hearing, Judge West entered an
Order Regarding Restitution dated September 13, 1993, directing
Kudlik to pay the past-due rent, late fees, interest, and attorneys
fees owing in order to maintain possession of the Premises pending
a further hearing. (R. at 66-69, 94.) Kudlik did not comply with
the terms of that Order.

On September 20, 1993, Judge West held a hearing on the two
issues submitted by the parties, namely, to determine the

2



reasonableness of LSI’s attorney’s fees and to determine if LSI had
waived or would be estopped from requiring timely performance from
Kudlik based on Kudlik’s having made four rental payments late.
(Tr. of September 20, 1993 Hearing at 2-3.) At that hearing, Judge
West determined that LSI’s attorney’s fees were reasonable, (id. at
36-37), that LSI had not waived its right to timely performance
under the Lease or the Memorandum and that there was no basis for
estoppel against LSI, (id. at 32-33; R. at 95), and that Kudlik had
been in unlawful detainer of the Premises since August 27, 1993.'
(Tr. of September 20, 1993 Hearing at 33; R. at 95.) Accordingly,
Judge West entered an Order of Restitution directing Kudlik to
restore possession of the Premises to LSI, (R. at 81-82), and
ordered Kudlik to pay the past-due rent, treble rent from August
27, 1993 to the date of the hearing, LSI’s attorney’s fees and
costs, and post-judgment interest. (R. at 98.)

C. Statement of Facts.

On or about June 26, 1985, Myrtle M. Crouch, as landlord, and

Jay Anderson and Dale Minson, as tenants, entered into a certain

' contrary to Kudlik’s assertion in his brief, Judge West did
not find that LSI had "tolerated ‘. . . a pattern of payments that
were not being made.’" Brief of Appellant at 4. Rather, Judge
West found that, prior to January 25, 1993, Kudlik had slipped into
a pattern of making late payments, which caused LSI and Kudlik to
enter into a Memorandum of Understanding that established a payment
schedule for past-due payments and that required strict compliance
by Kudlik with the payment terms of Lease between the parties
thereafter. (Tr. of September 20, 1993 Hearing at 32.) Judge
West’s statement does not support Kudlik’s new-founded assertion.

3



Lease agreement (the "Lease") concerning the Premises.? (R. 92.)
All right, title, and interest of Myrtle M. Crouch under the Lease
and in and to the Premises was transferred and assigned to LSI.
(Id.) The interest and obligations of Jay Anderson and Dale Minson
as tenants under the Lease were assigned to Kudlik. (Id.) Kudlik
is obligated to make all payments to LSI that were to be made as a
tenant under the Lease, including all rents during the term of the
Lease. (Id.) Kudlik is also obligated to perform all of the
covenants and obligations of a tenant under the Lease. (Id.)

By February of 1993, Kudlik had failed to pay 1991 and 1992
real property taxes, as required by the Lease, and was two months
arrears in rent. (Tr. of September 8, 1993 Hearing at 7; Tr. of
September 20, 1993 Hearing at 3, 23; Exhibit P-2 to September 20,
1993 Hearing, Memorandum of Understanding, R. 169, 182-84.) LSI
contacted its attorney, who notified Kudlik that he was in default
under the Lease. (Tr. of September 8, 1993 Hearing at 6-7; Tr. of
September 20, 1993 Hearing at 23.) To assist Kudlik in curing his
defaults under the Lease, LSI and Kudlik entered into a Memorandum
of Understanding dated as of January 25, 1993 (the "Memorandum")
pursuant to which, among other things, Kudlik agreed to cure
existing defaults by making payments according to a specified

payment schedule and to thereafter make timely payments under the

2  The Lease is included as Exhibit "A" to the Appendix

hereto.



Lease.? (R. 92; Tr. of September 8, 1993 Hearing at 7; Tr. of
September 20, 1993 Hearing at 23.) With regard to the timeliness

of payments required under the Lease, Paragraph 1 of the Memorandum

provides, in relevant part:

Any payment hereunder or under the Lease which is not
received by LSI on or before its due date shall not be
timely made and shall constitute a breach. . . . Kudlik
hereby expressly waives any defense, offset, recoupment,
reduction and/or counterclaim and any right of defense,
offset, recoupment, reduction and/or counterclaim for or on
account of any reason or event whatsoever to any liability
of Kudlik under this Agreement and/or the Lease.

(R. 182 ¢ 1 (emphasis added).) Similarly, Paragraph 2 of the

Memorandum provides, in relevant part:

Kudlik shall make all other payments which are or become
owed under the Lease in full and on time.

(Id. at § 2 (emphasis added).)*
The Memorandum also specifies that upon any default by Kudlik,
LSI is entitled to immediately terminate the Lease and all of

Kudlik’s rights thereunder. Paragraph 3 of the Memorandum

provides:

In the event that Kudlik fails to timely make any payment
in full as due under this Agreement or the Lease or is
otherwise in breach or default under the Lease, LSI may,
without any notice to Kudlik and in addition to any other
rights and remedies available to LSI under this Agreement,
under the Lease, in equity or at law, immediately terminate

3 The Memorandum is included as Exhibit "B" to the Appendix
hereto.

¢ The Lease provides that "[m]onthly lease payments shall be
paid in advance and shall commence on the effective date of this
Lease." (Lease § III, at 3.) The Lease also provides that "[t]ime
is of the essence of this Lease." (Id. § XV, at 6.)
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the Lease and all of Kudlik’s and his predecessors’ rights

thereunder. Any such termination shall be effective upon

a declaration by LSI to that effect or upon LSI’s sending

to Kudlik a notice to that effect.

(Id. at q 3.)

Moreover, pursuant to the Memorandum, LSI and Kudlik agreed
that any waiver by either party of any breach was not to be
construed as a continuing waiver of, or consent to, any subsequent
breach by the other party. Accordingly, Paragraph 4.d. of the
Memorandum provides:

Any waiver by any party hereto of any breach of any kind or

character whatsoever by any other party, whether such

waiver be direct or implied, shall not be construed as a

continuing waiver of, or consent to, any subsequent breach
of this Agreement on the part of the other party.

(Id. at q 4.4d.)

Kudlik made the past-due tax and rental payments according to
the payment schedule in the Memorandum. (Exhibit P-6 to September
20, 1993 Hearing, R. 169, 197.) Soon thereafter, however, Kudlik
once again fell in arrears by being delinquent in making his March,
April, and May 1993 rent payments. (R. 197.) During that time,
LSI had continually "bird dogged" Kudlik to make his payments.
(Tr. of September 8, 1993 Hearing at 7.) In late July of 1993,
when it became clear to LSI that its efforts to get Kudlik to make
his rental payments on time had been unsuccessful, LSI once again
contacted its attorney. (Tr. of September 8, 1993 Hearing at 7-8;

Tr. of September 20, 1993 Hearing at 25.)



On August 2, and again on August 3, 1993, LSI’s attorney
contacted Kudlik and informed him that LSI continued to insist on
strict performance with the terms of the Lease and the Memorandum.
Specifically, LSI’s attorney demanded that Kudlik immediately pay
all past due amounts in full, that he make all future payments on
time when due, and that he pay $200.00 in attorney’s fees pursuant
to Section X of the Lease and Paragraph 4.g. of the Memorandum.
(R. 93; Tr. of September 8, 1993 Hearing at 7-8; Tr. of September
20, 1993 Hearing at 25.) LSI'’s attorney informed Kudlik that if he
did not cure the existing defaults and thereafter make payments on
time, LSI would pursue its eviction remedies. (R. 93; Tr. of
September 8, 1993 Hearing at 7-8; Tr. of September 20, 1993 Hearing
at 25.)

Kudlik told LSI’s attorney that he would call him back to
discuss the matter further. (Tr. of September 8, 1993 Hearing at
7-8; Tr. of September 20, 1993 Hearing at 25-26.) Kudlik never
called back. (Tr. of September 8, 1993 Hearing at 7-8; Tr. of
September 20, 1993 Hearing at 25-26.)

On or about August 19, 1993, Kudlik paid the June 1993 rent
(but not the July and August 1993 rent) to Escrow Specialists. (R.
197) The next day, upon learning of Kudlik’s failure to pay the
July 1993 and August 1993 rent, LSI served Kudlik with a Notice to
Quit by certified mail in full compliance with Utah Code Ann. §8§
78-36-3 and -6. (R. 93; Tr. of September 8, 1993 Hearing at 8; Tr.
of September 20, 1993 Hearing at 26; Exhibit P-3 to September 20,

7



1993 Hearing, R. 169, 185.) On August 23, 1993, LSI served Kudlik
with a second Notice to Quit by hand delivery and by United States
mail. (R. 93; Tr. of September 8, 1993 Hearing at 8; Exhibit P-4
to September 20, 1993 Hearing, R. 169, 186.) By these Notices to
Quit, LSI was, among other things, demanding payment of all past-
due rent.

Kudlik failed to pay the amounts due or to vacate and quit the
Premises. (R. 93.) On August 27, 1993, LSI filed its Complaint in
this action. (Tr. of September 8, 1993 Hearing at 8.) Thereafter,
on or about September 2, 1993, Judge West entered an Order
Regarding Possession Bond. (R. at 93.) That same day, and again
on September 4, 1993, LSI served Kudlik with a Notice of Filing of
Possession Bond and of Remedies Available to Defendant in
accordance with Utah Code Ann. § 78-36-8.5. (Id. at 94.) [Kudlik
requested a hearing within three days after service. (Id.)

On or about September 3, 1993, Kudlik filed a written Tender of
Performance to Plaintiff. (Id. at 39-40.) LSI objected to the

purported "tender" on the grounds, inter alia, that it is not a

remedy or right available to Kudlik under Utah’s unlawful detainer
statute and that it did not include an amount for the September
rent then due, the accrued interest on the past-due amounts, and
the attorney’s fees and costs owed under the Lease and the
Memorandum. (Id. at 48-51.)

Judge West held a hearing on the possession bond issue on
September 8, 1993. At that hearing, LSI’s attorney learned for the

8



first time that Kudlik had delivered a check the preceding Friday,
September 3, 1993, to Escrow Specialists in an amount equivalent to
two-month’s rent.’ (See Tr. of September 8, 1993 Hearing at 5-6,
17; Tr. of September 20, 1993 Hearing at 9-10.) LSI’s attorney
objected to Kudlik’s attempt to surreptitiously "cure" the defaults
by delivering a check for a portion of the rent and other monies
owed under the Lease and the Memorandum to Escrow Specialists after

6 (Tr. of September 8, 1993 Hearing

the commencement of litigation.
at 17.) Despite this objection and the commencement of this
litigation, LSI’s attorney indicated that LSI still would be
willing to allow Kudlik to cure the defaults and retain possession

of the Premises, if done so within the time period specified by the

unlawful detainer statute.’ (Id. at 10-11.) LSI’s attorney stated

> Kudlik erroneously gives this date as September 7, 1993.
See Brief of Appellant at 12.

6 Following the hearing, LSI’s attorney contacted Escrow
Specialists and requested Escrow Specialists to determine if
Kudlik'’s check would clear. (Tr. of September 20, 1993 Hearing at
9-10.) Escrow Specialists called the bank upon which the check was
drawn and was informed that the account contained insufficient
funds to cover the check. (Id.) Upon receiving this information,
ILSI’s attorney returned the check to Kudlik’s attorney. (Id. at
10.)

7 1LSI’s attorney stated:

I think I am sympathetic to Mr. Anderson’s position and I
think that my client, although they feel that they have
been strung along, would be--still be willing to allow Mr.
Kudlik to elect Option 2(a), which is to pay us within the
three-day period, and that period expires at the close of
business tomorrow. If Mr. Kudlik pays what the statute
requires him to pay and what he’s obligated to pay under
the lease, I think Living Scriptures would be happy to

9



that the unlawful detainer statute gave Kudlik until the end of the
following business day. (Id. at 10.) Kudlik’s attorney, however,
requested Kudlik be given until September 13, 1993 to pay. (Id. at
35.) Although, by statute, LSI could have insisted on a cure of
all defaults by September 8, 1993, LSI’s attorney agreed to give
Kudlik until noon on September 13, 1993 to cure the defaults. (Id.
at 36.)

Pursuant to the hearing, on September 13, 1993, Judge West
entered an Order Regarding Restitution ("Restitution Order"). (R.
at 66-69, 94.) The Restitution Order provided that, in order for
Kudlik to retain possession of the Premises pending a further
hearing, Kudlik must pay the rent, late fees, and interest owing to
LSI and make a partial payment of the attorney’s fees incurred by
LSI to date, by cashier’s check to LSI’s attorney by noon on
September 13, 1993. (Id. at 68.) In addition, the Restitution
Order required Kudlik to post a $5,000.00 bond to cover any issues
remaining in dispute, pending a further hearing. (Id.) 1In the
event Kudlik failed to make the required payments and to post the
specified bond, the Restitution Order provided that LSI would be
entitled to an order of restitution of the Premises. (Id.)
Finally, the Restitution Order provided that a hearing would be

held at a later date to determine the following issues: the amount

work with Mr. Kudlik to try to keep him on track . . . .

(Id. at 10-11.)

10



of attorneys fees owing by Kudlik to LSI; the legal significance,
if any, of Kudlik’s purported tender to Escrow Specialists; the
extent, if any, to which LSI’s claims against Kudlik were barred by
the doctrines of estoppel and waiver; and any claim for damages
that either party may have against the other. (Id. at 69.)
Needless to say, Kudlik failed to comply with the conditions of
the Restitution Order. (Id. at 94.) On September 20, 1993, Judge
West held a hearing to determine the two issues submitted by the
parties, i.e., the reasonableness of LSI’s attorney’s fees and
whether LSI had waived or would be estopped from requiring timely
performance from Kudlik based on Kudlik’s having made four late
rent payments late. (Tr. of September 20, 1993 Hearing at 2-3.)
At that hearing, Judge West made a specific finding of fact that
ILSI gave Kudlik reasonable notice before insisting on strict
performance of payment terms of the Lease and the Memorandum. (R.
at 94.) 1In addition, Judge West determined that LSI had not waived
its right to timely performance under the Lease and the Memorandum,
that there was no basis for estoppel against LSI, (Tr. of September
20, 1993 Hearing at 32-33; R. at 95), and that Kudlik had been in
unlawful detainer of the Premises since August 27, 1993.% (Tr. of
September 20, 1993 Hearing at 33; R. at 95.) Accordingly, Judge

West entered an Order of Restitution directing Kudlik to restore

8 Judge West also found the attorneys fees claimed by LSI to
be reasonable. (Id. at 36-37.) That finding is not at issue on
this appeal.
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possession of the Premises to LSI, (R. at 81-82), and ordered
Kudlik to pay the past-due rent, treble rent from August 27, 1993
to the date of the hearing, LSI’s attorney’s fees and costs, and
post-judgment interest. (R. at 98.)

V. SUMMARY OF ARGUMENT

Kudlik’s sole argument on appeal is that, as a consequence of
LSI’s acceptance of four late rental payments, LSI has waived, or
should be estopped from asserting, its right to receive timely
performance under the Lease and the Memorandum. Kudlik’s argument
is without merit for at least three reasons. First, the concept of
waiver or estoppel by the acceptance of 1late payments is
inapplicable where, as in this case, the parties have agreed in
advance that such conduct would not constitute a waiver. In the
case at hand, the parties agreed in the Memorandum that a waiver by
either party of any breach was not to be construed as a consent by
that party to any future breach by the other party.

Second, Kudlik has failed to meet his burden of proof of
demonstrating the existence of either waiver or estoppel. With
regard to waiver, Kudlik has failed to show that LSI’s acceptance
of a few late rental payments is sufficient, in 1light of the
circumstances of the case, to support a reasonable finding that LSI
voluntarily and intentionally relinquished its right to terminate
the Lease upon Kudlik’s continued failure to make timely payments
thereunder. With regard to estoppel, Kudlik has failed to prove
the existence of any of its elements. Specifically, Kudlik has

12



failed to prove (1) a statement, admission, act, or failure to act
by LSI inconsistent with LSI’s claim that LSI is entitled to
terminate the Lease as a result of Kudlik’s failure to make
payments under the terms of the Lease and the Memorandum; (2)
reasonable reliance on the part of Kudlik; and (3) an injury
resulting from LSI’s conduct.

Third, even if this Court were to find that LSI temporarily
waived its right to receive timely payments under the Lease and the
Memorandum, or should be estopped from asserting that right absent
reasonable notice to Kudlik of its intent to require strict
compliance with the payment terms of the Lease and the Memorandum,
LSI gave Kudlik such notice. Following that notice, Kudlik neither
paid the past-due amounts nor complied thereafter with the payment
terms. Accordingly, Judge West’s ruling must be affirmed.

VI. ARGUMENT

A. Kudlik’s Assertion of Waiver or Estoppel is Barred by the
No-Waiver Provision in the Memorandum.

Although Kudlik correctly quotes the Restatement of Property
for the proposition that "‘[t]lhe landlord may waive his right to
the prompt payment of rent by acting in such a manner that the
tenant is led to believe that a later date of payment than
specified in the lease is acceptable,’" Brief of Appellant at 8

(quoting Restatement (2d) of Property, Landlord and Tenant, § 12.1,

comment c. (1977) [hereinafter the Restatement]), Kudlik

conveniently fails to tell this Court that the quoted statement is
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predicated on the absence of a no-waiver provision in the agreement
between the parties. Indeed, the sentence immediately following
the one quoted by Kudlik provides: "A no-waiver provision in the

lease preserves the landlord’s right to the payment of the rent on

the due date." Restatement § 12.1, comment c (emphasis added).

The Restatement applies that principle in illustrations 2 and 4 to
section 12.1.

Illustration 2 provides the general rule in the absence of a
no-waiver provision in the Lease:

L leases to T for five years, rent to be paid in advance
at the beginning of each month. The rent includes the
payment of the previous month’s utility charges, but the
utility bill is regularly sent too late to be paid on the
first of the month. After a few months, T, without an
express agreement, begins paying his rent late enough in
the month to include the utility bill. L accepts each late
check without objection. L has waived the right to require
prompt payment of the rent, and T is not in default if he
continues his past practices. If, however, L gives T
notice that the rent is to be thereafter paid on the first
of the month and T fails to comply, he will be in default
on his rent obligation. . . .

Id., comment c., Illustration 2.

Illustration 4 explains the effect of a no-waiver provision in

the lease between the parties:’

9 Illustration 4 cross-references illustration 2, quoted
above, and Illustration 3, which provides as follows:

L orally leases an apartment to T from week to week, rent
to be paid in advance. For several months L calls at the
apartment each Sunday and picks up the rent check. For three
weeks L fails to pick up the checks, which are ready for him.
The relevant statute provides that if rent is in arrears for
fifteen days, whether demanded or not, the landlord may reenter
or recover possession of the premises. T finds L and tenders

14



Assume that the lease in Illustration 2 or in Illustration
3 contains the following provision:

"The waiver of one breach of any term,
condition, covenant, obligation, or agreement of
this 1lease shall not be considered to be a
waiver of that or any other term, condition,
covenant, obligation, or agreement or of any
subsequent breach thereof."

In such case T is in default in both Illustrations 2
and 3.

d., comment c., Illustration 4 (emphasis added).
A number of courts have accepted the principle articulated in
the Restatement regarding the effect of a no-waiver provision. The

California Court of Appeals first relied on this principle in Brown

V. Chowchilla Land Co., 210 P. 424 (Cal. Ct. App. 1922), a decision

quoted approvingly by the Utah Supreme Court in Pacific Dev. Co. V.

Stewart, 113 Utah 403, 195 P.2d 748 (1948)."
In Brown, the parties entered into a series of three separate
contracts for the purchase of real estate (the "Contracts") over a

term of seven and one-half years. Brown, 210 P. at 424. The

Contracts provided for monthly payments of principal and interest

the checks to him. L refuses to take the checks, and declares
the lease is terminated. T is not in default, because the
conduct of the parties established a time and manner of payment
which were followed by T.

Id. Illustration 3.

' The lease in Stewart did not contain a no-waiver provision.
Therefore, the Utah Supreme Court did not have occasion
specifically to consider the effect of such a provision. The
Court’s opinion is consistent, however, with the conclusion that
such a provision would have been given effect.
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on the first day of each month and (as with the Lease in this
appeal) stated that time was of the essence. Id. The Contracts
also specified that the purchaser’s rights in and to the property
would terminate upon breach and gave the seller the option to
declare a forfeiture of all monies paid by the purchaser upon a
default in the payment of any sums due under the Contracts. Id.
Finally, the Contracts each contained the following no-waiver
provision:
The waiver by the seller of any breach of any covenant

or agreement herein contained on the part of the purchaser

shall not be deemed or held Fo be a waiver of any

subsequent or other breach of said covenant or agreement,

nor a waiver of any other covenant or agreement herein

contained.
Id. at 425.

The purchaser made the first seven payments on time but then
made payments under the Contracts sporadically and in varying
amounts. Id. The seller accepted the purchaser’s payments for
nearly five and one-half years without objection but then sent the
purchaser a notice cancelling the contracts because of the
purchaser’s failure to make payments on time. Id. The purchaser
brought an action for specific performance of the Contracts,
arguing that the seller had waived its rights to terminate the
Contracts without notice and an opportunity to cure by its extended

practice of accepting late payments. Id. The trial court

disagreed, holding for the seller, and the purchaser appealed.
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Although acknowledging the general rule that a vendor may waive
strict compliance with the payment terms of a contract by accepting
overdue payments without objection, the California Court of Appeals
held the principle inapplicable where the parties had agreed
beforehand that such conduct would not constitute a waiver. Id. at
427. The court stated:

The requirement of notice after the receipt of overdue
payments without objection is based upon the equitable
consideration that by his conduct the vendor has led the
vendee into the belief that the former will continue to
waive the strict performance of the contract. The
principle of equitable estoppel is involved. But the
reason for the rule does not exist where the parties have
expressly agqreed that such waiver shall not affect any
subsequent breach or relinquish the right of the vendor to
insist thereafter upon strict observance with the terms of
the contract.

Id. The court found that the no-waiver provision in the Contracts
constituted an adequate expression of the parties’ intent that the
acceptance of overdue payments was to be regarded as an indulgence
to the purchaser, and not as a waiver of the seller’s right to
timely performance of the Contracts.'' Id. Accordingly, the court

held that the seller retained the right to declare a forfeiture

" gspecifically, the court stated:

The parties could not fail to understand from the
particular covenant in question that the acceptance of any
overdue payment or payments was to be regarded as an
indulgence to the vendee, but as to the future the whole
contract remained in full force and effect and rendered
the vendee subject to the penalty of forfeiture for any
default thereafter.

Id. The court upheld the parties’ legal right to agree to such a
provision. Id.
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upon the purchaser’s failure to make timely payments, without
providing the purchaser with advance notice of its intent to
strictly enforce the payment terms of the Contracts. Id.

The California Court of Appeals reached the same result in the

context of a commercial lease in Karbelnig v. Brothwell, 53 Cal.

Rptr. 335 (Cal. Ct. App. 1966). In Karbelnig, the parties entered
into a written lease for the rental of certain real property for a
term of fifteen years. 1Id. at 336. The lease contained both a
provision prohibiting assignment by the tenant without the consent
of the landlord and a no-waiver provision.' 1Id. Despite the
existence of the provision prohibiting assignment, the tenant
assigned its interest in the lease without the consent of the
landlord. Id. at 336-38. Upon being notified of the assignment,
the landlord accepted rental payments from the assignees, but
notified the tenant that such acceptance should not be construed as

an acceptance or waiver to the assignment. Id. at 338. The trial

2 The no-waiver clause provided:

The waiver by Lessor of any breach of any term, covenant,
or condition herein contained shall not be deemed to be a
waiver of such term, covenant, or condition or any
subsequent breach of the same or any other term, covenant,
or condition herein contained. The subsequent acceptance
of rent hereunder by Lessor shall not be deemed to be a
waiver of any preceding breach by Lessee of any term,
covenant, or condition of this lease, other than the
failure of Lessee to pay the particular rental so
accepted, regardless of Lessor’s knowledge of such
preceding breach at the time of acceptance of such rent.

—

18



court held such conduct constituted a waiver of the breach. Id. at
339.

The California Court of Appeals reversed. Id. at 340. The
court began with the proposition that "[w]aiver is the intentional
relinquishment of a known right after knowledge of the facts." Id.
The court then noted that the intent to waive a breach normally may
be inferred by the acceptance of rental payments after learning of
the breach. Id. Looking to decisions from other jurisdictions,
however, the court held that such an inference is rebutted where
the parties agreed in the lease that the acceptance of rent is
without prejudice to the rights of the Landlord.' Id. The court
explained:

The express agreement on the part of the lessees, which

was binding upon their assignees, to the effect that the

acceptance of rent by the lessor after knowledge of the

breach of a covenant should not be deemed a waiver of such
breach, is tantamount to a relinquishment of the right of

the lessees and their assignees, to assert a waiver of

[sic] estoppel, unless there has been an express waiver on

the part of the lessor of the right reserved, or there has

been conduct on the part of the lessor, other than the
acceptance of rent, upon which the 1lessees or their

assignees could lawfully assert an estoppel to declare a
forfeiture.

—
Q,

at 341 (emphasis added).

In the case at hand, the parties agreed that a waiver by either

party of a breach by the other shall not be construed as a waiver

13 The court distinguished other California decisions that
found waiver as the result of the acceptance of rent, noting that
none of those decisions involved the existence of a no-waiver
provision in the leases at issue. Id. at 340.
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of any other or subsequent breach. Paragraph 4.d. of the
Memorandum specifically provides:

Any waiver by any party hereto of any breach of any kind or

character whatsoever by any other party, whether such

waiver be direct or implied, shall not be construed as a

continuing waiver of, or consent to, any subsequent breach

of this Agreement on the part of the other party.
Any inference of intent by LSI to waive its right to timely
performance of the Lease and the Memorandum is precluded by the
existence of the no-waiver provision in the parties’ agreement.'
By agreeing to such a provision, Kudlik voluntarily and
intentionally relinquished his right to assert a waiver or estoppel
against LSI based on the LSI’s acceptance of past-due payments.
LSI relied on the above no-waiver provision in an attempt to work
with Kudlik instead of immediately terminating the Lease and acting
to evict him, which right was specifically granted to LSI in
Paragraph 3 of the Memorandum. In these circumstances, Kudlik is
precluded as a matter of law from arguing waiver and estoppel

against LSI. Judge West’s ruling must therefore be affirmed.

B. Kudlik Has Failed to Meet His Burden of Demonstrating Either
Waiver or Estoppel.

Even assuming, argquendo, that this Court were to find that

Kudlik is not precluded from arguing waiver or estoppel by his

' Moreover, as discussed below, intent to waive its right to

timely payment may not be inferred against LSI as a result of its
acceptance of a few late rental payments, particularly where LSI
urged Kudlik to make his payments on time and promptly acted to
enforce its rights when it became clear that Kudlik was unwilling
or unable to do so.
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express agreement to the no-waiver provision, Judge West’s ruling
must be affirmed because Kudlik failed to meet his burden of proof
of demonstrating either waiver or estoppel. The record
overwhélmingly supports Judge West’s ruling that neither doctrine
precludes LSI from asserting its rights under the Lease and the
Memorandum.

1. The Record Clearly Demonstrates that LSI Did Not Waive its

Right to Insist on Timely Payments Under the Lease and the
Memorandum.

Waiver is "‘the intentional relinquishment of a known right.’"

Soters v. Deseret Fed. Sav. & Loan Ass’n, 857 P.2d 935, 939-40

(Utah 1993) (quoting Rees v. Intermountain Health Care, Inc., 808

P.2d 1069, 1073 (Utah 1991)). As such, "[w]aiver requires three
elements: (1) an existing right, benefit, or advantage; (2)
knowledge of its existence; and (3) an intention to relinquish the
right." Id. at 940. Because waiver is an affirmative defense, the
burden of demonstrating each of its elements, including intent,
lies with the party asserting it--Kudlik. ee Utah R. Civ. P.

8(c); Bezner v. Continental Dry Cleaners, Inc., 548 P.2d 898, 901

(Utah 1976). Kudlik must show from the evidence that the
relinquishment was "clearly intended." Soters, 857 P.2d at 941. In
the case at hand, Kudlik failed to sustain his burden of showing
the existence of waiver. Judge West’s ruling must, therefore, be
affirmed.

Kudlik’s sole evidence in support of his waiver argument is
LSI’s acceptance of four late rental payments. Conspicuously
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- absent from Kudlik’s argument, however (and which Kudlik would like
this Court to ignore), are the agreement between the parties, the
context in which the four payments were accepted, the
communications between the parties, and all of LSI’s actions to
enforce the Lease and the Memorandum.

In January of 1993, when Kudlik first began to slip into a
practice of making late payments, LSI acted immediately to get
Kudlik back on track and to emphasis that LSI insisted on timely
payments under the Lease. To that end, LSI and Kudlik entered into
negotiations to cure the past defaults. The parties’ agreement was
memorialized in the Memorandum. The Memorandum required payment of
all past-due amounts according to a strict payment schedule and set
forth in no uncertain terms that LSI insisted on strict compliance
with the payment terms of the Lease. Accordingly, Paragraph 1 of
the Memorandum provides, in relevant part:

Any payment hereunder or under the Lease which is not

received by LSI on or before its due date shall not be
timely made and shall constitute a breach.

(R. 182 9 1 (emphasis added).) Similarly, Paragraph 2 of the
Memorandum provides, in relevant part:

Kudlik shall make all other payments which are or become
owed under the Lease in full and on time.

(Id. at § 2 (emphasis added).)
From the time the parties entered into the Memorandum until the
commencement of this action, LSI’s actions were consistent with its

intent to require strict compliance with the payment terms of the
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Lease and the Memorandum. During the first few months following
the execution of the Memorandum, LSI continually "bird-dogged"
Kudlik to try to get him to honor his agreement. (Tr. of September
8, 1993 Hearing at 7.) It soon became clear to LSI, however, that
they would have to resort to legal action to persuade Kudlik to
meet his payment obligations. At that point, LSI contacted its
attorney, who promptly called Kudlik, on two separate occasions, to
demand that he immediately bring his payments current and
thereafter comply strictly with the payment terms of the Lease and
the Memorandum. (R. 93; Tr. of September 8, 1993 Hearing at 7-8;
Tr. of September 20, 1993 Hearing at 25.) On August 20, 1993,
after no response from Kudlik, LSI served Kudlik with a Notice to
Quit. (R. 93; Tr. of September 8, 1993 Hearing at 8; Tr. of
September 20, 1993 Hearing at 26.) Three days later, LSI served
Kudlik with a second Notice to Quit."™ (R. 93; Tr. of September
8, 1993 Hearing at 8.) Kudlik did not respond to either Notice to
Quit, leaving LSI with no alternative but to commence this action.
(R. 93; Tr. of September 8, 1993 Hearing at 8.)

As the above actions show, LSI did not silently accept Kudlik’s

late payments. Instead, LSI insisted Kudlik make timely payments,

1> After serving the Notices to Quit, LSI learned that Kudlik
made a partial payment to Escrow Specialists on August 19, 1993 of
only one month’s rent, omitting the July and August rent then past
due, as well as the late fees, interest, and attorney’s fees, which
he was obligated to pay under the Lease and the Memorandum. (R.
197.) LSI accepted this partial payment in mitigation of its
damages.
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and each time Kudlik refused, LSI escalated its remedies,
culminating in this lawsuit. The entire process, from Kudlik’s
first late payment following his execution of the Memorandum to
ISI’s filing of this action, took only a little over six months.
LSI gave Kudlik no false assurances that he could continue to flout
his obligations. Instead, every communication between the parties
during this time reiterated LSI’s insistence that Kudlik make his

payments on time.'

¢ FEach of the cases cited by Kudlik that found a waiver are

factually inapplicable to this case. For example, in Pacific Dev.
Co. v. Stewart, 113 Utah 403, 195 P.2d 748 (1948), the seller
accepted late payments from the purchasers over a period of
approximately two years, without any objection, all the while
assuring the purchasers that "no forfeiture of their rights was at
that time contemplated, but that they should ‘do the best you can’
or they should catch it up as fast as they could." Id. at 749.
Similarly, in Morris v. Sykes, 624 P.2d 681 (Utah 1981), the
parties were negotiating a reinstatement of the contract up to the
time of unilateral termination by sellers, id. at 682-84, and in
Tanner v. Baadsgaard, 612 P.2d 345 (Utah 1980), the seller and
purchaser had continually communicated regarding the purchaser’s
anticipated purchase of the property up to the point when the
seller informed the purchaser, for the first time, that he had
arranged the sale of the property to another. Id. at 346-47.
Grow v. Marwick Dev., Inc., 621 P.2d 1249 (Utah 1980), did not
involve the acceptance of late payments, but holds merely that
where a seller under a real estate contract sent the purchaser two
notices of default and a notice of forfeiture, to which the
purchaser did not respond, and thereafter sent a subsequent notice
of default giving the purchasers 15 days to cure, the seller’s
latter notice controlled. Id. at 1251-52. Similarly, Hansen v.
Christensen, 545 P.2d 1152 (Utah 1976), did not involve the
acceptance of late payments, but rather holds that where a real
estate sales contract offered the seller several alternative
options upon default, none of which were self-executing, the
purchaser is entitled to believe the contract continues in force
until the seller elects a remedy and notifies the purchaser of the
election. Id. at 1154. Finally, the cases of Girard v. Appleby,
660 P.2d 245, 248-49 (Utah 1983), Minshew v. Chevron 0il Co., 575
P.2d 192, 194-95 (Utah 1978), and Woodland Theatres, Inc. v. ABC
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The record is clear in the case at hand that LSI acted in
accordance with the parties’ agreement that past waivers would not
be construed as a continuing waiver or consent to a future breach
and attempted to work with Kudlik instead of immediately
terminating the Lease. When, after a reasonable period of time,
those efforts proved ineffective, LSI acted promptly to enforce its
rights. The record overwhelmingly supports Judge West’s ruling
that LSI did not intentionally waive its right to insist on strict
compliance with the payment terms of the Lease and the Memorandum.
LSI respectfully requests that this Court affirm Judge West’s
ruling.

2. Kudlik Has Failed to Meet His Burden of Demonstrating

Estoppel.
Like waiver, estoppel is an affirmative defense. ee Utah R.
Civ. P. 8(c). As such, Kudlik bears the entire burden of

demonstrating the existence of each of its elements. Corporation

Nine v. Taylor, 30 Utah 2d 47, 513 P.2d 417, 420 (1973). Kudlik

has failed to meet his burden as to this affirmative defense.
Whereas waiver is the intentional relinquishment of a known

right, estoppel is a doctrine that precludes parties from asserting

Intermountain Theatres, Inc., 560 P.2d 700, 701-02 (Utah 1977), all
hold merely that a party may not both declare a forfeiture of a
lease and, at the same time, continue to accept rental payments
during the period following the declaration of forfeiture. This is
so despite the landlord’s attempt to alter the rule by a unilateral
declaration that the acceptance of rent does not constitute a
waiver. See Girard, 660 P.2d at 248-49; Woodland Theatres, Inc.,
560 P.2d at 701.
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their rights where their actions or conduct would render it
inequitable for them to do so. Hunter v. Hunter, 669 P.2d 430, 432
(Utah 1983). Estoppel requires proof of the following three
elements:

(i) a statement, admission, act, or failure to act by one party
inconsistent with a claim later asserted; (ii) reasonable
action or inaction by the other party taken or not taken on the
basis of the first party’s statement, admission, act, or
failure to act; and (iii) injury to the second party that would
result from allowing the first party to contradict or repudiate
such statement, admission, act, or failure to act.

CECO v. Concrete Specialists, Inc., 772 P.2d 967, 969-70 (Utah

1989). Kudlik has failed to prove any of these elements.

First, Kudlik has failed to show a statement, admission, act,
or failure to act on the part of LSI that is inconsistent with
LSI’s insistence on compliance with the payment terms of the Lease
and the Memorandum. Kudlik has made no allegation and offered no
evidence that LSI expressly stated that it would not insist on
compliance with those terms or that LSI made any admission contrary
to such insistence. Rather, Kudlik argues that LSI’s mere
acceptance of four late rental payments is inconsistent with its
present assertion of the right to terminate the Lease based on
Kudlik’s continued failure to timely make subsequent payments.
ILSI’s actions are completely consistent with such an assertion.

As discussed above, during the time period in question, LSI
attempted time and again to get Kudlik to make timely rental
payments. As each attempt failed, LSI escalated its actions,
finally bringing this lawsuit. LSI in no way misled Kudlik into
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believing that LSI would not act to terminate the Lease in the
event Kudlik continued to ignore his payment obligations. To the
contrary, LSI insisted, at every juncture, that Kudlik comply with
those provisions.

Second, Kudlik has failed to offer any evidence whatsoever that
he actually relied on any actions of LSI. Kudlik failed to even
proffer evidence that he could have made the rental payments on
time, but chose not to based on LSI’s acceptance of four late
payments. Moreover, even assuming for the sake of argument that
Kudlik did in fact rely on LSI’s acceptance of those four 1late
payments, Kudlik has failed to demonstrate that such claimed
reliance was reasonable in light of the no-waiver provision in the
Memorandum and LSI’s continual "bird-dogging" efforts. As noted
above, Kudlik expressly agreed in the Memorandum that a waiver by
LSI of any past breach would not constitute a waiver of any future
breach. Kudlik makes no allegation that the parties waived that
provision, either expressly or by any conduct other than that which
the parties expressly agreed would not constitute a waiver.
Kudlik’s <claimed reliance on LSI’s temporary forbearance,
therefore, was not reasonable, even if actual.

Finally, Kudlik has failed to demonstrate that his claimed
injury resulted from his purported reliance on LSI’s waiver of past
overdue payments. Specifically, as noted above, Kudlik failed to
proffer any evidence to the trial court that he could have made the
rent payments on time in the absence of any such reliance. 1In
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light of such failure, and of Kudlik’s failure to establish the
existence of the other elements of estoppel, Kudlik’s claim of
estoppel must fail. Judge West’s ruling must therefore be
affirmed.

C. Even if LSI Temporarily Waived its Right to Timely Payment

Under the Lease and the Memorandum, Which LSI Did Not, LSI Gave
Kudlik Reasonable Notice of its Intent to Require Compliance

with Those Terms in the Future.

Kudlik argues, without any foundation in fact, that "[w]here a
landlord routinely, and without objection, accepts past due
payments and leads the tenant to believe that strict adherence to
the payment schedule will not be required, the law requires the
landlord to provide the tenant with reasonable notice that it will
insist on strict performance." Brief of Appellant at 7. Even
assuming the validity of that statement and its applicability to
the case at hand, however, Kudlik has no reason to complain in the
present case because LSI did not routinely accept late payments
without objection and LSI gave Kudlik reasonable notice of its
intent to require strict compliance with the Lease and the

Memorandum. '’

7 As discussed above, LSI’s acceptance of four late payments
was far from a "routine" practice, and the acceptance was not
"without objection." During the period of these four payments, LSI
was continually "bird-dogging" Kudlik to bring his payments current
and to thereafter make them in a timely manner. Furthermore, in
light of the no-waiver provision agreed to by the parties, LSI’s
conduct could not reasonably be construed as "leading the tenant to
believe" that strict compliance with the payment terms would not be
required.
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LSI accepted the 1last rental payment on August 19, 1993,
leaving at least two months of rental payments past due.'® The
following day, and again on August 23, 1993, LSI caused a three-day
Notice to Quit to be served on Kudlik. Kudlik did not comply with
either Notice, thereby forcing LSI to file this action on August
27, 1993.

On September 2 and 4, 1993, LSI served Kudlik with a Notice of
Filing of Possession Bond and of Remedies Available to Defendant,
which included the option of full payment within 3 days after
service. Kudlik did not choose that option, but instead requested
a hearing. At the September 8, 1993 hearing, however, LSI’s
attorney indicated LSI’s continued willingness to allow Kudlik to
cure his defaults, if done so within the time-frame set forth in
the unlawful detainer statute. (Tr. of September 8, 1993 Hearing
at 10-11.) ISI’s attorney suggested payment by the end of the

following day. (Id.) Kudlik'’s attorney, however, requested Kudlik

'®  pespite Kudlik’s contention that LSI "accepted" a rental
payment on September 3, 1993, the evidence demonstrates otherwise.
First, LSI returned Kudlik’s check to Kudlik’s attorney. (Tr. of
September 20, 1993 Hearing at 9-10.) LSI was entitled to refuse
tender of payment following Kudlik’s breach of the Lease and the
Memorandum. See Shoemaker v. Pioneer Invests., 14 Utah 24 250, 381
P.2d 735, 736 (1963). Second, the check was drawn on an account
that contained insufficient funds to pay it. (Tr. of September 20,
1993 Hearing at 9-10.) A bad check does not constitute "payment,"
and mere receipt of a bad check does not constitute "acceptance" of
payment. Moreover, it is ridiculous for Kudlik to claim, for the
purpose of arguing waiver or estoppel, that he relied on such an
"acceptance" when the purported payment was made after the filing
of the Complaint in this action and LSI’s efforts to recover
possession of the Premises.
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be given until the following Monday, September 13, 1993. (Id. at
35.) LSI’s attorney agreed to this request, giving Kudlik until
noon on September 13, 1993 to cure the defaults. (Id. at 36.)
Thus, Kudlik had 21 days from the August 23, 1993 Notice to Quit
(24 days from the August 20, 1993 Notice to Quit) in which to cure
the defaults. Kudlik did not do so. Therefore, Kudlik'’s argument
that he was not given a reasonable time to cure the defaults must
be rejected. Judge West’s ruling should be affirmed.

VII. CONCLUSION

The essence of Kudlik'’s argument is that LSI should not have
worked with him, but rather LSI should have immediately invoked its
rights under the unlawful detainer statute on the first day after
Kudlik was late on his next payment. Kudlik asked Judge West, and
is now asking this Court, to punish LSI for having worked with
Kudlik in "bird-dogging" him to bring his payments current. Kudlik
shamelessly makes this argument despite the fact that he and LSI
specifically agreed in the Memorandum that LSI’s acceptance of late
payments would not constitute a waiver and despite the fact that
LSI went to extreme measures to prompt Kudlik to honor his
obligations. To add insult to injury, Kudlik makes his argument
without any showing whatsoever of any reliance on his part, either
actual or reasonable, on any actions of LSI.

As set forth above, LSI went to extreme measures to encourage
Kudlik to honor his obligations under the Lease and the Memorandum.
Kudlik should not be rewarded by this Court for his ability to
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manipulate LSI’s kindness. Kudlik had failed to carry his burden
of proof as the affirmative defenses of waiver and estoppel.

LSI therefore respectfully urges this Court to affirm Judge
West’s ruling. LSI also requests that this Court award LSI the
costs, including reasonable attorneys fees, incurred in responding
to Kudlik’s appeal. See Judge West’s award of attorneys fees,
Findings of Fact and Conclusions of Law (R. 91-96); Final Judgment
(R. 97-99); Augmented Judgment Regarding Attorneys’ Fees (R. 110-
111); Lease § X (R. 142-53); Memorandum § 4.g. (R. 154-56); Utah
Code Ann. § 78-27-56 (1992).

DATED this &/day of May, 1994.

KIMBALL, PARR, WADDOUPS, BROWN & GEE

Scott F. Young, Esq.
Mark A. Wagner, Esq.

/-—‘

By: -
Attorneys for L¥ving S¢gfriptures, Inc.
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g T. BROWNING
ITHY WV, BLACKOURN
RLET R. BALDWIN

TORNECYR AT LAV
| WASNINSTON DLV,

LEBASE

7] e~
TIIIS LEASE, mede this /:Z g[é’*’day of Juue, 1985, Ly <ud

(o

between Mvrtle M. rouch, a2 Single women, he:einafter refecie
0 ax Lessur and Jay Auderson and Dale Minseon, severally
and jecintly, hereinafter referred to as Lessee.

WITNESSETE:

WHEREAS, the Lesscr owns certain property located ir
ngen City, Weber County, State of Utah, which property is
presently leased to American Oil Company, arnd,

WHEREAS, American Oil Company is not wutilizing the
premises, and,

WHEREAS, it is coantemplated by Lessor that the American
Cil Company will agree to terminate their Lease with the
Lessor or allow the Lessee to take possession of the premisss
suciect 0 the conditicns and provisions of this Lease, and,

WHEREAS, tke Lesses desires to lease said property
for the construction of a car wasn facility:

NCW THEREFORE, in ccnsideration of the mutual covenancts
and agreements herein contained, the parties agree as follows:

I. PREMISES In consideration of the fzithfnl perfor-
mance of the covenante and coreiderations hereinaiter agreed
to by Lesscr and Lessee, the Lessor does hereby lease and
demise to the Lessee the [vllowing described premises situaled
in the <City of ogden, County of Weber, state of Uteh, mcre
particularly described as follows, teo-wit:.

Lots 25, 26, 27 and 28 in Block 42 NELSQON PARK ALDDITICHM
+0 Qgden City, Webar County, Utah.

APPENDIX A
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II. TERM. Subject to earlier termination bv the oper-

th

ation of any forfeiture clause or other right reserved hersin,

the term of this Lease shall be for a perind of twenty (290)

1y

years. Said Lease t2-m to commenc2 at *he tarminatior o

between the Legsor and American 0il Company

H1l

the prz=sent Leas
or a* such time as Americzan 0Qil Company enters intc an agre=-

ment witk Lessoxr and Lessee allowing for Lhe cummencement

ITIX. | PAYMENYT AND CEARGES. The mentkly Lezse payment

for the first tive (o) years o:r +this Lease shzll be an amount

of Twe_ve Hundrad Dollars, (§1,200.00) per month. The monthlv

37

fl

iease payment fcr the remaining £fifteen (15) vears sh

~ee

n

ot

be adjusted each two (2) years cecmmencing or the sixth (6
year andé cortinuing each two (2! years thereafter, through
the balance of the Lease term. The amcunt of the adjusted
monthly lease pavment shall be made based on the increass
of the Consumer Price Index £for the previous pericd. It
being <%he intention of the parties that the monthly leass
payment for +the sixth (Sth)year shall be increased by the
percentage increase of the Consumex Price Index for the first
five (5) year period. The adjustment for the meonrthly lezse
payment for year eight (8) and rine (2) shall be based on
the percartage increase of the Consuvmer Price Index for the
pravious two (2) year pariod, and so an through tha ramaining
years of the Lease. Notwithstanding the above, it is agread
between :the partics that the amount o©f increase for any Tuc
(2) year period shall not exceed 35% [u:r Lhe sialh  and

seventh year or 1l4% for any subsequent twwce year pericd.
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it 1s fturther agreecd ctetween the parties that at no time
during the term of this Lease shall the monthly lease payment
decrease, whether or not the Consumer Price Index is negative.
Monthly lease payments shall be paid in advance and
shall commence upon the effective date of this Lease.
Any payment which 1is not paid to the Lessor wi=hin
ten (10 days after the cue date shail bear interes- at the

ate of twelve percent (12%) per annum for the dve date unt:i.

rt

-

n full.

Q.

aid sum is paid

N

The Lessee agrees to pay all real property taxes when
due and all other assessmernts on the property during the

entire term of this Lease.

IV. PROCEDURE FOR PAYMENT. The mcnthly lease payment

shall be paid and delivered to the Lessor tc Lesscr's savings
accocunt in the #MountainWest Savings anéd Loan Association,
2406 Washington  Blvd.. Ogden, Utah,. savings  account

5~14 or at such other placs as the Lessor may from

R
N}

0i-9

ko
(12}

8
time tc time desicnate in writing.

v. INGURANCTS. Concurrent with the e=ffective dJay of
thiis Lease, the Lessee shell obldin frow e z2lizble ilusucancs
company auchorizea to do business in the 5sState of utah, &nd
shall maintain in £full force and effect during the tesrm of
this Lease a policy or policies of insurance for public lia-
bility cn the premises in a sum not less that One Huadrad

Thousand Dollars, ($100,000.00}.

)

a
~-

VI. USE OF PREMISES. The leased premises shall
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used for the construction and operation of a car wash. The
Lessee agrees tc indemnify and save harmiess Lessor and
T.acsor's nroperty from 211 alaims, mechanic lians, damagss.
damands, actions, c¢osts and charges arising out of or >y
rescon of +the croccticn and construction of the improvemente
herein conctempleted and the operation of the business herein
authorized o Lhe prowises heceln denlsed ducdny Lhe teLw
ot tnis Lease and any extencions cherearter.

VII. LESSEE'S ASSIGNMERT OR SUBLEASE. It is agreed

betwean +he rLessor and the Lessee that the Lesses may not
assign this Lea&se Or sublet the premises without the consent
of the Lessor, which consent shall not be unreasonably with-
helc.

VIXII. HOLDOVER. In the event Lessee shall hold over
beyond +the expiration of the term herein provided, it 1is
expressly understood ané agreed that any such holdover tenancy
shall be a monsh to moath tenancy only, and eithz2xr Lessor
or Lessze may terminate such tenancy at any time by giving
the other party thirty (30) days written notice cf its inten-
tion tc do so.

IX. BANKROPTCY. In the event of any default in the
performance of any of the covenants on the Lessee's gart
to he kept or in tha evant of ahandonrent by the Lessee or
tha lawful holder of the Lease, shall be judicially declared
insolvent, or if any petition is filed in or arny proceedirng
commenced under the bankruptcy laws of the Unitcd Scateos

by said Lessee or thz Lessee holder, or 1if a« peillion for
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reuryanization be filed by the Lessee, or any execution be
issued against it, or any of its eftects, and the same be
net vacated, satisiied, bonded or discharged, as the result
of which the demissd premises may be taken or if a receiver
or trustee be appcinted ¢f its property by a Court of competent
jurisdiction ard szid eppointmernt is not ccntasted, or if
contested, said appointment has become final, or if Lessee
shall make an assignmeat for the benefit or creditors or
iZ the interest of Lessee shall be sold at a judicial szle,
then in any of such event, it shall be lawful for the Lesscr,
and the Lessor is herxeby givem the right &tc termminate this
Lease on ten {(1C] days written notice to that effect and
at the end of such period the term herebv granted shall immedi-
ately cease, terminate and come to an end as fully as if
the entire period herein provided had expired.

X. COSTS FOR DEFAULT. 1In the event either the Lesscr
or the Lessee ccmmences legal action against the other claiming
a hreach or defan’t af this Tease, the prevailing party in

such litigation shall be antitled to recover from the other

reasonable attorney's Zees and ell costs connected with said

iilyalion.
Xi. NOYLCE. Lt I1s rfurther understcod and agreed that

all notices given under this Lease shall be deemed to be

e

properly served if delivered in writing perscnally, ox sent

by certified mail to Lessor or Lessee at his then current

address.

XIT. SUCCESSOR IN INTEREST. The terms, concéitions
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and covenants of this Lease shall be binding upon and shall
inure to the benefit of each of the parties hereto, theix
heirs, personal representatives, successor's sublessees or
assigns, and shall run with the land: and where more than
one party shall bs Less®® nnder +his Lease, the wori "Lessee"
whenever used in this Leass snhsll be deamad to include all
partiss of lessee jointly and scverally.

XTII. RIGHT CF_FIRST REFUSAL, TO PURCHASE. Thie Lesses

is nereby given the right of first refusal tc purchase the
Leased property together with the adjacant and adjoiring
property presently cwned by the Lessor. The right of £first
refusal includes the entire parcel of property owned by the
lessor and does not inciude any smaller parcel including
only the real property subject to this Lease. Alter the
Lessor receives an offer to purchase the entire property
as set out apbove, written notice ¢f saié offer shall be given
to tre Lessee and Lessee shall have fifteen (15) days <from
the date of the written notice to exercise its first right
of refusal to purchase tha property. Notwithstanding any
provision contaired herein, +the Lessor maY transfer the
property to any of her children as part of their inheritance
without being subject to this provision. Any such transfer
shall bind said cpild to the provisions of this Lease including
the right of first refusal.
Xv. TIME Time je af the essence ol this Lease.

IN WITMESS WHERECOF, the paxtias hereto have caused

ehis document to be duly executed, in triplicate, with all
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the formalities reguired by law on the respective dace set

forth above.

y MYRPLE M. CROUCH, LE3SSOR

JAY /ANDERSQN, LESSEE

uix T. BAOWNLNG
1IO0THY W. BLACKEURN
ARLEY R. BALDWIN

Ror R. KunzuER
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ASSIGNMENT OF LEASE AND CONSENT OF LESSOR

Agreement made September 18, 1989 between Jay Anderson
and Dale Minson, City of Ogden, County of Weber, State of
Utah, herein referred to as assignor, and Alan Shaw of City
of Salt Lake, County of Salt Lake, State of Utah, harein
referred to as assignee.

RECITALS

1. Assignor entered into a lease, as lessee therein,
on Junc 26, 1985 with Myrtle Crouch, a single women, herein
referred to as lessor.

2. Assignor deslres to assign, and assighee desires
to assume all of the right, duties, and liabilities of lessee
thereunder,

In consideration of One Dollar (8$1.00), receipt of
which 18 acknowledged by assignor, assignor assigns the
lease to assignee effective September 19, 1689 for the balance
of the lease term of 20 years provided in the lease. The
lease commenced on June 26, 1985.

Assignee shall assume &all »rights and duties required
of assignor under the lease including all payments required
thereby and shall comply with all terms and conditions of
the lease, and hold the Assignor harmless.

CONSENT OF LESSOR

Myrtle Crouch and/or her representative, lessor in
the above-~described lease, consents to assignment and transfer
of the 1lease, including all terms and conditions thereof,

to asaignee,
This Assignment does not release Jay Anderson or Dale

Minson from the original Lease.
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IN WITNESS WHEREOF, ¢the parties have

Agreement this day of September, 1989,

ASSIGNOR
L] j%. Zézﬂkaﬂwt/”
Jamjzhn- gon

Dalé Minson

ASSIGNEE

2 . 7
. i
. _..I‘ V4 PO

Alan Shaw

LESSCR

Myrtle Crouch by her representative

signed

J940635:» 3/ 3

this
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The p

arties Myrtle M.

AMENDED LEASE

Crouch, Lesscr, ancé Alan

Assignee, hersby amend the June 26, 1985 lezse 25 follows:

If -essor decides lu sell the corner Lot, Alan

shal> have the first right to purchases said lot.

price skall be the price Lesscr places on the property.
T4e balance of the lease dated June 26, 1985,

remain 1n full forcez and effect.

Dated

this

cay of April, 1230.

L
-

5

-

TE M. CRCUCH, Lesso

2
e~

Shaw,

shaw

shz

C

The purchass

-

ALAN SdAWw,

Assignee

. e ——— - - — 0 e m e




ASSIGNMERT OF LEZASE AND
CONSENT OF LESSOR

Agreement made February 15, 1991, between Alsn Shaw,
City of Ogden, Courty of Weber, state of Utah, herein referred o
as assicnor, and Michaeljohn Kudlik, City of Sell Lake, tounty of
Sal: Lake, State of Utah, Lerein referrsd to as assignea.

RECITALS

1. Assignue Ieceived an Assigament of Lease cn
September 18, 198:, of & lease dated June 26, 1985 in which Myrtle
Crouch, a single woman, is the lessor (a2 copy of which the ascignes
has rzceived).

2. Assignor desires to assign, and assignee desires %o
assume all of thc right, dJdutles, and 1liabilities of lessee
thereunder. This Assigonent shall not relieve the ussignor of all
cf the right, duties, and liabilities of lessee shanld the assignec
deZault in any of the terms of the lease

In consideration ¢f One Dollar ($1.00), receipt of which
is acknowledged by essiguur, assignor assigns the lease to assigne

©

f;--;lve February 16, 1991, for the balauce of the lease term cf
J yezrs provided in the lzase. The lease commenced on June 26,
1385.

Assigres shall assume all rights and duties required of
e¢ssignor under the leass including all payments required thersb-
And shall comply with 2ll Lerms and conditions of the lease, an3
hold the assignor harmless.

CONSENT OF LESSOR
Myrtle Crouch and/or her representztive, lessor i
above described leucse, consents to assignment and transfer o

cl
jn )
m

[
-
&

T

or
]
W

leese, including 211 terms and coudil:.cns therecf, to assicnee.
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IN WITNESS WHEREQF, the parties have signed this
Acreement this. day of July , l99l.

ASSIGNOR ~ y
P // '/
(it 7,

N
Alan Shaw
SUBSCRIBED 2and swora to hefare me th:.eZ/!;‘lL/ ay of

NGCTARY PUBLIC
STATE CF UTAH
Wy Somazsion Esgres
Febuesy S, 109

ROEYN W. JOHNSON [k;

775 Sovth Higoend Dc
Sak L2ke City, Qah 84106

esiding Ogden, Utzh

ASSIGNEE

s

/ // Z //
icnae oh.n Kucﬂ. k

SUBSCRIDED and sworu Lu before me this M ’7[/7 dzy of

, RGTARY PUBLIC
July, 1991 STATE OF UTAH
b\&ﬂﬂ“‘#“
Tozruary §, 1958
AORYH W. JOHNSON
3775 S Hitiend Dr.
SulLate G Ush 34105 | pesiding a'/bgcen Utah

LESSOR

lé Crouch by ner.

representatz.ve
SUSSCRIBED and Sworn to befoure me this dav of

July . 1951,

NOTARY PUBLIC
Residing at Ogden, Utah
My Commission Expires:
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MEMORANDUM OF UNDERSTANDING

(Michaeljohn Kudlik)

THIS MEMORANDUM OF UNDERSTANDING ("Agreement”) is made and entered into in
Ogden, Utah, as of the 25th day of January, 1993, by and between Living Scriptures, Inc., a Utah
corporation with a place of business at 4646 South 1500 West, Ogden, Utah 84405 ("LSI"); and
Michaeljohn Kudlik, an individual and doing business as California Suds with a place of business at 4700
South 900 East, Suite 30-165, Salt Lake City, Utah 84117 ("Kudlik").

Background

~ On or about June 26, 1985, Myrtle M. Crouch, as lessor, and Jay Anderson and Dale Minson,
as lessees, entered into a Lease agreement (the "Lease”) with respect to certain real property located at
3685 Harrison Boulevard in Ogden, Utah (the "Property”) for purposes of lessees constructing and
operating a car wash facility. LSI has recently purchased the Property and is the assignee of all of
lessor’s rights under the Lease. Kudlik is the assignee of lessees’ rights and obligations under the Lease;
prior lessees have not been relieved of their obligations under the Lease. In conjunction with LSI’s
purchase of the Property, Kudlik and others waived the first right of refusal to purchase the Property and
adjoining property. Under the terms of the Lease, Kudlik is obligated to pay all real property taxes and
assessments on the Property during the term of the Lease. LSI has paid the 1991 and 1992 real property
taxes, and associated penalties and interest, in the total sum of $8,426.94, and has incurred attorneys’
fees. LSI has demanded payment of such amounts from Kudlik.

Agreement

NOW, THEREFORE, in consideration of the mutual promises and covenants herein set
forth and for other good and valuable consideration, the receipt, adequacy and legal sufficiency of which
are hereby acknowiedged, the parties mutually agree as follows:

1. Payment by Kudlik. Kudlik shail pay to LSI the full amount of Eight Thousand Four
Hundred Twenty-Six and 94/100 Dollars ($8,426.94) as follows:

a. Two Thousand Eight Hundred Eight and 98/100 Dollars ($2,308.98) on or before
February 1, 1993; and

b. Two Thousand Eight Hundred Eight and 98/100 Dollars ($2,808.98) on or before
March 1, 1993; and

c. Two Thousand Eight Hundred Eight and 98/100 Dollars ($2,808.98) on or before
April 1, 1993.

All payments shall be made to LSI at the following address: P.O. Box 9576, Ogden, Utah 84409.
Payments hereunder shall be deemed made by Kudlik when actually received by LSI. Any payment
hereunder or under the Lease which is not received by LSI on or before its due date shall not be timely

made and shall constitute a breach.

In the event that Kudlik fails to timely make any payment in full as due under this Agreement,
LSI may make and declare, without any notice to Kudlik, the entire principal hereof and all other charges
hereunder, whether or not then due, to be immediately due and payable forthwith and interest shall accrue

APPENDIX B



on the then entire outstanding principal amount hereof and all amounts due under the Lease at the rate
of eighteen percent (18%) per annum from the date hereof until paid in full, both before and after
judgment. Kudlik hereby expressly waives any defense, offset, recoupment, reduction and/or
counterclaim and any right of defense, offset, recoupment, reduction and/or counterclaim for or on
account of any reason or event whatsoever to any liability of Kudlik under this Agreement and/or the

Lease.

2. Lease Payments. Kudlik is also delinquent with respect to the January 1993 Lease
payment. Kudlik shall pay to LSI the full amount of the January 1993 Lease payment of One Thousand
Four Hundred Twenty-Eight and No/100 Dollars ($1,428.00) on or before February 1, 1993. Kudlik
shall also pay to LSI the full amount of the February 1993 Lease payment of One Thousand Four
Hundred Twenty-Eight and No/100 Dollars ($1,428.00) on or before February 10, 1993. Kudlik shail
make all other payments which are or become owed under the Lease in full and on time.

3. Event of Defauit. In the event that Kudlik fails to timely make any payment in full as
due under this Agreement or the Lease or is otherwise in breach or default under the Lease, LSI may,
without any notice to Kudlik and in addition to any other rights and remedies available to LSI under this
Agreement, under the Lease, in equity or at law, immediately terminate the Lease and all of Kudlik’s and
his predecessors’ rights thereunder. Any such termination shall be effective upon a declaration by LSI
to that effect or upon LSI’s sending to Kudlik a notice to that effect.

4. Miscellaneous.
a. Entire Agreement. This Agreement constitutes the entire understanding between the

parties hereto with respect to the subject matter hereof and supersedes all negotiations, representations,
prior discussions and preliminary agreements between the parties hereto relating to the subject matter of
this Agreement. This Agreement shall be interpreted and construed as if drafted and prepared by all

parties hereto.

b. Governing Law. This Agreement shall be deemed to have been executed in the State of
Utah, and shall be interpreted, construed and enforced in accordance with and governed by the laws of
the State of Utah, without giving effect to any conflict of laws provisions, and each party hereby submits
to the exclusive personal jurisdiction of the courts situate in Ogden, Utah, with respect to any and all
claims, demands or causes of action asserted or filed by any party against any other party relating to, or
arising out of, the subject matter of this Agreement.

c. Binding Effect. This Agreement shall be binding upon and inure to the benefit of the
parties and their heirs, executors, administrators, successors, legal representatives and assigns; provided,
however, that Kudlik may not assign any of his rights or obligations hereunder or under the Lease

without LSI’s prior written consent.

d. Waiver. Any waiver by any party hereto of any breach of any kind or character
whatsoever by any other party, whether such waiver be direct or implied, shall not be construed as a
continuing waiver of, or consent to, any subsequent breach of this Agreement on the part of the other

party.

e. Severance Clause. The provisions of this Agreement are severable and should any

-2-
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provision be void, voidable or unenforceable under any applicable law, such void, voidable or
unenforceable provision shall not affect or invalidate any other provision of this Agreement, which shall
continue to govern the relative rights and duties of the parties as though the void, voidable or
unenforceable provision were not a part hereof. In addition, it is the intention and agreement of the
parties that all of the terms and conditions hereof be enforced to the fullest extent permitted by law.

f. Survival. All warranties, representations, indemnities, covenants and other agreements
of the parties hereto shall survive the execution, delivery and termination of this Agreement.

g. Attorneys Fees. If a legal action or other proceeding is brought for enforcement of this
Agreement or because of an alleged dispute, breach, default or misrepresentation in connection with any
of the provisions of this Agreement, the prevailing party shall be entitled to recover reasonable attorneys
fee (in-house or otherwise) and costs and expenses incurred, both before and after judgment, in addition
to any other relief to which they may be entitled.

h. Acknowledgement. Kudlik specifically represents and warrants to LSI that the statements
set forth in the Background above are true and correct; Kudlik has had the opportunity to consult with
independent legal counsel with respect to the advisability of executing this Agreement; and, in executing
this Agreement, Kudlik does not rely on any inducements, promises or representations of LSI or any
agent of LSI other than the terms and conditions specifically set forth in this Agreement.

IN WITNESS WHEREQF, the parties have executed this Agreement as of the day and year first
set forth above.

Living Scriptures, Inc.,
a Utah Corporation

N7 Py
Its:__<zr s 2

“ Michagljohn Kudlik, individually
and doing business as California Suds

Gl

kudlik.age
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