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IN THE UTAH COURT OF APPEALS

LIVING SCRIPTURES, INC., a
Utah corporation, BRIEF OF APPELLANT
Plaintiff/Appellee,

vSs.

Case No. 940200-CA
MICHAEL JOHN KUDLIK, (Priority No. 16)
individually and doing
business as CALIFORNIA
SuDS,

Defendant/Appellant.

I.
JURISDICTIONAL STATEMENT
This appeal is from an Order of Restitution and Final Judgment
(a copy of which is attached hereto as Appendix A), entered by the
Honorable W. Brent West of the Second Judicial District Court of
Weber County, Utah. The Utah Supreme Court had jurisdiction over
this appeal pursuant to Utah Code Ann. §78-2-2(3)(j). The Supreme

Court, acting pursuant to Rule 42, Utah Rules of Appellate



Procedure, transferred this appeal to this Court by order dated
April 4, 1994.
IT.

ISSUE PRESENTED FOR REVIEW
AND STANDARD OF APPELLATE REVIEW

The issue presented for review is as follows:

1. Did the trial court err in concluding that a lessor’s
repeated acceptance without objection of its lessee’s chronically
late rent payments did not constitute a waiver or estoppel of the
lessor’s right to insist on strict compliance with the payment
terms of the parties’ commercial lease agreement?

Because this case was adjudicated on the basis of proffers of
stipulated fact, the issue presented on appeal is a question of law
on which this court will not defer to the trial court, but will
review the trial court’s determination for correctness. Pratt By

and Through Pratt v. Mitchell Hollow Irr. Co., 813 P.2d 1169, 1171

(Utah 1991); Avila v. Winn, 794 P.2d 20, 22 (Utah 1990).

ITI.
DETERMINATIVE STATUTES, ORDINANCES OR RULES
There are no constitutional provisions, statutes, ordinances
or rules whose interpretation is believed to be determinative of

the issue on appeal.



Iv.

STATEMENT OF THE CASE

A. Nature of the Case.

Appellee Living Scriptures, Inc. ("Lessor") instituted this
action to recover unpaid rent, treble damages and attorney’s fees
for unlawful detainer, and to terminate the interest of its lessee,
appellant Michael John Kudlik ("Lessee") in a Lease Agreement dated
June 26, 1985 ("Lease Agreement") and an accompanying Memorandum of
Understanding dated January 25, 1993 ("Memorandum"). (R. 1-26.)!
The Lessee acknowledged that he was delinquent in the payment of
rent, but asserted as an affirmative defense that the Lessor had
waived or was estopped from asserting strict performance of the
rent payment schedule set forth in the Lease Agreement and the
Memorandum. (R. 46.)

B. Course of Proceedings and Disposition in Trial Court.

At an evidentiary hearing at which the parties’ counsel
presented proffered stipulations of fact, the Lessee asserted that
the Lessor had routinely and periodically accepted without
objection the Lessee’s historically delinquent rent payments and
that the Lessor either had failed to provide, or failed to abide

by, an unequivocal advance notice of its intent to insist upon

! An accurate copy of the Lease Agreement and the Memorandum

is attached hereto as Appendix B and Appendix C, respectively.
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strict compliance with the rent payment schedule specified by the
Lease Agreement and the Memorandum. (Tr. of September 20, 1993
Hearing at 13-22, 29-31.) The trial court, however, held that even
though the Lessor had tolerated ". . . a pattern of payments that
were not being made" (Tr. at 32), the Lessor did not waive its
right to require strict performance in the payment of rent. (Tr.
at 33.)2

The court accordingly entered judgment against the Lessee for
unpaid and trebled rent in the amount of $6,283.20 and attorney’s
fees and costs in the amount of $6,083.60. (R. 98.) The court
further evicted the Lessee from, and restored the Lessor to
possession of, the property ("Property") covered by the Lease
Agreement and terminated the Lessee’s interest in the Lease
Agreement. This relief was embodied in the court’s Order of
Restitution dated September 20, 1993 and Final Judgment dated
September 21, 1993. (R. 81-82, 97-99.) The Lessee filed its
Notice of Appeal on September 28, 1993.

C. Statement of Facts.

In 1990, the Lessee purchased a car wash facility ("Facility")
located on the Property at 3685 Harrison Boulevard in Ogden, Utah.

(Tr. of September 8, 1993 Hearing at 4.) At the time he purchased

2 An accurate copy of the court’s Findings of Fact and

Conclusions of Law reflecting this and other issues in the case is
attached hereto as Appendix D.



the Facility, the Lessee assumed the obligations owing under the
Lease Agreement, made a down payment of $75,000 to purchase the
Facility and expended approximately $100,000 to improve the
Property. Id. The Lease Agreement required the Lessee to pay rent
of $1,428 per month by the first day of each month. (Lease
Agreement, 13.)

After the Lessee became delingquent in the payment of property
taxes for the years 1951 and 1992 and the payment of rent for
January 1993, the parties entered into the Memorandum, under which
the Lessee agreed to pay the January 1993 rent no later than
February 1, 1993, and the February 1993 rent no later than February
10, 1993. (Memorandum, f2.) The Lessee timely made these
payments. The Lessor’s rent payment ledger, see Trial Exh. 6, a
copy of which is attached hereto as Appendix E, indicates that the
Lessee subsequently paid and the Lessor accepted the next four

months’ rent as follows:

Month of Date Due Date No. Days
Required Rent Under Lease Actually Paid Delinquent
March 1993 March 1, 1993 March 23, 1993 23
April 1993 April 1, 1993 May 26, 1993 56
May 1993 May 1, 1993 June 29, 1993 60
June 1993 June 1, 1993 August 19, 1993 80

Thus, for the four-month period ending August 31, 1993, the Lessee

was an average of 55 days late in the payment of required rent.



There is no evidence that the Lessor ever objected to this erratic
four-month payment pattern at any time before August 2, 1993.

On August 2, 1993, the Lessor’s lawyer called the Lessee to
demand payment of the then-delinquent June and July rent and $200
in attorney’s fees. (Tr. of September 20, 1993 Hearing at 5, 6.)

The Lessor’s lawyer repeated that demand the following day. Id. at

6. In doing so, the Lessor’s lawyer demanded that the Lessee
". . . bring things current immediately." Id.? The Lessee,
however, did not pay "immediately." Rather, 16 days later, on

August 19, 1993, the Lessee made only the delinquent June rent
payment, rather than the two months of delinquent rent demanded on
August 2 and August 3, 1993. (Trial Exh. 6, Appendix E hereto.)
The Lessor accepted the partial payment, even though it was not
enough to bring the Lease Agreement "current" and even though it
was not paid "immediately." Id.

The day after it accepted the partial payment, the Lessor
prepared and caused to be served a three-day notice to quit

("Three-Day Notice"). When the Lessee failed to comply with the

3 The court’s factual finding on this issue is embodied in

paragraph 6 of its Findings of Fact. (See Appendix D at 3.) The
Lessee does not challenge this Finding. The Lessee does, however,
challenge paragraph 16 in which the court purports to make a
factual "finding" that this notice was "reasonable" advance notice
of the Lessor’s insistence on strict performance. Although
denominated a "finding of fact," this "finding" actually is a legal
conclusion.



Three-Day Notice, the Lessor filed its complaint in this case. Two
weeks later, on September 7, 1993, the Lessee tendered, and the
Lessor accepted, a check for $2,856.00 for the two months (July and
August) of delinquent rent claimed in the Complaint. (Tr. of
September 8, 1993 Hearing at 5, 6.)*

Despite the Lessee’s assertion that Utah law did not permit
the Lessor to insist upon strict compliance with the payment
schedule in the Lease Agreement without previding and honoring an
unequivocal notice that tardy performance would not be tolerated,
the trial court entered judgment against the Lessee for unpaid
rent, treble damages, attorney’s fees, and forfeiture of the Lease
Agreement. (R. 97-99.)

V.

SUMMARY OF ARGUMENT

Where a landlord routinely, and without objection, accepts
past due payments and leads the tenant to believe that strict
adherence to the payment schedule will not be required, the law
requires the landlord to provide the tenant with a reasonable

notice that it will insist upon strict performance. If the

4 After being informed by the Lessee’s legal counsel that

the Lessor’s acceptance of these two delinquent payments
constituted a waiver of its right to terminate the Lease Agreement
(Tr. of September 8, 1993 Hearing at 16), the Lessor returned the
rent check to the Lessee and instructed its lease payment agent to
delete from its records any indication that the lease payments had
been accepted. (Trial Exh. 6, Appendix E hereto.)
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landlord fails to provide and conform to such notice, the landlord
waives or is estopped from asserting its right to insist upon
strict performance of the lease agreement.

In this case, the Lessor’s repeated four-month acceptance
without objection of the Lessee’s delinquent rent payments, the
Lessor’s acceptance of a partial, delinquent rent payment after
notifying the Lessee that full payment was required "immediately,"
and the Lessor's initial acceptance of rent after it filed its
Complaint to evict the Lessee from the Property, constitutes a
waiver of the Lessor’s right to hold the Lessee to strict
performance of the Lease Agreement. Under these circumstances, the
trial court erred in entering judgment against the Lessee for
unpaid rent, treble damages, attorney’s fees, and forfeiture of the
Lease Agreement.

VI.
ARGUMENT
A. THE LESSOR’S REPEATED ACCEPTANCE OF DELINQUENT RENT,
WITHOUT PROTEST, CONSTITUTES A WAIVER OR ESTOPPEL OF ITS
CONTRACTUAL RIGHT TO DECLARE AN IMMEDIATE DEFAULT BASED
ON THE LESSEE’'S FAILURE TO CONFORM TO THE RENT PAYMENT
SCHEDULE IN THE LEASE AGREEMENT.

It is settled law that "[t]he landlord may waive his right to

the prompt payment of rent by acting in such a manner that the

tenant is led to believe that a later date of payment than that

specified in the lease is acceptable." Restatement of Property




(Second), §12.1, comment c (1977). Accord, 2 Powell on Real

Property, §228[3](i) (1990) ("A landlord may waive his right to
insist upon prompt payment of rent, usually by accepting late
payments, without protest, over one or more payment periods."); 49

AmJur 2d, Landlord & Tenant, §1065 (1990) ("Thus if a lessor by his

continuous course of conduct has led the lessee to believe that
prompt payment will not be insisted upon, he will not be permitted
without notice of his intention to do so to enforce a forfeiture
for failure to make prompt payment, for the lessor should not be
permitted to entrap the tenant.")

The Utah Supreme Court has long recognized that a creditor who
has induced its debtor to believe that strict performance will not
be required, must provide the debtor with reasonable, advance
notice before it can insist on strict performance. In Pacific

Development Co. v. Stewart, 195 P.2d 748, 750 (Utah 1948), the

court stated:

There is no question that the acceptance by
the seller of buyers’ past due payments and
its other conduct toward the buyers leading
the latter to believe that strict performance
would not be required by the seller, imposes
upon the seller the duty of giving to the
buyer a reasonable notice before it may insist
on strict performance by the buyers.

In other words, a "seller who waives strict compliance with [a
contract’s] payment schedule . . . must give notice and a
reasonable time to perform before thereafter strictly enforcing the

9



time requirement." Adair v. Bracken, 745 P.2d 849, 853 (Utah App.
1987) (summarizing Tanner v. Baadsgaard, 612 P.2d 345 (Utah 1980)).
The rationale for this principle is salutary:

The requirement of notice after the receipt of
overdue payments without objection is based
upon the equitable consideration that by his
conduct the vendor has led the vendee into the
belief that the former will continue to waive
the strict performance of the contract.

Pacific Development Co. v. Stewart, 195 P.2d at 750 (gquoting Brown
v. Chowchilla Land Co., 210 P. 424, 427 (Cal. 1922) (emphasis in
original).

Where the creditor has accepted late payments and has made
contradictory demands this ". . . would leave some doubt in the
[debtor’s] minds as to what the [creditor] expected and lead the
[debtor] to believe that strict compliance with the contract is not
required, estop[ping] [the creditor] from effecting a forfeiture of
the debtor’s interest." Grow v. Marwick Development, Inc., 621
P.2d 1249, 1252 (Utah 1980). Thus, "definite notice that [the
debtor] must pay up, or forfeit the payments he had made and his
rights under the contract," is required as a matter of fundamental
"fairness." Morris v. Sykes, 624 P.2d 681, 684 (Utah 1981). The
right of the debtor to receive a notice specifying that it has a

reasonable time in which to cure its default is necessary because

10



"without this notice the defaulting [debtor] would not know what to

do." Hansen v. Christensen, 545 P.2d 1152, 1154 (Utah 1976).°

In the final analysis, "a landlord seeking enforcement of a
forfeiture must take care not to do anything which may be deemed an
acknowledgement of a continuation of the tenancy. Any act done by
a landlord knowing of a cause for forfeiture by his tenant,
affirming the existence of the lease and recognizing the lessee as

his tenant, is a waiver of such forfeiture." Woodland Theaters,

Inc. v. ABC Intermountain Theaters, Inc., 560 P.2d 700, 702 (Utah

1977) (quoting 3A Thompson on Real Property §1328 (1989)). Thus,
a lessor’s post-default acceptance of rent constitutes a waiver of

the lessor’s right to forfeit the lease. Woodland Theaters, 560

P.2d at 702; Girard v. Appleby, 660 P.2d 245, 248 (Utah 1983);

Minshew v. Chevron 0il Co., 575 P.2d 192, 194 (Utah 1978).

5 This is consistent with Bentley v. Potter, 694 P.2d 617,
620 (Utah 1984):

"When a lease provides that if a party to the lease is in
default and the other party may terminate the lease after
giving notice of the default, the notice must plainly
indicate the nature of the default or breach and give
reasonable notice that failure to cure the default within
the time allowed may lead to termination."

Utah courts have also recognized that because ". . . forfeiture is
a harsh remedy, clarity must be required before any notice will
work such a result." Dang v. Cox Corp., 655 P.2d 658, 662 (Utah
1982). Accord, Russell v. Park City Corp., 506 P.2d 1274, 1276
(Utah 1973).

11



In this case, the Lessee undeniably was contractually required
to make rent payments "in full and on time," by the first of each
month. (Memorandum, §2.) Rather than strictly holding the Lessee
to that obligation, however, the Lessor routinely accepted without
objection delinquent rent payments. Indeed, during the four-month
period immediately preceding the filing of its complaint, the
Lessor accepted payments that were an average of 55 days past due
and which were becoming increasingly delinquent with each passing
month.

In early August 1993, the Lessor demanded that the Lessee
". . . bring things current immediactely." (Tr. of September 20,
1993 Hearing at 5, 6.) The Lessor repeated this demand the
following day, asserting that if full payment was not made, the
Lessor would "begin [the] eviction process." (Tr. of September 20,
1993 Hearing at 6.) However, rather than enforcing its demand to
require immediate strict performance, the Lessor did what it had
repeatedly done during the preceding months: It accepted the
Lessee’s June rent payment on August 19, 1993. One day after doing

so, however, it filed its Complaint. Eighteen days later, on

September 7, 1993, it accepted (but subsequently "unaccepted")® the

¢ Although the Lessor purported to revoke its acceptance of

this payment the day after it was made, it did so only after being
advised by the Lessee’s lawyer that its acceptance constituted a
waiver of the Lessor’s claims for back rent, treble damages and
restitution. (Tr. of September 8, 1993 Hearing at 16.)

12



Lessee’s payment of the then-delinquent July and Auqust rent
installments. Therefore, because of its refusal to accept the
then-delinquent July and August rent payments in the amount of
$2,856, the Lessor obtained a judgment against the Lessee for
unpaid and trebled rent of $6,283.20, attorney’s fees and costs of
$6,083.60, and an order extinguishing the Lease Agreement--and with
it, the Lessor’s substantial invested equity in the car wash
Facility that it had operated on the Property.

CONCLUSTION

The trial court erred in ruling that the Lessor did not waive,
or was not estopped from asserting, its right to require strict
performance in the Lessee’s payment of rent. The court’s Order of
Restitution and Final Judgment should be vacated and judgment of no
cause of action should be entered on the Lessor’s Complaint.

Respectfully submitted this _QY day of April, 1994.

ANDERSON & KARRENBERG

AL~

John . Anderson
Attorneys for Appellant
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CERTIFICATE OF SERVICE

On this XY day of April, 1994, I hereby caused to be mailed
via U.S. first-class mail, postage prepaid, four true and correct

copies of the foregoing BRIEF OF APPELLANT to the following:

Scott F. Young, Esq.

KIMBALL, PARR, WADDOUPS, BROWN & GEE
185 South State Street, Suite 1300
P. 0. Box 11019

Salt Lake City, Utah 84147

O

14


file:///r~/s

APPENDIX A



s

o
N
Cn

Scott F. Young, Esq. (A3890)
KIMBALL, PARR, WADDOUPS, BROWN & GEE
185 South State Street, Suite 1300
Post Office Box 11019

Salt Lake City, Utah 84147
Telephone: (801) 532-7840

Attorneys for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT
OF WEBER COUNTY, STATE OF UTAH

LIVING SCRIPTURES, INC., a
Utah corporation,

Plaintiff, ORDER OF RESTITUTION

vs.

MICHAELJOHN KUDLIK,
individually and doing

business as CALIFORNIA SUDS, Civil No.: 930900377EV

N S N NP N Nt P N N P P

Defendant. Honorable W. Brent West

THE STATE OF UTAH

To the Sheriff or Constable of Weber County, State of Utah,
greetings:

WHEREAS, on September 2 and 4, 1993, Plaintiff served
upon Defendant a Notice of Filing of Possession Bond and of
Remedies Available to Defendant and Defendant has not elected and
complied with the remedies under Utah Code Ann. §78-36-8.5,
Plaintiff is entitled to possession of the premises located at 3685
Harrison Boulevard, Ogden, Utah ("Premises").

THESE ARE, THEREFORE, to command you immediately to



evict, remove and prevent MichaelJohn Kudlik, individually and
doing business as California Suds, and anyone claiming by, throuch
or under him from the Premises, and to restore possession thereof
to Plaintiff Living Scriptures, Inc. and this shall be your
sufficient warrant for so doing. You are to make due return of
this Writ to the above-entitled Court with your doings in the
Premises hereon endorsed within two months of the date of your
receipt hereof.
DATED this gé?day of September, 1993.

BY THE COURT:

I Ri@ft’&

Honorable W. Brent West
District Court Judge

CERTIFICATE OF SERVICE

I hereby certify that, on theogzﬂgay of September, 1993, I

caused a true and correct copy of the foregoing ORDER OF
RESTITUTION to be served by hand delivery on the following:

John T. Anderson, Esq.
Parsons, Behle & Latimer
Attorneys for Defendant

201 South Main Street
Suite 1800

Salt Lake City, Utah 84111

,IVSCR\KUDLIK\RESTITUT ORD
k 0920
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R
(Michaeljohn Kudlik)

THIS MEMORANDUM OF UNDERSTANDING ("Agreement”) is made and entered into in
Ogden, Utah, as of the 25th day of January, 1993, by and between Living Scriptures, Inc., a Utah
corporation with a place of business at 4646 South 1500 West, Ogden, Utah 84405 ("LSI"); and
Michaeljohn Kudlik, an individual and doing business as California Suds with a place of business at 4700

South 900 East, Suite 30-165, Salt Lake City, Utah 84117 ("Kudlik").
Background

On or about June 26, 1985, Myrtle M. Crouch, as lessor, and Jay Anderson and Dale Minson,
as lessees, entered into a Lease agreement (the "Lease”) with respect to certain real property located at
3685 Harrison Boulevard in Ogden, Utah (the "Property”) for purposes of lessees constructing and
operating a car wash facility. LSI has recently purchased the Property and is the assignee of all of
lessor’s rights under the Lease. Kudlik is the assignee of lessees’ rights and obligations under the Lease;
prior lessees have not been relieved of their obligations under the Lease. In conjunction with LSI’s
purchase of the Property, Kudlik and others waived the first right of refusal to purchase the Property and
adjoining property. Under the terms of the Lease, Kudlik is obligated to pay all real property taxes and
assessments on the Property during the term of the Lease. LSI has paid the 1991 and 1992 real property
taxes, and associated penalties and interest, in the total sum of $8,426.94, and has incurred attorneys’
fees. LSI has demanded payment of such amounts from Kudlik.

Agreement

NOW, THEREFORE, in consideration of the mutual promises and covenants herein set
forth and for other good and valuable consid=ration, the receipt, adequacy and legal sufficiency of which
are hereby acknowledged, the parties mutuaily agree as follows:

1. Payment by Kudlik. Kudlik shall pay to LSI the full amount of Eight Thousand Four
Hundred Twenty-Six and 94/100 Dollars ($8,426.94) as follows:

a. Two Thousand Eight Hundred Eight and 98/100 Dollars ($2,808.98) on or before
February 1, 1993; and

b. Two Thousand Eight Hundred Eight and 98/100 Dollars ($2,808.98) on or before
March 1, 1993; and

c. Two Thousand Eight Hundred Eight and 98/100 Dollars ($2,808.98) on or before
April 1, 1993.
All payments shall be made to LSI at the following address: P.O. Box 9576, Ogden, Utah 84409.

Payments hereunder shall be deemed made by Kudlik when actually received by LSI. Any payment
hereunder or under the Lease which is not received by LSI on or before its due date shall not be timely

made and shall constitute a breach.

In the event that Kudlik fails to timely make any payment in full as due under this Agreement,
LSI may make and declare, without any notice to Kudlik, the entire principal hereof and all other charges
hereunder, whether or not then due, to be immediately due and payable forthwith and interest shall accrue



on the then entire outstanding principal amount hereof and ail amounts due under the Lease at the rate
of eighteen percent (18%) per annum from the date hereof until paid in full, both before and after
judgment. Kudlik hereby expressly waives any defense, offset, recoupment, reduction and/or
counterclaim and any right of defense, offset, recoupment, reduction and/or counterclaim for or on
account of any reason or event whatsoever to any liability of Kudlik under this Agreement and/or the

Lease.

2. Lease Payments. Kudlik is also delinquent with respect to the January 1993 Lease
payment. Kudlik shall pay to LSI the full amount of the January 1993 Lease payment of One Thousand
Four Hundred Twenty-Eight and No/100 Dollars ($1,428.00) on or before February 1, 1993. Kudlik
shall also pay to LSI the full amount of the February 1993 Lease payment of One Thousand Four
Hundred Twenty-Eight and No/100 Dollars ($1,428.00) on or before February 10, 1993. Kudlik shall
make all other payments which are or become owed under the Lease in full and on time.

3. Event of Default. In the event that Kudlik fails to timely make any payment in full as
due under this Agreement or the Lease or is otherwise in breach or default under the Lease, LSI may,
without any notice to Kudlik and in addition to any other rights and remedies available to LSI under this
Agreement, under the Lease, in equity or at law, immediately terminate the Lease and all of Kudlik’s and
his predecessors’ rights thereunder. Any such termination shall be effective upon a declaration by LSI
to that effect or upon LSI's sending to Kudlik a notice to that effect.

4. Miscellaneous.

a. Entire Agreement. This Agreement constitutes the entire understanding between the
parties hereto with respect to the subject matter hereof and supersedes all negotiations, representations,
prior discussions and preliminary agreements between the parties hereto relating to the subject matter of
this Agreement. This Agreement shall be interpreted and construed as if drafted and prepared by all

parties hereto.

b. Governing Law. This Agreement shall be deemed to have been executed in the State of
Utah, and shall be interpreted, construed and enforced in accordance with and governed by the laws of
the State of Utah, without giving effect to any conflict of laws provisions, and each party hereby submits
to the exclusive personal jurisdiction of the courts situate in Ogden, Utah, with respect to any and all
claims, demands or causes of action asserted or filed by any party against any other party relating to, or
arising out of, the subject matter of this Agreement.

c. Binding Effect. This Agreement shall be binding upon and inure to the benefit of the
parties and their heirs, executors, administrators, successors, legal representatives and assigns; provided,
however, that Kudlik may not assign any of his rights or obligations hereunder or under the Lease

without LSI’s prior written consent.

d. Waiver. Any waiver by any party hereto of any breach of amy kind or character
whatsoever by any other party, whether such waiver be direct or implied, shall not be construed as a
continuing waiver of, or consent to, any subsequent breach of this Agreement on the part of the other

party.
e. Severance Clause. The provisions of this Agreement are severable and should any
2-
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provision be void, voidable or unenforceable under anmy applicable law, such void, voidable or
unenforceable provision shall not affect or invalidate any other provision of this Agreement, which shall
continue to govern the relative rights and duties of the parties as though the void, voidable or
unenforceable provision were not a part hereof. In addition, it is the intention and agreement of the
parties that all of the terms and conditions hereof be enforced to the fullest extent permitted by law.

f. Survival. All warranties, representations, indemnities, covenants and other agreements
of the parties hereto shall survive the execution, delivery and termination of this Agreement.

g. Attorneys Fees. If a legal action or other proceeding is brought for enforcement of this
Agreement or because of an alleged dispute, breach, default or misrepresentation in connection with any
of the provisions of this Agreement, the prevailing party shall be entitled to recover reasonable attorneys
fee (in-house or otherwise) and costs and expenses incurred, both before and after judgment, in addition
to any other relief to which they may be entitled.

h. Acknowiedgement. Kudlik specifically represents and warrants to LSI that the statements
set forth in the Background above are true and correct; Kudlik has had the opportunity to consult with
independent legal counsel with respect to the advisability of executing this Agreement; and, in executing
this Agreement, Kudlik does not rely on any inducements, promises or representations of LSI or any
agent of LSI other than the terms and conditions specifically set forth in this Agreement.

IN WITNESS WHEREOQF, the parties have executed this Agreement as of the day and year first
set forth above.

Living Scriptures, Inc.,
a Utah Corporation

N L et

Its: <zl ” Michaeljohn Kudlik, individually
/ and doing business as California Suds

kudlik.agt
s£y.0201
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e T. BROWNING
OTHY V. BLAGROURN
ARLET . BaLDWIN
ReN R KUNILER
“TORNCEYS AT LAW
. WASNIKETON oLy .
SAMNA @O UTAN

LEASE

el e

oIS LEAST, made this &éééﬁgay of Juune, 198%5, Ly eud
between Mvrtle M. -ouch, a single women, hereinafter tefecrec
o as DLessuvr aund Jay Audecson and Dale Minsen, severally
and jecintly: hereinaiter referred to as Lessee.

WITNESSETH:

WHESREAS, the Lesscr oOwns certain property located ir
Ogden City. Weber County, State of Utah, which property is
presently leased to American Oil Company, arnd,

WHEREAS, Americarn 0il Company is not utilizing txe
premises, and,

WBEREAS, it 1is contemplated by Lessor that the American
¢il Company will agree to terminate their Lease with the
Lessor or allow the Lessee to take possession of the premiszs
suciect to the conditicns and provisions of this Lease, and,

WHEREAS, the Lessee desices to lease said properwy
for the construction oi a car wasn facilitys:

NOW THEREFORE, in consideration of the mutual covenarcs
and agreements herein contaized., the parties agree as follows:

Y. PREMISES. In consideration of the f2ithfnl parfor-
mance of the covenante and corciderakione hereinaZtes agresd
to by ULesscx and Lessee, the Lessor does hereby lease and
demise to the Lessee the fulluwing described premises siluated
in the City of ogden, County of Weker, State o2 Utah, mCIE
particularly described as follows. to-wit:

Lots 25, 26. 27 and 28 in Block 42 NELSON PARK ADDITICH
£o Ogcéen Citvy, wep2r County., Utah.

EXHIBIT

A
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Page 2.

IXI. TERM. Subject to earlier terminatioen by the oper-
ation of any forfeiture clause or other right reserved herein.
the term of this Lease shall be for a perind of twenty (20)
years. Said Lease term to commencz at the tarminatiorn of
the przsent Lease berwean the Lessor and American 0il Company
ox At such time as American Qil Company enters intc an agrea=-
ment with Lesser and Lassee allowing for Llhie ¢ommencement
of this Lease.

ITX. PAYMENT AND CHARGES. The menthly Lezse paymen*

for the rfirst tive (5 years or this Lease shall be ar amounc
of Twe_ve Bundr=ad Dollars, ($1,200.00) per month. The monthlyv
iease rpayment fcr the remaining fifteen (15) years shall
be adjusted each two (2) years ccmmencing or the sixth (6th]
year ané cortinuing each two (2! years thereafter, through
the balance of the Lease term. The amcunt of the adjustad
monthly lease pavment shall be made based on the increass
of the Coasumer Price Index for the previous pericd. It
being <+he intention of the parties that the monthly lease
payment for the sixth (Sth)year shall be increased by the
percentage increase of the Consumer Price Index for tae first
five (5) year period. The adjustmernt for the menthly lezse
payment for year eight (8) and rine (9) shall be based on
the percartage increase of the Consumer Price Index for the
previous two (2) yea~ period., and so an through tha ramaining

years of the Lease. Notwithstanding the above, it is agrsad

betweenrn =he par+-ics thzt thc amount of increase for any =*ic
b

-

(2) year pexiod shall not exceed 353 [fu: Lhe sialh and

seventh year or 143 for any subsequent twe year pericc.
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it 1s turther agreecd Cetween the parties that at no time

during the teIm of +=h:s Lease shall the monthly lease payment

decrease, whether or not the Consumer Price Index i1s negative.

Monthly lease paywents shall be paid in advance and

shall commence upon the effective date of this Lease.

) Any payment which is not paid to the Lessor within
ten (10 days after +he cue cGate shall bear inrteres:= at the

ratz of twelve jercent (12%) per annum for the due date unti.

said sum is paid in full.

“ mhe Lessee agrees to pay all real propecty taxes whe:n

due and all octher assessmerts on +the property durinc the
b p - l‘, ne

—

entire term of this Lease.

1v. PROCEDURE ZFOR PAYMENT. The mcnthly lease payment

shail be paid and delivered to the Lessor tC Lesscr's savings
account in the MountainWest Savings and Loan Association:
2406 wash.ngton Blvd.. Ogden., Utah. savings acceunt
£01-02£825-14 or at ecuch other placz as the Lassor may from
time tc timec designate in writi=ng.

v. INSURANCS. Ccncurcent with the effactive day of
this Lease, the Lessee sliell obilain fruw e zzlizble lusuLanes
cempany auchorized to do busiress in the state of utah, and
% shall maintain in full force and effect during the tasm cof
‘ this Lease a policy oF policies of insurance for public liz-

| Bility cn the premises im a sum not less that One Hundrad

Thousand Dollars. ($100,000.00}.

yI. USE OF PREMISES. The leased premises shall be

DaALE T. ERGWMING
HOTHY W. BLAGXBGRN
PARLEY R, BaLowin
mow R. KUNEZLIR
ATIORNEYS AT AW
4t WaCRINSTON ALV,
—— .
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used for the construction and operation of & car wash. The
Lesses agrees tc indemnify and save harmlieass Lessor and
J.eesor's property from all elaims, mecharnie liaens, damages,
damands, actions., c¢osts and charges arising out of or by
reacon of +thc croctican and construction of +he improvaements
herein contempleted and the operation of the businesss herein
authorized o1 the prenises hesein demlsed ducing the Lecun
ot tnis Lease and any extencions thereatfter.

VILI. LESSEE'S_ ASSIGNMENT OR SUBLEASE. It is agreed

betwean %:he Lessor and the Lessee tha:t the Lessee may not
assign this Lezse or sublet the premises without the consent
of the Lessor, which consent shall not be unreasonably with-
helc.

VIII. BOLDOVER. In the event Lessee shall hold over
bevond the expiration of ¢the term herein proviled, it is
expressly understood ané agreed that any such holdover tenancy
shall be a month to moath tenancy only, and eithar Lessor
or Lessee may terminate such tenancy at any time by giving
the other party thirty (30) days written notice cf its inten-
tion tc do so.

IX. BANRRUPTCY. In the event of any default in the
performance of any of the covenants on the Lessee's fpart
to be kept or in t+ha avant of abandonrent by the Lessee or
the lawful holder of the Lease, shall be judicially declarsd
insolvent, or if any petition ig filed in or ary proceaedirng
commancad under the bankruptcy laws of the United Scates

by said Lessee or the Lessee holder, or L a ypeilltion for
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revryanization be filed by the Lessee, or any eXecution be
jssued against 1it, or any of its eftects, and the same blke
ne= vacated, satistied, bonded or discharged, as the result
of which the demised premises may be taker or if a receiver
or trustee be appcinted cf its property by a Court of competent
jurisdiction ard szid eppointmert is not ccntasted, or if
contested, said appointment has become final, or if Lessee
shall make an assigrmeat for tae perefit or creditors or
i# the interest of L=assee shall be sold at a judicial sale,
then in any of such event, it shall be lawful for the Lesscr.
and the Lessor is hereby given the right tc terminate this
Lease on ten (1C) days written nctice +to that effect and
at +he end of such period the temm hereby granted shall irmedi-
ately cease, terminate and come to an end as fully as if
the entire period herein provided had expired.

X. COSTS FOR DEFAULT. In the event either the Lesscr
or the Lessee ccmmences legal action agaiast the other claiming
a hreach ar defan’r Af *his Twease, the prevailing party in
such litigation shall be entitled to recover from tha other
reasonable attorney's £fees and all costs connected with saic
litlyalion.

X1. NoviCcE. 1t 15 further understcod and agreed that
all notices given under this Lease shall be deemed to be
properly served if delivered in writing perscnally, ox sent
ny certified mail to Lessor or Lessee at his then current

address.
XII. SUCCESSOR IN INTEREST. The terms., conditions
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and covenants of this Lease shall be binding upon and shall
inure to the benefit of each of the parties hereto, theix
heirs, personal representatives, successor's sublessees or
assigns, and shall run with the land: and whera more than
one party shall be Lessee nnder this Lease, the worZ "Lessee”
whenever used in this Lease shall ba deamad to include all
partiss of lesses= jointly and scverally.

XIIX. RIGET CF FIRST REFUSAL TO PURCHASE. Tlie Lessec

is nereby given the right of first refusal tc purchase the
Leased proparty together Wwith <¢he adjacent and adjoiring
property presently cwned by the Lessor. Tae right of first
refusal includes the entire parcel of property owned by the
ILessor and does not include any smaller parcel including
only the real property subject to this Lease. After the
Lessor receives an offer to purchase the entire proper:y
as ser out above, written notice of said offer shall be given
to the Lessee and Lessee shall have fifteen (15) days from
the date of the written notice to axercise its first righ=
of refusal to purchase the property. Notwithstanding any
provision contaired herein, +the Lesscr mav transfer the
property to any of her children as part of their inheritance
without being subject to this provision. Any such transfe:
shall bind said crnild to the provisions of this Lease including
the right of first refusal.

XV. TIME. Time i< of the essence ol this Lease.

IN WITNESS WHEREOF, the parxtias harate have r~aused

this document to be duly executed, in triplicate, with all
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the formalities required by law on the respective dace set

forth above.

MYRPLE M. CROUCE, LEISOR

JAY ANDERSQN, LESSEE

MLE T. BaowNixe
10THY W. BLAGRBSURN
ARLEY R. BALOWIN
RO R. XumMILER

12 TTOARNREYS AT LAW
(] 8 WASKRINGTAN BLVD.
Al BANKE OF UTAM



ASSIGNMENT OF LEASE AND CONSENT OF LESSOR

Agreement made September 18, 1989 between Jay Anderson
and Dale Minson, City of Ogden, County of Weber, State of
Utah, herein referred to as assignor, and Alan Shaw of City
of Salt Lake, County of S8alt Lake, State of Utak, hsarein
referred to as assignee.

RECITALS

1. Assignor entered into a lease, as lessee thersein,
on Junc 26, 1985 with Myrtle Crouch, a single women, herein
referred to as lessor.

2. Assignor desires to assign, and assignee desires
to assume all of the righ*, duties, and liabilities of lessee
thereunder,

In consideration of One Dollar ($1.00), receipt of
which 1s acknowledged by assignor, assignor assigns the
lease to assignee effective September 19, 1689 for the balance
of the lease term of 20 years provided in the 1lease, The
lease commenced on June 26, 1985,

Assignee shall assume all rights and duties required
of assignor under the lease including all payments required
thereby and shall eceomply with all terms and conditions of
the lease, and hold the Assignor harmless.

CONSENT OF LBSSOR

Myrtle Crouch and/er her representative, lessor in
the above-described lease, consents to assignment and transf{er
of the lease, including all terms and eonditions thereof,

to assignee,
This Assignment does not release Jay Anderson or Dale

Minson from the original Lease.



IN WITNESS WHEREOF, the parties have 3igned this
Agreement this day of September, 1989,

ASSIGNOR
CZ%Z&;%. ZézgéanWL/”
JaM/An on

Dalé Minson

ASSIGNEE
“‘//; e

Alan Shaw

LESSOR

Myrtle Crouch by her representative



AMENDED LEASE

The parties Myrtle M. Crouch, Lesscr, ané aAlan Shaw,
Assignee, herspy amend the June 26, 1985 lease as follows:

If Cessor decides (v sell the corner lot, Alan Shaw
shall have the first right to purrhase said lot. Tae purchass
price skall be the prics Lesscr places on the property.

The balance of the lease dated June 26, 1955, shkall
remain 1a full force and effect.

Dated this day of April, 1230.

) v) g
Ei‘%ﬁ.’.z M. CROUCH, Lessot

et et
ALAN SAAW, Assignee

o o0 i cue -

e wes ®
- - c——e &

e T R e ———




ASSIGNMENT QOF LEASE AND
CONSENT OF LESSOR

Agreement made February 15, 1991, between Alan Shaw,
City of Ogden, Courty of Weker, State of Utah, herein referred io
as assicnor, and Michaeljohn Kudlik, City of Sell Lake, Counzy of
Sal: Lake, State of Utah, Eerein referr=sd to as assignea.

RECITALS

1. Assignuc Jecelved an Assigament of Lease on
September 18, 198%, of a lease dated June 26, 1985 ln which Myrtle
Crouch, 2 single wcman, is the lessor (a2 copy of whirch the ascignes
has rzceived).

2. Assigaor desires to assign, and assignee desires 4o
assume all of +thc right, dutles, and liabilities of lesses
thereunder. This Assignnent. shall not relieve the essignor of ai:
of the right, duties, and liabilities of lessee shanld the assigaec
deZfault in any of the terms of the lease.

In consideration ¢f One Collar (%1.90), receipt cf which
is acknowledged by assiguout, assignor assigns the lease to assignes
effective Tebruary 16, 1991, for the balauce of the lease term cf
20 y=2ars provided in the izase. The lease commenczd on Juae 26,

13€s.

Assigres shall assume all rights and duties required of
essignor under the lease including all payments required therst:
and shall comply with all Lerms and conditions of the lease, ang
hold the assignor harmless.

CONSENT OF LESSOR
Myrtle Crouch and/or her representative, lessor in ths
above described leucse, consents to assignment and transfer of t:os
lease, including 211 terms and condilicns therecf, to assicnee.


http://assigr.ee

IN WITNESS WHEREJF, the parties have signed this
Acreement this, day of July , 1991.

ASSIGNCR
Alail Shaw j?lﬂf\j
SUBSCRIBED 2nd swora to hefare me this;%@Héé day of
NOTARY PUBLIC iy
STATE CF UTAH :
Wy Sommision Exgres
Februasy 8, 1055
ROBYN W, JOHNSON |
3778 Swuth Highand Oc e
Sk Lake Cly, Ogh 84106 ersu}mg Ogden, Utah

ASSIGNEE

/
//ﬁ%%%%ééégﬁﬁékégéﬁf’ﬂﬁAﬁy

susscrined end sworu Lu before me thais '//7 dzy of

. TARY PUBLIC
Ju.y, 1991. ) NG::'.T“&TEU_FUTAH )
I v i a___~
ROZYH W. JOHNSON
A 3776 Souh Highiend Oe. NCTARY PURTLIC
L SakLata Oy Uah 9% _§ Residing at bOgden, Utah
res:

My Commission =xp

nznsas

LESSOR

My:é.gz Crouch Ey ner‘

representative
SUSSCRIBED and gworn to beforw we this day o=

July , 1951,

NOTARY PUBLI
Residing at Ogden, Utah
My Commission Expires:
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Scott 7. Young, Esqg. (A3890)
KIMBALL, PARR, WADDOUPS, BROWN & GEE
185 South State Screet, Suite 1300
Post Offica Box 11019

Salt Lake City, Utanh 84147
Telephone: (801) 532-7840

Attorneys for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT
OF WEBER COUNTY, STATE OF UTAH

LIVING SCRIPTURES, INC., a
Utah corporation,

Plaintiff, FINDINGS OF FACT AND COIICLUSIOQNS

OF LAW
VS.

MICHAELJOHN KUDLIK,
individually and doing

business as CALIFORNIA SUDS, Civil No.: 930900377EV

N e e e e e o N e e e

Defendant. Honorable W. Brent West

A hearing was held on Monday, September 20, 1993 before
the Honorable W. Brent West, District Court Judge, in accordance
with the Order Regarding Restitution entered by this Court on
September 13, 1993. Plaintiff was present and represented by its
counsel of record, Scott F. Young, Esqg. Defendant was represented
by his counsel of record, John T. Anderson, Esq.

After having reviewed the pleadings on file in this
matter, having considered the testimony and the arguments of
counsel for both parties, being fully advised in the premises, and

gcod cause appearing therefor, the Court hereky enters the



following Findings of Fact:

FIMDIXNGS OF TACT

1. On or about June 26, 1985, Myrtle M. Crouch, as
landlord, and Jay Anderson and Dale Minson, as tenants, entered
into a certain Lease agreement ("Lease") concerning the building
and property located 3635 Harrison Boulevard, Ogden, Utah
("Premises"). A copy of the Lease 1is attached to Plaintiff’s
Complaint as Exhibit "A".

2. All right, title and interest of Myrtle M. Crouch
under the Lease and in and to the Premises was transferred and
assigned to Plaintiff. Plaintiff is the owner of the Premises.

3. Defendant is the assignee of the interests of Jay
Anderson and Dale Minson as tenants under the Lease. Defendant is
obligated to make all payments to Plaintiff that were to be made by
tenant under the Lease, inclucding all rents during the tarm of the
Lease. Defendant is also obligated to perform all of tenant’s
other covenants and obligations under the Lease.

4. The current monthly rent wunder the Lease is
$1,428.00.

S. Plaintiff and Defandant enterea into a Memorancun of
Understanding dated as of January 25, 1993 ("Memorandum") pursuant
to which, among other things, Defendant agreed to cure existing
defaults and to make timely payments thereafter. A copy of the

LIVSCR\KUSLIK\FINDINGS.FCT -2-

we.0920



Memorandum is attached as Exhibit "3" to Plaintiff’s Comnlaing

6. on aAugust 2 and 3, 1993, Plaintiff infcipeq
Defendant that Plaintiff would pursue 1ts evicticn remedie. ;¢
Defendant did not cure existing delinguencies immediately any jf
Dafendant did not thereafter makzs payments timely,

7. As of August 20, 1393, Defendant owed *o Plainijsf
rast due rent under the Lease 1in the sum of not less (pap
$2,856.00. Said amount 1s delinquent and remains unraid at (hig
time.

8. Pursuant to and in full compliancs with Utah \pde
Ann. §§738-36-3 & -5, on August 20, 1993, Defendant was served 1,i+h
a Noticz to Quit by certified mail to the addresses desicniteq
therein; and, cn August 22, 1993, Defendant was served with anoiher

Motice to Quit by Hand Delivery and mail to the addresses svecicieqg

therein. Copies of =such Notices to Quit are attached g
Dlaintiff’s Complaint as Exhibit "C" and "D", respectively.

9. Defendant has wnolly failed, refused and negle.ted
to pay the amounts due or to vacate and éﬁit the DPremises angj ig
and has been since August 27, 1993, in unlawful detainer theragf,

10. Plaintiff is entitled to possession of the Preniges
and Defendant should be reguired to immediately quit said Premises,

11. On September 2, 1993, this Court entered an Qi der

Regarding Possession Bond.

LI7VSCRVKUDLIK\FINDINGS.FCT
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12. On September 2 and 4, 1993, Defendant was szerved
with a Notice of Filing of Possession Bond and of Repedies
Available to Defendant in accordance with Utah Code Ann. §7g-3g-
8.5.

13. Derfendant requested a hearing within three (3) days
after he was served with the Notice of Filing of Possession Bond
and of Remedies Available to Defendant.

14. Pursuant to Defendant’s request, a hearing was held
before this Court on September 3, 1993. Pursuant to that hearing,
this Court entered an Orcder Regarding Restitution on September 13,
1993.

15. Derfendant failed to comply with the conditions set
forth in this Court’s Order Regarding Restitution.

16. Plaintiff gave Defendant reasonable notice before
insisting on strict performance by Defendant.

17. Plaintiff is entitled to a judgment forfeiting the
Lease and to recover from Defendant past due rent, treble danmages,
attorneys’ fees, and an interest charge on all amounts due and
owing under the terms of the Lease at the rate of 18% per annunm.

CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Court now
makes the following Conclusions of Law:
1. Plaintiff has fully complied with the procedures

LIVSCR\XUDLIK\FINDINGS.FCT -4-
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g -8.5 and 1s entitled to

undar Utah Code Ann. £73-36-3 -6

’

immediate possession of the Premises.

2. Plaintiff did not waiv¢ OF relinquish any rights to

pursue thes eviction oI Defendant.

3' Defendant iS and has Uccn in UnlanUl det&iner Of

the Premises since August 27, 1593 nd Plaintiff is entitled to

judgment forfeiting the Lease and judiwent of damages for unlawful

detainer in an amount equal to three iMES the amount of rent due

for the period of tine following Augunt 27, 1993, during which the

Defendant remained in possession and Trefused to wvacate the

Premises, such amount being $3,427.2(, 25 Of Septenber 20, 1953.

pPlaintiff is also entitled to judgmen”r“gainSt Defendant for unpaid

rent in the amount of $2,355.00.

4! Plaintiff is also enti!.lcd to recover from Defendant

pPlaintiff’s attornevs’ fees incurred herein and in collecting any

judgment. Such fees to be presently ,warded for the period of July

28, 1993 through Septemper 16, |93, amount to 35,606.00.

Plaintiff is also entitled to an awal of. costs in the amount of

$477.60.

5. Plaintiff js alse ontitled to interest on all

amounts due and owing under the ters:d Of the Lease at the rate of

18% per annum.

LIVSCR\KUDLIK\FINDINGS.FCT -5
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MADE AND ENTERED this 2'* day of September, 1993.

BY THE COURT:

Wy RS N‘&

Honorable W. Brent West
District Court Judge

CERTIFICATE OF SERVICE

I hereby certify that, on the&gfqday of September, 1993, I
causad a true and correct copy of the foregoing FINDINGS OF FACT
AND COMNCLUSIONS OF LAW tc be served by hand delivery on the
following:

John T. Anderson, Esqg.
Parsons, Behle & Latimer
Attorneys for Defendant

201 South Main Street

Suite 1800

Salt Lake City, Utah 84111
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