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IN THE UTAH COURT OF APPEALS

DEAN W. CROWTHER,
Court of Appeals #940228

Plaintiff/Appellee,

Priority 15

v.
BRYAN MOWER,
Defendant/Appellant.

STATEMENT OF ISSUES
Whether the trial court's Findings of Fact in a summary
judgment proceeding that deed from decedent to appellant was
"executed with no intent that it be recorded during her lifetime or
to transfer a present interest in said real property" requires a
clearly erroneous standard of review in this Court.
STANDARD OF REVIEW
Whether a party had the requisite contractual intent is a
factual issue requiring a clearly erroneous standard of review.
The trial court entered detailed Findings of Fact and Conclusions
of

Law

Fitzgerald

(see Addendum)
v.

Corbett,

based

on uncontradicted

facts.

See

793 P.2d 356, 358 (Utah 1990).
STATEMENT OF THE CASE

This action was brought in Salt Lake County to quiet title a
half interest in a residential property in that county.
The .Third District Court of Salt Lake County, through the

Honorable Leslie A. Lewis, granted summary judgment in favor of
plaintiff/appellee

quieting

title

to

the

real

property

and

adjudging a Quit Claim Deed invalid for lack of intent to transfer
a present interest.

Judge Lewis entered Findings of Fact and

Conclusions of Law based upon uncontroverted facts.
The Utah Court of Appeals in a distinguishable case in Summit
County reversed summary judgment and remanded with instructions to
enter judgment in favor of Mower to enforce the terms of a similar
Quit Claim Deed.

The Court also reversed the trial court's award

of attorney's fees.

The Supreme Court denied a Petition for Writ

of Certiorari to review that decision.
STATEMENT OF FACTS
Bryan Mower is the stepson of plaintiff/appellee, Dean W.
Crowther, and the son of one Nellie D. Crowther who died on August
9, 1991. At that time, Nellie was married to appellee and at the
time of her death was a joint tenant in the residential property in
Salt Lake County which is the subject of this action.
The District Court entered Findings of Fact (No. 5) that on
December 15, 1988, W. Paul Wharton mailed to Mower an executed Quit
Claim Deed signed by Nellie with a covering letter which stated in
part as follows:
There are two possible chain of events —
either your Mother dies before her husband
does or she dies after he does. If she dies
first, you should promptly, as soon as it is
possible, record the two deeds with the
respective
county
recorder.
If
your
stepfather dies first, I would suggest vou
2

contact me (after you have discussed matters
with your Mother) .
We will need to know
whether Dean Crowther did anything to affect
or alter the ownership or testamentary
disposition of his portion of the property,
before we can decide what needs to be done
with the deeds. (Emphasis added).
Mrs. Crowther died on August 9, 1991, while still married to
Crowther.

Six days later, Mower recorded the Quit Claim Deed and

this action was instituted to quiet title against Mower. Crowther
alleged that the delivery of the deed to Mower was conditional and
she did not intend to pass title immediately and certainly not at
all if plaintiff Crowther died first as Mower would then be
required to discuss the deed with deceased.

As a matter of fact,

it was kept secret from appellee for 2 1/2 years while deceased
lived in the property and enjoyed the possession of the same.
Mower's Answer stated that the deed was not recorded until
Mrs. Crowther1s death "in order to avoid ridicule and fear Mr.
Crowther would take action against her."

(Findings of Fact No. 5)

Throughout the summary judgment proceedings and the briefing
process in the Utah Court of Appeals, plaintiff/appellee Crowther
has insisted that the deed to Mower was not delivered with a
present intent that it was to be effective. It was to be effective
only upon Nellie's death and it was absolutely inoperative for
failure to conform to statutory requirements for testamentary
disposition.

3

ARGUMENT
WHETHER THE TRIAL COURT'S FINDINGS OF FACT IN
A SUMMARY JUDGMENT PROCEEDING THAT DEED FROM
DECEDENT TO APPELLANT WAS "EXECUTED WITH NO
INTENT THAT IT BE RECORDED DURING HER LIFETIME
OR TO TRANSFER A PRESENT INTEREST IN SAID REAL
PROPERTY"
REQUIRES
A
CLEARLY
ERRONEOUS
STANDARD OF REVIEW IN THIS COURT,
Here the trial court entered detailed Findings of Fact and
Conclusions of Law to support its judgment.
Under the Utah case of Fitzgerald

v.

(See Addendum hereto.)
Corbett,

793 P.2d 356,

358 (Utah 1990) the matter of contractual intent is a factual issue
requiring a clearly erroneous standard of review.
Appellant has not met the marshalling requirements in order to
challenge the findings in this Court.
Appellee contends that the Crowther

v. Mower decision on

appeal from Summit County (Case No. 910517CA) is distinguishable in
that no Findings of Fact and Conclusions were involved in that
case.
Petitioner concedes that a co-tenant may terminate a joint
tenancy

and convert the ownership into a tenancy

in common.

However, even under the cases cited by the Utah Court of Appeals in
its decision in this case fails to acknowledge that such deed of a
co-tenant, to be effective to destroy a joint tenancy, must be in
proper form and validly and presently delivered to take effect
immediately and not at some future time.
Tenancy

See 48A C.J.S.

§17 at 345 cited by the Court in its opinion.

proposition is also cited in the case of Burke v. Stevens,
4

Joint
This

70 Cal.

Rptr. 87, 90-91 (Cal.App.1968) in the Court of Appeals decision.
In the Utah case of Baker v. Pattee,

684 P.2d 632 (Utah 1984) ,

it was held that "where a deed is executed with no intent to
transfer a present interest it will be invalidated by a court in
equity."

This is the determinative authority as far as this case

is concerned and was the finding of the trial court in this case.
(No. 7).
This has long been the rule in Utah as set out some years ago
in First

Security

Bank of

Utah v.

Burgi,

251 P.2d 297, Supreme

Court of Utah December 6, 1952, wherein it was held that a deed
which was to become operative only upon the death of the father was
testamentary in character and inoperative for failure to conform to
statutory requirements of testamentary disposition.
In this case, the trial court found (Findings of Fact No. 5)
that the deed was not recorded until after Mrs. Crowther's death
"in order to avoid ridicule and fear Mr. Crowther would take action
against her." This coupled with the instructions from Mr. Wharton,
Nellie's attorney, that the Quit Claim Deed was not to be recorded
until after her death and the fact it was not to be recorded at all
if Mr. Crowther died first, make it clear that there was no intent
to deliver and certainly no valid inter
of interest.

vivos

delivery or transfer

It is clear that Nellie intended to review the

situation after appellee's death and retained the right to reclaim
or recall the deeds.

Further, there was no valid transfer of

Nellie's interest in the title to the joint tenancy property until
5

her death when it immediately vested in appellee/plaintiff.
If the decision of the Court of Appeals is allowed to stand,
it could reek havoc with small estate plans where the parties have
executed wills and agreed upon distribution of their property to
their heirs. One of the parties by a secret deed intended to take
affect only on that grantor's death could upset the plan by giving
all of that joint tenant's interest to her own issue.
Indeed, if the decision stands, a fraud would be perpetrated
against appellee.

Here grantor continued to enjoy the residence

with appellee as a joint tenant and paid taxes with him on the same
for over two and a half years after the deed was given, thus
retaining complete dominion over the same with appellee/plaintiff.
The fact that Nellie Crowther executed a codicil to her Will
before or about the time she executed the deed is of no help in
determining the validity of the deed.
Anderson,

The case of Norling

v.

535 P.2d 1252 (Utah 1975), confirmed the finding of a

trial court that a deed should be declared void and of no legal
binding effect stating in a footnote:
The fact Mrs. Norling executed the codicil
before or simultaneously with the deed,
strongly points to an intention that both were
intended to be ambulatory
and, hence,
conditional as to the delivery of the deed.
To allow a joint tenant, particularly either the husband or
the wife after having executed wills, to terminate the joint
tenancy property by secret deed to be recorded and to become
effective only upon that parties' death would lead to monstrous
6

results.
CONCLUSION
It is submitted by the very terms of the letter from Nellie's
attorney that she retained control over the deeds and the interest
in the land by mandating alternative instructions, depending upon
whose death occurred first.

The trial court's findings of no

present intent to transfer title is absolutely correct, as there is
no unmistakable intention to pass title immediately as a legally
operative deed or to create a present interest in grantee.
It is respectfully submitted that there is no evidence which
shows that the deceased intended to pass title immediately as an
operative deed and thus deprive herself of control over her
interest in the property. Appellee/plaintiff respectfully submits
that this Court should affirm the trial court's decision as it is
clear deceased did not intend to relinquish dominion over her
interest in the property during her lifetime.
RESPECTFULLY SUBMITTED this £ ^

^

^

^

day of December, 1994.

^

VERL c7 RITCHIE
^
Attorney for Plaintiff/Appellee
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VERL C. RITCHIE (2761)
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
oooOooo
DEAN W. CROWTHER,
JUDGMENT

Plaintiff,
v.

Civil No. 920905365PR

BRYAN MOWER,

Judge Leslie A. Lewis

Defendant.
oooOooo
The

plaintiff's

Motion

for

Summary

Judgment

and the

defendant's Motion for Summary Judgment having come on regularly
for hearing on January 14, 1994, before the Honorable Leslie A.
Lewis, one of the Judges of the abcve-cntitied Court, plaintiff
appearing by and through his attorney of record, Verl C. Ritchie,
and defendant appearing personally and through his attorney, G.
Brent Smith, and the Court having heard arguments of counsel and
having

considered

positions

the memoranda

in support

of the parties and having

of the respective

found that there are no

uncontroverted material facts, and having made and entered Findings
of Fact and Conclusions of Law, now, therefore,

*B

en
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

c»
KJD

ro
CO

co

1.

That plaintiff, Dean W. Crowther, is hereby granted

summary judgment against defendant Bryan Mower, ordering, adjudging
and decreeing that the certain Quit Claim Deed dated December 15,
1988, from Nellie Dee Crowther, grantor, to Bryan Mower, grantee,
covering the following-described premises located at 2620 Elizabeth
Street, Salt Lake City, Salt Lake County, State of Utah, to wit:
Lot 7, Block 1, Rockwood Subdivision according
to the official plat thereof recorded in the
Office of the County Recorder of Salt Lake
County, State of Utah, together with all
improvements thereon.
Which Deed was recorded on August 12, 1991, in Book 6345, Page
1071, as Entry No, 5110475, in the Office of the Salt Lake County
Recorder, State of Utah, is hereby adjudged to be invalid and to be
null and void and of no force or effect whatsoever and that the
title of Dean W. Crowther, plaintiff herein, to said real property
be adjudged and decreed to be paramount to any lien claim of said
defendant

and

that

title thereto

is hereby

quieted

in said

plaintiff.
2.

That defendants Motion for Summary Judgment is denied.

3.

That plaintiff recover his costs of Court herein in the

amount of $105.00.
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BY THE^COURT:
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DATE:
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."}////fy
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r
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VERL C. RITCHIE (2761)
Attorney for Plaintiff
310 South Main Suite 1330
Salt Lake City Utah 84101
Telephone: (801) 521-6383
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
oooOooo
DEAN W. CROWTHER,

:
: FINDINGS OF FACT AND
: CONCLUSIONS OF LAW

Plaintiff,
V.

: Civil No. 920905365PR

BRYAN MOWER#

: Judge Leslie A. Lewis

Defendant,

:
oooOooo

The

plaintiff's

Motion

for

Summary

Judgment

and

the

defendant's Motion for Summary Judgment having come on regularly
for hearing on January 14, 1994, before the Honorable Leslie A,
Lewis, one of the Judges of the above-entitled Court, plaintiff
appearing by and through his attorney of record, Verl C. Ritchie,
and defendant appearing personally and through his attorney, G.
Brent Smith, and the Court having heard arguments of counsel and
having considered the memoranda in support of the respective
positions of the parties and having found that there are no
uncontroverted material facts, and being fully advised and good
cause appearing therefore, hereby makes and enters the following:

FINDINGS OF FACT
1.

The parties are residents of Salt Lake County,

Utah.
Defendant Bryan Mower is the su"

i Noi.iin h n e C r o w t h e r

\ugust
Plainti

er wa^ married to Nellie Dee
• r tier death and i\ l \.. i i. I "i 1 m-i' •« 111'i pi" i or

Crowther

•

t .. ^

*wned with Nellie Dee Crowther as joint tenants

with ful, :-^:,".

the following described

property located at 2620 Elizabeth Street, .Sail Kaki

r.tv

real
salt

I ,d K i" i' 1111111 "n" , .Stat n o f lit a h, t o w 1 1 :
Lot 7, Block 1, Rockwood Subdivision according
to the official plat thereof recorded in the
Office of the County Recorder of Salt Lake
County, State of Utah, together with all
improvements thereon.
4.

T h a t o n o r about Auyust

i'

i991, three days after the

death of said Nellie Dee Crowther a Quit Claim Deed
pr opeiiv

'

d

.-i i' Nellie Dee Crowther to Bryan Mower, defendant

herein, was recorded ^ t)

L^ ljake

county in Book

6345, Page 1071, of the official records of said County, (Excel en lu '
5.

,y

i* ru'rancr

On December

)
.. 988

Ii

I. I I -Jarton a Salt Lake City

attorney with Utah Legal Services, Inc., mailed said
Deed

refer rod

lu h p r e i n t o d e f e n d a n t

Crowther which said letter tn dp
2

c n \ behalf

i in

of Nellie Dee
as follows:

There are two possible chain of events —
either your mother dies before her husband
does, or she dies after he does. If she dies
first, you should promptly, as soon as it is
possible, record the two deeds with the
respective County Recorder.
If your stepfather dies first, I would suggest you contact
me (after you have discussed matters with your
mother) . We will need to know whether Dean
Crowther did anything to affect or alter the
ownership or testamentary disposition of his
portion of the property, before we can decide
what needs to be done with the deeds.
(Exhibit "A," Defendant's Memorandum.)
Defendant's Answer herein alleges that the Quit Claim Deed in
question was not recorded until after Mrs. Crowtherfs death Min
order to avoid ridicule and fear Mr. Crowther would take action
against her."
6.

(f 9, D's Answer)

Said Deed was mailed to defendant by Nellie Crowther's

attorney on December 16, 1988, with the suggestion that the Deed
was not to be recorded during Nellie Crowther's lifetime, and then
only:

"if she dies first, you should promptly, as soon as it is

possible,
Recorder."

record

the

two

deeds

with

the

respective

County

The letter shows that a copy was sent to Nellie

Crowther by W. Paul Warton in 1988 and she apparently concurred in
his instructions.
7.

Said Deed to defendant Bryan Mower from Nellie Dee

Crowther was executed with no intent that it be recorded during her
lifetime or to transfer a present interest in said real property as
indicated by said letter from W. Paul Warton.

8.

Said Quit Claim Deed w a s not.. i,ecuide<

i n August 1 2 ,

1991, in Book 6345, .Page 1071, of the official records of Salt Lake
County, Stat

ree days after the death of said Nellie

Dee Crowther.
9.

That at the date of recording of said Quit Claim Deed

August i?
deceased

right, title and interest of said
Nellie

Dee Crowther

had passei' i

( I, n?i .i ff

as the

ii" - i v i ii.ii joint tenant.
10.

The Court I icurJs U ii I here is no basis for an award of

attorney's fees to plaintiff's attorney or
1

under Rule

. . u v . P.
CONCLUSIONS OF LAW
From the foregoing Findings of Fact, the nmr 1 n J1 iiukps and

enters the following Conclusions of Law:
1.

Plaintifl

[JIVJI'I

W. CrowVher

and Nellie Dee Crowther,

deceased, on August 9 f 1991, were joint tenants with I u I I i inhts of
sun " I "i»iT;h if! in and to the following described property located at
2620 Elizabeth Street,

_t ijake county, State of

Utah:
Lot 7, Block 1, Rockwood Subdivision according
to the official plat thereof recorded in the
Office of the County Recorder of Salt Lake
County, State of Utah, together with all
improvements thereon.
2.

That

plaintiff,

Dean W. Crowther,

judgment and decree of this c

is entitled '
g and decreeing

4

that the interest of said plaintiff in and to said property is
paramount and superior to that of the defendant Bryan Mower and
adjudging and decreeing that the certain Quit Claim Deed dated
December 15, 1988, from Nellie Dee Crowther, grantor, to Bryan
Mower, grantee, covering the above-described premises and recorded
on August 12, 1991, in Book 6345, Page 1071, as Entry No. 5110475,
in the Office of the Salt Lake County Recorder, State of Utah, is
invalid and the same is null and void and of no force or effect
whatsoever and that the title of Dean W. Crowther, plaintiff
herein, to said real property be adjudged and decreed to be
paramount to any lien claim of said defendant and that title
thereto be quieted in said plaintiff.
3.

That all of the right, title and interest of said Nellie

Dee Crowther in and to said real property, upon her death on August
9, 1991, passed to and remained in the surviving joint tenant, the
plaintiff therein, Dean W. Crowther.
4.

Upon the death of Nellie Dee Crowther as a joint tenant,

plaintiff Dean W. Crowther was immediately vested with title in and
to said property under the laws of survivorship.
5. That failure of Bryan Mower to record the Quit-Claim Deed
from Nellie Crowther as a joint tenant during her lifetime was
ineffective to terminate her interest as against Dean W. Crowther,
the other joint tenant in and to said property, who had no
knowledge of said Quit-Claim Deed during her lifetime.
5

6.

Plaintiff is entitled to a judgmei

for

costs of court.
DAT LID: - February

, 1994.

V
LESLIE A. LEWIS
District Court Judqr
^
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^
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~ , - February, 1994, a copy of the foregoing
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was mailed, first class, postage pre-paid, to ^ ^
^
G. Brent Smith
180 South 300 West, Suite 170
Salt Lakefor
City
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Attorney
Defendant
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