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ISSUES PRESENTED FOR REVIEW

In her Brief (filed on or about July 19, 2006), Plaintiff/ Appellee/Cross-Appellant
(hereinafter, “Plaintiff”) combined her response to Defendants’/Appellants’ (hereinafter,
“Defendants”) Brief and her own principal Brief which presents several new issues. This
Reply Brief will serve as a reply to Plaintiff’s response to Defendant’s principal Brief and
will also address the new enumerated issues raised by Plaintiff in her Brief. Issues I
through III are those issues initially raised by Defendants in their principal Brief to which
Plaintiff responded. Issues IV through VIII are new issues raised by Plaintiff in her July
19, 2006 Brief.

ARGUMENT

I THE TRIAL COURT ERRED BY FAILING TO DETERMINE WHICH'
STATUTE OF LIMITITATIONS VERSION GOVERNED THE CASE

A. The Defendants Preserved This Issue For Appeal.

In Utah, “when a defendant fails to object to jury instruction at trial, [Utah
appellate courts] will consider an alleged error on appeal only where it falls into the
category of plain error.” State v. Ellifritz, 835 P.2d 170, 178 (Utah App. Ct. 1992).
Although the plain error rule is commonly used in criminal appeals, Utah courts have also
applied the same rule in civil appellate matters. See Diversified Holdings, L.C., v. Turner,
63 P.3d 686, 692-93 (Utah 2002) (quoting Utah R. Civ. P. 51(d) and stating that “unless a
party objects to an instruction or the failure to give an instruction, the instruction may not
be assigned as error except to avoid a manifest injustice...[This] rule applies in both
criminal and civil contexts.”). In the instant case, the Court may properly review the issue

of whether the trial court erred when it submitted questions of law to the jury because



such error falls within the plain error rule and a review of such issue an is necessary to
avoid a manifest injustice.

Neither party in the instant matter dispute the fact that the contract for the sale of
the home at issue closed no later than May 2, 1994. Furthermore, both parties agree that
Plaintiffs did not file their Complaint until August 24, 2000. According to the law applied
by the trial court (as evidenced by Jury Instruction No. 31) [Jury Instruction No. 31 is
attached to Defendants’ Brief, Addendum “19], “Utah law provides that an action for
construction defect based in contract or warranty shall be commenced within six years of
the closing of the sale of the house.”

Jury Instruction No. 31 also contains the following language: “Utah law provides
that an action for fraudulent nondisclosure shall be commenced within two years of the
time that Plaintiffs discovered their cause of actions for fraudulent nondisclosure or the
date upon which such cause of action should have been discovered through reasonable
diligence.” Jury Instruction No. 31 also states that “Plaintiffs filed their suit on August
24,2000.”

Given the undisputed facts that the home at issue closed on or before May 2, 1994
and that Plaintiffs did not file their suit until August 24, 2000, the trial court erred by
requesting the jury to make a determination concerning the statute of limitations on
Plaintiffs’ contract claims. The trial court committed plain error by submitting the statute
of limitations question to the jury because on its face, the court’s own instruction barred
all of Plaintiff’s contractual claims. Moreover, because the jury was not instructed to

determine an accrual date for Plaintiff’s causes of action (a question of fact), the legal



conclusion by the jury that Plaintiff’s Fraudulent Nondisclosure claims were not barred is
unsupported.

Review of the trial court’s error is essential to avoid the manifest injustice caused
by a complete disregard for obvious facts and applicable law. Without review, Defendants
will be denied the proper protection afforded by Utah law and will be forced to pay a
$30,680.00 judgment, and at least $50,000.00 in attorney’s fees and costs despite the
clear fact that Plaintiff did not file any of her claims until more than six years from the
closing of the sale of the house. Given that the home was sold to Plaintiff and her
husband for only $83,000.00, Defendants have suffered a manifest injustice in being
required to pay Plaintiff $80,680.00 (nearly the entire cost of the home itself).

For the foregoing reasons, the Court should hold that the trial court did commit
plain error and that failure to review such error will result in a manifest injustice, thereby
providing proper grounds for the Court to review the instant matter.

B. The Trial Court Erred In Failing to Correctly Determine the
Appropriate Version of the Relevant Statute of Limitations.

In a case where the central issue is whether the cause of action is barred by
operation of a statute of limitations, it is of primary importance to establish, through a
finding of fact, the approximate date on which the cause of action accrued.

“A cause of action accrues for statute of limitations purposes when a reasonable
person knows or in the exercise of reasonable diligence should have known of both the
injury and its governing cause.” Matson v. Burlington N. Santa Fe R.R., 240 F.3d 1233,

1235 (10th Cir. 2001) (citation omitted). “‘Generally, a cause of action accrues upon the



happening of the last event necessary to complete the cause of action.”” Spears v. Warr,
2002 UT 24, 9 33, 44 P.3d 742 (quoting Berenda v. Langford, 914 P.2d 45, 50 (Utah
1996)) (other internal quotations and citations omitted).

The general requirement that the appropriate fact-finder in a case establish an
approximate date as to when a cause of action accrued is doubly pressing in the case
because (as explained in Defendants’ initial Brief), several versions of the relevant statute
of limitations provisions existed between the time that Plaintiff and her husband
purchased the house in 1994 and when they finally filed their suit over six years later.

As fully detailed in Defendants’ initial Brief, application of the appropriate
version of the relevant statutory provision will determine whether Plaintiff’s claims (both
in contract and tort) should be barred by the statute of limitations.

Defendants are not confused as to which version of the statute of limitations
should apply. Defendants’ believe (and the trial court intimated) that Plaintiff’s claims
were all reasonably discoverable at the time the earnest money sales agreement
(“EMSA”) was executed (on February 15, 1994). If this is the case, then the “accrual”
date of Plaintiff’s causes of action was February 15, 1994 and, accordingly, the 1991
version of the statute of limitations should have applied. Application of that version
would have barred all of Plaintiff’s claims. As discussed below, Plaintiff is not entitled to
rely upon an equitable tolling argument—however, even if equitable tolling did apply, an
accrual date of February 15, 1994 would mean that any equitable tolling of the statue of
limitations would have ended on that same date.

It is important to re-emphasize that the statute of limitations, in all its variations,



demands that a specific date be determined as to when a cause of action accrues in order

for the appropriate version of the statute to apply.

In the instant case, the trial court failed to clearly establish, through a finding of

fact, the specific date on which Plaintiff and her husband discovered or should have

discovered the facts forming the basis for their causes of action. As a consequence of not

having determined the specific time frame on which to base its decisions of law, the trial

court committed reversible error.

The most obvious example of the trial court’s error in applying the statute is

evidenced in the split ruling of its September 29, 2003 Order on Defendants’ Motion for

Summary Judgment. In the Order, the lower court ruled that:

l.

Defendants’ motion for summary judgment is granted in part and denied in
part in accordance with the following.

Plaintiffs admitted that all defects except defects 9, 11, 12, 26, 27, 38 and
39 were patent and not latent defects and could have been discovered by a
home inspection. (Court’s decision at page 5.) In addition, the court
determines that defect items 12 and 38 are patent defects. Therefore, the
motion for summary judgment is granted regarding plaintiffs’ fraudulent
nondisclosure claims as to all defects except 9, 11, 26, 27 and 39.

This construction defect case is governed by the Utah Code Section 78-12-
21.5 of which subsection (3)(a) provides that an action by or against a
provider based in contract or warranty shall be commenced within six
years of the date of completion of the improvement. (Decision at page 6.)
Subsection (3)(b) provides that all other causes of action against the
provider shall be commenced within two years of the discovery of a cause
of action or the date upon which a cause of action should have been
discovered through reasonable diligence. In accordance with UCA 78-12-
21.5 (3)(b) the discovery rule applies in this case. Plaintiffs have created
material issues of fact as to when such defects were first discovered and
therefore summary judgment as to such relief is denied. [See Defendants’
Brief, Addendum “9”, emphasis added].



In analyzing the lower court’s ruling, the emphasized segments clearly suggest that
the trial court actually premised its decision to dismiss the Fraudulent Nondisclosure
claim as to certain “patent” defects because they were discoverable by the process of a
home inspection. In ruling that some defects were patent and that those defects could
have been discoverable by a home inspection, the lower court made a ruling of law and
established the date on which the Plaintiff discovered or should have discovered defects
in the home.

In Schafir v. Harrigan, 879 P.2d 1384, 1390 (Utah App. 1994) this Court

emphasized:

The responsibility to observe patent, and any discoverable latent, defects falls

on the buyer of the home and is usually accomplished by hiring a

knowledgeable home inspector to scrutinize the home before finalizing a sale.

Oftentimes, however, real estate agents and sellers are understandably unaware

of latent defects in the home at the time of sale. This is an inherent risk

involved in purchasing a home.

As inferred from the foregoing language, a home inspection generally assists home
buyers in discovering both patent and latent defects. Accordingly, the trial court’s focus
on the difference between “patent” and “latent” becomes less-relevant. What is important
is that both types of defects could have been discovered if a home inspection had been
undertaken at the time the Plaintiff and her husband purchased the home. Again, this is
highly important, because it establishes the accrual date for Plaintiff’s claims.

It is noteworthy that Plaintiff utterly fails in its Brief to directly establish any point

at which the jury or the trial court determined an accrual date. Plaintiff tries to convince

this Court that the jury “obviously concluded that the Moores should not have reasonably



discovered the footings defects before April of 2000.” [See Plaintiff’s Brief, pp. 11-12]—
yet such a conclusion 1s nowhere to be found. As discussed hereinafter, all versions of
U.C.A. § 78-12-21.5 after 1991 distinguish between “contract/warranty” causes of action,
and all “other” types of causes of action. Even if the accrual date for the claims on the
footings was determined to be April 2000, Plaintiff’s Breach of Contract claim would be
barred because the statue of limitations provides a strict period within which
contract/warrant claims may be brought.

C.  The trial court erred in applying the Discovery Rule.

The trial court erred in applying the discovery rule to this case and the Plaintiff is
incorrect in her analysis of the applicability of the discovery rule.

1. The Legislature has affirmatively left equitable discovery/tolling
out of the language of the U.C.A. § 78-12-21.5.

The whole purpose for U.C.A. § 78-12-21.5 is to provide a limit on actions related
to improvements in real property. Plaintiff has completely failed to grasp that in enacting
U.C.A. § 78-12-21.5, the Legislature has already incorporated a tolling period for certain
causes of actions.

Plaintiff erroneously argues that the equitable discovery/tolling rule applies to
claims under U.C.A. § 78-12-21.5. All versions of the statute that might potentially apply
to this case, however, contain specific language that tolls the filing period until discovery
of the defect. Furthermore, subsection (5) of all versions of U.C.A. 78-12-21.5
specifically removes the maximal filing period limit in cases where a provider (1) has

fraudulently concealed the act, error, omission, or breach of duty, (2) for a willful or



intentional act, error, omission, or breach of duty.

The only interesting point of distinction is that in all versions after 1991, actions
for breach of contract or warranty are distinguished from other causes of action and are
specifically required to be filed within six years of the completion of the improvement or
abandonment of construction (unless otherwise provided for by express warranty or
contract).

The statute, in all variations, speaks for itself. The Legislature has already
considered the tolling issue and embodied such considerations into the statute itself. The
Legislature has affirmatively left out any equitable discovery/tolling rule from the
contract/warranty component of the statute in all versions after 1991. If the Court did, in
fact, apply the 1999 version of the statute, Plaintiff’s Breach of Contract claim was
clearly barred (inasmuch as it was not filed within six years from the date of completion
of construction). However, the same question arises: if Plaintiff’s claims accrued in
1994, then which version of the statute should apply?

2. Even if equitable tolling should be applied, the tolling period is
still is dependent upon the accrual date.

Before a trial court may properly apply the discovery rule to extend a statute of
limitations period, “an initial showing must be made that the plaintiff did not know or and
could not reasonably have known of the existence of the cause of action in time to file a
claim.” Warren v. Provo City Corp., 838 P.2d 1125, 1129 (Utah 1992). In fact, the entire
purpose of the discovery rule is to unsure that an applicable statute of limitations does not

begin to run until a party knows or should have known of the existence of a particular



cause of action. Sevy v. Security Title Co. of Southern Utah, 902 P.2d 629, 634 (Utah
1995) (stating that, “the discovery rule is an exception to the general rule, and it delays
the running of the limitation period ‘until the discovery of facts forming the basis for the
cause of action.””’) (internal citations omitted).

Without a specific determination as to the date on which Plaintiff and her husband
discovered or should have discovered the facts for forming the basis of their causes of
action, the trial court could not have applied the discovery rule without committing
reversible error.

In this case, the discovery rule was erroneously applied because the trial court
found that 35 of the defects were “patent” and therefore discoverable through a home
inspection prior to the purchase of the home. This is particularly significant, given that
all other “latent” defects were actually discovered through a subsequent home inspection
in 2000. In other words, even if Plaintiff was entitled to invoke the doctrine of equitable
tolling (which, as explained in the previous section, she is not entitled to do), such
equitable tolling would terminate at the time she could have discovered both patent and
latent defects (i.e. via a home inspection prior to the purchase of the home). Because no
accrual date was ever precisely determined, there is no way of knowing when Plaintiff’s

“equitable tolling period ended.
II. THE DOCTRINE OF CAVEAT EMPTOR APPLIES IN THIS CASE.

As set forth in Defendants’ initial Brief (pp. 32-25), the doctrine of caveat emptor
as elucidated by Utah courts applies to the facts in this case and bars Plaintiff’s Breach of

Contract and other tort claims.



Plaintiffs were aware that they were buying the home in an “as is” condition, and
that the EMSA disclaimed all warranties and representations other than those found in
paragraph “C”. The alleged defects were ultimately discovered by a non-destructive
inspection in 2000, and could have been discovered in similar fashion before the sale of
the home in 1994. Governing case law clearly establishes that Plaintiffs had a
responsibility to protect themselves by having the home inspected before the sale.
Plaintiffs did not have the home inspected before the sale; instead Plaintiffs failed to
exercise reasonable diligence, waiting until August, 2000 (over six years after purchasing
the home) to have it inspected. Paragraph “B” of the EMSA itself specifically provides:

9 B. INSPECTION. Unless otherwise indicated, Buyer agrees that
Buyer is purchasing said property upon Buyer’s own examination and
Jjudgement and not by reason of any representation made to Buyer by
Seller or the Listing or Selling Brokerage as to its condition, size,
location, present value, future value, income here from or as to its
production. Buyer accepts the property in “as is” condition subject to
Seller’s warranties as outlined in Section 6. In the event that Buyer
desires an additional inspection, said inspection shall be allowed by
Seller but arranged for and paid by Buyer (emphasis added).

Plaintiffs were clearly given every opportunity to perform their due diligence and
were put on notice of the home’s status by the language of the EMSA. Plaintiffs did not
exercise ordinary due diligence to discover the alleged defects and, therefore, the doctrine
of caveat emptor precludes Plaintiffs from bringing suit for the alleged defects in the

home.

III. THE TRIAL COURT ERRONEOUSLY SUBMITTED QUESTIONS OF
LAW TO THE JURY.

The trial court’s special verdict questions to the jury as to whether “the statute of

10



limitations barred or prbhibited the Plaintiff’s fraudulent non-disclosure claim” to the

defects involving the footings and the windows, were clearly erroneous. The trial court

erred not only in posing a legal question to the jury, but also erred in accepting the ruling
based on the jury’s response to the question.

If, indeed, Plaintiff was required to file her Breach of Contract claim within six
years from the date of closing (as indicated by Jury Instruction No. 31)!, the jury
completely erred in granting judgment for Plaintiff on her Breach of Contract claim since
it is undisputed that the claim was filed more than six years after closing. As discussed in
Section I (C), above, equitable tolling does not apply to the Breach of Contract claim (nor
to any other tort claims under U.C.A. § 78-12-21.5 because a tolling period is
incorporated in the statute’s very language).

Similarly, the jury’s legal conclusion that Plaintiff’s Fraudulent Nondisclosure
claims as to the windows and footings were not barred by the statute of limitations is
equally suspect if both defects were discoverable at or before the closing occurred in
1994.

IV.  THE TRIAL COURT DID NOT ERR IN GRANTING PARTIAL
SUMMARY JUDGMENT AS TO PLAINTIFE’S FRAUDULENT
NONDISCLOSURE CLAIM.

On appeal, a trial court’s grant of summary judgment is reviewed for correctness.
All undisputed facts are viewed in the light most favorable to the party against whom the

motion was granted. See Anderson v. Provo City Corp., 2005 UT 5, 410, 108 P.3d 701.

However, the reviewing court may affirm the result reached by the trial court “if'it is

I' This jury instruction is apparently is based on the 1999 or 2003 versions of the statute.
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sustainable on any legal ground or theory apparent on the record even though that ground
or theory was not identified by the lower court as the basis of its ruling. Boud v. SDNCO,
Inc., 2002 UT 83,9 10, 54 P.3d 1131, (quoting Orton v. Carter, 970 P.2d 1254, 1260
(Utah 1998)).

As argued in the first three Sections of this brief and as set forth in Defendants’
brief-in-chief, Plaintiff’s Fraudulent Nondisclsoure claim (as well as her other claims) is
barred by the applicable statute of limitations and by the doctrine of caveat emptor. In
other words, the partial dismissal of Plaintiff’s Fraudulent Nondisclsoure claim as to 37 of
the 42 alleged defects was appropriate on statute of limitations and/or caveat emptor
theories in any case, and should be upheld.

Irrespective, the trial court correctly ruled in its Memorandum Decision on
Defendants’ second Motion for Summary Judgment (filed August 21, 2003) [and attached
hereto as Addendum “17] that: (1) all but five of the alleged defects were patent, (2) that
the Defendants’ home was “used,” and (3) that the doctrine of caveat emptor precluded
Plaintiff’s fraudulent nondisclosure claims as to 37 of the 42 alleged defects.
Furthermore, the trial court did not “invade the province of the jury” as alleged by
Plaintiff in granting summary judgment as to defects No. 12 and 38. Finally, the Utah
Supreme Court has not abandoned the doctrine of caveat emptor as asserted by Plaintiff.

A. The ruling of the trial court that all but five of the alleged defects were

patent, and thus disposable through Defendants’ summary judgment
motion, was correct.

Plaintiff takes issue with the trial court’s grant of summary judgment in

Defendants’ favor on her fraudulent nondisclosure claim as related to 37 of the 42 alleged
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defects in the home.

Plaintiff begins that she was “required to admit that all but defects no. 9, 1'1, 12,
26,27, 28, and 39 of the original 42 defects in the home were in fact not “latent” or were
not visibly hidden (italics added).” [See Plaintiff’s Brief, pp. 26-27]. Plaintiff suggests
that she was somehow compelled or forced to admit that 35 of the defects were “patent.”
However, as discussed hereinafter, Plaintitf answered the requests for admissions in
question freely and without compulsion.

After Defendants filed their Second Set of Requests for Admissions on October 9,
2002, Plaintiff objected to every request on grounds of vagueness, ambiguity and that
certain requests required Plaintiff to posit a legal conclusion. (R. 527-530). A review of
Defendants’ Second Set of Requests for Admissions reveals that Defendants asked,
among other things: (1) whether each of the alleged 42 defects had actually been
discovered through inspection by a knowledgeable inspector and whether such discovery
had been accomplished without destructive testing, (2) whether a home inspection at any
time could have revealed each of the 42 alleged defects, (3) whether each of the 42
defects were “latent”, and (4) whether each of the 42 defects was “material.”

After an extension was allowed for Plaintiff, and after several requests by
Deféndants that Plaintiff submit answers to the Second Set of Requests for Admissions,
Defendants filed a Motion for Sanctions, or in the Alternative to Compel Discovery. (R.
390).

Obviously, a response by Plaintiffs to these questions was highly important given

the potential application of the statute of limitations and caveat emptor defenses to the
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case and also given that the EMSA itself disclaimed all warranties other than those listed
in paragraph “C.”

The trial court ultimately required Plaintiff to answer. While Plaintiff correctly
notes that the trial court defined “latent” as “hidden,” Plaintiff was not forced by the trial
court to admit anything. In fact, if Plaintiff could have simply denied that any or all of
the alleged defects were patent.

Plaintiff’s reliance on case law and Black’s Law Dictionary does not necessarily
prove that the trial court’s definition of the term “latent” was incorrect or misleading.
Plaintiff’s own reference to Ilot v. University of Utah, 2000 UT App 286, 12 P.3d 1011 is
illustrative. In that case, this Court quoted Black’s Law Dictionary in defining a “latent
defect” as “a defect which reasonably careful inspection will not reveal.” Id. at 18.
Although this definition is somewhat more specific than the definition provided by the
trial court (“hidden”), the two definitions are closely synonymous. More importantly, if
Plaintiff had reservations about the trial court’s definition and wished to rely upon
Black’s Law Dictionary as the standard definition for the terms “patent” and “latent,” she
could have simply denied that any of the alleged defects were “patent.”

On appeal, Plaintiff asks this Court to probe her internal subjective reasoning
concerning her understanding of the term “latent” at the time she answered the requests
and then to find that she was somehow misled by the trial court into admitting that 35 of
the defects were not “latent.”

In the instant case, Plaintiff and her husband purchased an inexpensive home

for $83,000.00. Plaintiffs opted not to have an inspection done even though the
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EMSA itself was rife with disclaimers as to warranties.

Presumably, all of the 42 alleged defects that were discovered in 2000 would have
been discoverable in 1994 irrespective of whether the defects were patent or latent if an
inspection had been obtained. Most importantly, Plaintiff offers no actual proof that any
of 35 defects that she admitted were “patent” were, in fact, “unobservable upon
reasonable inspection.” Plaintiff made an admission as to the status of the alleged defects
and the trial court acted appropriately in granting summary judgment on those admittedly
patent defects. The trial court’s definition of “latent” as being synonymous with “hidden”
is not so divergent from the Black's Law Dictionary definition as to support Plaintiff’s
allegation that she was misled into mistaken admissions.

B. The trial court did not “invade the province of the jury” in granting
summary judgment as to defects No. 12 and 38.

In addition to the 35 admittedly patent defects, the trial court granted summary
judgment as to defects No. 12 and 38. The trial court explained its rationale in the August
21, 2003 Memorandum Decision on Defendants’ Second Motion for Summary Judgment
as follows:

Additionally, the Court finds that the alleged defect item number 12, “no

smoke detectors in the bedrooms and the only smoke detector in the house is a

battery detector” to be an item that could have reasonably been discovered by

Plaintiffs. Likewise, alleged defect Item number 38 “insulation baffles to

allow ventilation at exterior walls” is an item that could have reasonably been

discovered by the Plaintiffs by observing there were not vents on the House in

the roof area. [See Addendum “1,” p. 6].

The trial court assessed that these two alleged defects were so reasonably

discoverable by Plaintiff and her husband that summary judgment was warranted. The



trial court had been fully briefed on all of the facts prior to rendering its decision and
believed that this was a “clear case” in which summary judgment was appropriate. /ot at

q18.

C. The trial court properly concluded that the Defendants’ home was
“used.”

Plaintiff takes issue with the trial court’s reasonable conclusion that the
Defendants were selling a “used” home. In the August 21, 2003 Memorandum Decision
on Defendants’ Second Motion for Summary Judgment, the trial court cited Schafir v.
Harrigan, 879 P.2d 1384, 1389 (Utah App. 1994) as the standard for determining whether
the doctrine of caveat emptor could be invoked by Defendants. [Addendum “1,” p. 4].
The court then explained why Defendants’ home was deemed “used:”

“[a] home inspection is not required when purchasing a new home because the
doctrine of caveat emptor does not apply. In this case, Plaintiffs did not
dispute that the Smiths lived in the Home or that the Smiths intended it to be
their home in their response to Defendants’ first Motion for Summary
Judgment, therefore, it is an admission. The Court finds that the Home is a
used home because the Smiths intended it to be their home<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>