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L

JURISDICTION

This court has jurisdiction over this appeal pursuant to Utah Code Ann.,

§78-2-2(3) and (5) and Rule 45 of the Utah Rules of Appellate Procedure.

IL

STATEMENT OF THE ISSUE FOR REVIEW

1. The issue presented for review is whether the court of appeals erred in
affirming an award of treble damages for loss, damage and depreciation to personal
property under Utah’s forcible detainer statute, Utah Code Ann., §78-36-10(3). The court
of appeals’ decision on the law is reviewed for correctness. Aurora Credit Servs., Inc. v.
Liberty W. Dev., Inc., 970 P.2d 1273, 1277 (Utah 1998).

This issue was preserved below. [See, e.g., R. 103-112; 169-176; 217-226; 230-
231; 346-356; 529 at 558-579; 304-307 and the court of appeals’ decision, Aris Vision

Institute, Inc. v. Wasatch Prop. Management, Inc., 2005 UT App. 326, 931-33.]

III.

STATEMENT OF THE CASE

A. COURSE OF PROCEEDINGS BELOW.
Aris leased premises from JDJ in Salt Lake County for the operation of a laser eye

surgery clinic (the “Premises”). Wasatch managed the Premises for JDJ. Aris ceased all
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business operations and vacated the Premises on January 4, 2002 without paying rent.
Without JDJ’s knowledge or consent, Aris turned over possession of the Premises to the
independent contractor doctors who performed surgeries at the Premises to conduct their
own business on the Premises while Aris and the doctors attempted to negotiate an
agreement for the doctors to purchase Aris’s equipment and other personal property
(collectively, the “Personal Property””) on the Premises and assume Aris’s Lease with JDJ.

When Aris and the doctors had been unable to come to an agreement, Aris sent a
representative to the Premises on January 22, 2002 to remove the Personal Property that
the doctors were then utilizing in their business. When Aris was not permitted to remove
the Personal Property, Aris filed (but did not serve) a Complaint in this action alleging
forcible detainer, wrongful eviction and conversion of its Personal Property, as well as a
claim for declaratory relief. Aris sought damages for not being permitted to remove its
Personal Property. Aris also sought replevin of its Personal Property. [R. 1-26]

On or about February 15, 2002, Aris filed and served an Amended Complaint [R.
27-48] and a motion for a writ of replevin and supporting memorandum and affidavits.
[R. 49-86] The hearing on the replevin motion was later postponed and then cancelled
and the parties worked together for several months to attempt to re-let the Premises and
sell the Personal Property. When these efforts were unsuccessful, Wasatch and JDJ

permitted Aris to remove the Personal Property from the Premises on July 2, 2002. On



October 28, 2002, JDIJ filed a Counterclaim seeking lost rental damages for Aris’s breach
of the Lease. [R. 103-112]

A bench trial was held before the Honorable Leslie A. Lewis on October 14
through 16, 2003. [R. 526-528] Thereafter, closing arguments were heard by Judge Lewis
on November 14, 2003. [R. 529]

On January 27, 2004, Judge Lewis entered a Memorandum Decision finding in
favor of Aris on the Complaint and dismissing JDJ’s Counterclaim. Judge Lewis allowed
Aris recovery on its forcible detainer, wrongful eviction and conversion claims in the
amount of $187,687.60 for depreciation and damage to the Personal Property, and for the
value of missing equipment. Judge Lewis then trebled those damages, relying on Utah
Code Ann., §78-36-10(3). Judge Lewis also awarded Aris its attorney’s fees under the
Lease. Judge Lewis refused to award punitive damages, ruling that the actions of
Wasatch and JDJ did not amount to a knowing and reckless indifference or disregard of
Aris’s rights. [R. 369-375]

Judge Lewis entered judgment in favor of Aris on March 12, 2004. [R. 474]
Wasatch and JDIJ filed a Notice of Appeal from that judgment on March 22, 2004. [R.
477]

On July 21, 2005, the Utah Court of Appeals issued its Opinion affirming the
Judgment. The Honorable Gregory K. Orme dissented on the issues of the award of

treble damages and the award of depreciation damages. [See App. A]



On November 3, 2005, this Court granted the Petition for Writ of Certiorari with
respect to the issue of whether treble damages were properly awarded for damages to
personal property. [App. B]

B. STATEMENT OF FACTS

In accordance with Wasatch’s and JDJ’s obligation to marshal the evidence, the
following facts are set forth in a light most favorable to Aris and are based almost wholly
upon the testimony of Aris’s own witnesses:

1. Aris is a California company that owned and operated a laser eye surgery center
(the “Center”) located in Suites 100 and 120 of the Woodlands Business Park Tower I in
Murray, Utah (the “Premises”), that Aris leased from JDJ. [R. 409-410, Findings Nos. 1
& 6] The term of the Lease ran through July 31, 2006. [R. 528 at 381-382; PI’s Exs. 9 &
11]

2. Wasatch was a sister company of JDJ, and managed the Woodlands Towers
building as JDJ’s agent. [R. 410, Finding No. &]

3. Aris employed David Skalka (“Skalka”) as the manager of the Center and
contracted with four physicians (the “Doctors”) on an independent contractor basis to
perform eye surgeries at the Center. [R. 409, Finding No. 2]

4. Aris owned all the equipment and furniture (collectively the “Personal

Property”) located at the Center. [R. 527 at 234]



Aris Vacated the Premises

5. According to the evidence presented by Aris, the laser eye surgery market
collapsed and on January 3, 2002 Aris decided to close all of its centers the next day,
January 4, 2002, and file bankruptcy. All Aris employees, including Skalka, were
terminated on January 4, 2002 and Aris ceased doing business in Utah on that date. [R.
526 at 38-39; R. 527 at 234-235 & 263-264]

6. Aris presented the testimony of its employees that over the weekend after
January 4, 2002, Aris decided not to file bankruptcy. By January 7, 2002, Aris had
decided to allow the independent contractor Doctors to operate their own business on the
Premises while Aris attempted to come to terms with the Doctors on the purchase of the
Personal Property and assumption of the Lease. On or about January 7, Aris initiated
negotiation with the Doctors and agreed that they could use the Personal Property and
Premises while they negotiated. [R. 527 at 235-237]

7. Aris did not notify Wasatch or JDJ in advance that it was terminating its
business or that it was turning over the Premises to the Doctors. [R. 212, 18]

8. Aris did not pay its January rent in the amount of $9,556.38 by January 1, 2002
when it was due' pursuant to the Lease. [R. 526 at 9-10] When Aris failed to pay rent,
Wasatch sent out two notices that the rent was past due. Aris did not respond to the

notices. [R. 528 at 384; PI’s Ex. 1, §16]



The Personal Property

9. Sometime after Aris terminated its operations, Wasatch’s property manager,
Dennis Peacock (“Peacock”), asked Skalka what was going on, Aris had not made the
January rent payment. Skalka told him that he had been terminated by Aris and of Aris’s
financial trouble and provided copies of the notices he had received from Aris, which
indicated that Aris had terminated Skalka’s employment, was ceasing all operations and
would likely file for bankruptcy protection. Peacock responded to Skalka that Aris’s
Personal Property could not be removed from the Premises until Wasatch “found out what
was going on with Aris.” [R. 527 at 299-301; R. 411, Finding Nos. 15-18]

10. Paragraph 20.1 of the Lease provided in part:

All moveable personal property of Tenant not removed from the premises

upon the abandonment thereof (as defined at Title 78, Chapter 36 of the

Utah Code Ann. or similar replacement provisions) or upon the termination

of this Lease for any cause whatsoever shall conclusively be deemed to

have been abandoned and may be appropriated, sold, stored, destroyed or

otherwise disposed of by Landlord without notice to Tenant or any other

person and without any obligation to account therefore.

11. When the negotiations between Aris and Skalka and the Doctors proved
unsuccessful, Aris directed that Richard Enright (“Enright”), its Director of Operations,
come to Utah to determine if Skalka and the Doctors had any interest in purchasing the

Personal Property and, if not, to remove the Personal Property. [R. 526 at 36 & 39]

Enright came to Utah without prior notice on January 22, 2002. [/d. at 39 & 89]



12. When Enright arrived at the Premises, he walked through the space with
Skalka. [/d. at 41-42] There were certain rooms Skalka would not let him enter. [/d. at 83]
The Doctors were preparing for surgeries that day. It was business as usual. Enright did
not have a key to the Premises. Enright asked to do an inventory. Skalka said it would be
pointless to do an inventory because Wasatch had seized the assets. Skalka did not give
Enright permission to take the Personal Property, but told him he would have to speak
with Peacock, Wasatch’s property manager at the building. [Id. at 41-42]

13. Skalka took Enright downstairs to meet Peacock, introduced him to Peacock
as Richard Enright from Aris Vision and told Peacock that Enright was there to remove
the Personal Property. Peacock said that the Personal Property could not be removed
because Aris had abandoned the Premises and had defaulted under the Lease by failing to
pay the January rent and that as a result, Wasatch had seized the Personal Property. [R.
526 at 41-43; R. 413, Finding No. 26]

14. Enright tendered a check for the rent, but Peacock refused to accept it.
Peacock stated that it was too late, that Aris had abandoned the premises and that
Wasatch was not taking Aris’s money. Enright denied there had been an abandonment.
[/d. at 44-45; R. 415, Finding No. 27]

15. Enright called Kathleen Soto (“Soto”), Aris’s CFO, and told her what had
occurred. Soto then spoke with Skalka and Peacock. Peacock told Soto that Aris had

abandoned the Premises and had defaulted under the Lease by failing to pay its January



rent. Peacock told Soto that Wasatch was therefore entitled to seize Aris’s Personal
Property under paragraph 20.1 of the Lease. [R. 413, Finding Nos. 28 & 29] Soto testified
that she responded that Aris was pursuing its right under paragraph 20.1 of the Lease to
remove its Personal Property before surrendering the Premises. [R. 413, Finding No. 30]
Soto offered to pay the January rent immediately by wire transfer, but Peacock indicated
it was too late and the payment would not be accepted. [Id., Finding No. 31]

16. Peacock told Enright that he needed to leave the Premises and threatened to
have the police remove Enright if he did not leave. [R. 526 at 44-45] Enright testified that
he and Peacock did not have a confrontation on January 22, but “basically a discussion”.
[R. 526 at 76-77] Enright left the Premises without removing any Personal Property. [R.
414, Finding No. 35]

17. Aris did not have any keys to the Premises which were occupied by the
Doctors. During his visit, Enright requested a key from Skalka and then requested a key
from Peacock. They both refused to give Enright a key. [/d. at 47]

18. Aris then retained Erik Olson (“Olson”) with the law firm of Durham, Jones &
Pinegar, who filed (but did not serve) a Complaint on behalf of Aris on January 23, 2002,
seeking replevin of the Personal Property and damages for the refusal to give Aris the
Personal Property. [R. 414, Finding No. 37]

19. On January 24, 2002, Olson talked with John A. Dahlstrom, Jr. (“Dahlstrom”),

the Executive Vice President and General Counsel of Wasatch. Olson told Dahlstrom



that Aris wanted to remove the Personal Property and wanted access to the Premises to do
so. Dahlstrom responded, “let’s see if we can work out a deal”. Olsen testified that
Dahlstrom was extremely professional. Dahlstrom proposed that Aris consider a
“business solution” under which Aris would sell its Personal Property to Skalka and the
Doctors and they would assume the Lease. Aris agreed to pursue such an arrangement.
[R. 526 at 153-155; R. 528 at 441-442; R. 415, Finding No. 40] Aris recognized that it
was on the hook for some sort of ongoing monthly rent obligation. [R. 526 at 154-156]

20. Olson acknowledged that between January 24 and February 15, 2002, the
parties were mutually cooperating in an effort to move Skalka and the Doctors into the
Premises. [R. 527 at 219-220]

21. The Doctors moved out of the Premises on February 9, 2002 and moved into a
smaller space in the Building. Wasatch did not supervise the move or retrieve the keys to
the Premises. [R. 527 at 249-251 & PI’s Ex. 12; R. 416, Finding No. 46] Aris and the
Doctors did not work out an arrangement for the Doctors to purchase the Personal
Property. Soto never asked Skalka to remove the Personal Property after Enright left on

January 22. [R. 527 at 330]

22. When the Doctors vacated the Premises, Peacock changed the locks in part to
safeguard the Personal Property so that Skalka and the Doctors who had previous keys

would no longer be able to have access to the Premises. Aris and Olson did not ask for a
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key and Peacock did not give Aris or Olson a key. [R. 527 at 189; 338 & 345] Wasatch
did not advise Aris that the locks had been changed. [Finding No. 47 at R. 488]

23. When Olson heard nothing further from Dahlstrom by mid-February (this was
during the Olympics), Olson filed and served an Amended Complaint and also a motion
for a writ of replevin for possession of the Personal Property. [R. 526 at 157-159; PI’s
Exs. 1 & 2]

24. Olson discussed the motion for writ of replevin with Dahlstrom a few times.
Dahlstrom said that Wasatch would fight the motion and that Aris could not win, but even
if it did, Aris would have to post an undertaking in the amount of hundreds of thousands
of dollars. Dahlstrom said that Olson could not expect Wasatch to let all security just
walk out the door leaving Wasatch holding the bag. [R. 526 at 160-161]

25. The writ of replevin hearing was originally scheduled for February 26, 2002.
At Dahlstrom’s request, the hearing was rescheduled for March 5, 2002. [R. 526 at 161-
162]

26. Olson then cancelled the March 5 hearing. Olson testified he did so based
upon Dahlstrom’s statements that he would oppose the motion and there would be a large
undertaking, but there was no evidence he told Dahlstrom his reason. Aris left the
Personal Property on the Premises. Olson and Dahlstrom agreed to work together to try
to find a new tenant to reduce the damage claim against Aris. It was Olson’s intent to try

to reduce Aris’s exposure and at the same time avoid the necessity for Aris to file a large
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undertaking. Olson was aware that Aris had four and a half years remaining on a seven-
year lease at approximately $20 a square foot. [R. 527 at 199; R. 528 at 470-471]

27. The parties also agreed to put the litigation on hold while they worked
together to find a new tenant. [R. 527 at 164-166; R. 528 at 470-471] In the seven
months following February 15, Olson took no further action in court to pr'osecute the
claims until after JDJ’s Counterclaim was filed in October 2002. [R. 527 at 197]

28. After January 22, 2002, there was never any occasion when Aris was denied
access to the Premises or attempted to remove any Personal Property from the Premises
where Aris was restrained from doing so. [R. 526 at 13; R. 527 at 200-201 ] After March
5, 2002, Peacock opened the Premises on several occasions so that Aris could inventory
the Personal Property and show the Premises to prospective tenants. [R. 526 at 12]

29. After March 5, Olson and Dahlstrom had subsequent conversations where they
would catch up with each other about leads for replacement tenants. [R. 527 at 168]

30. Within a week or two after March 5, Olson told Dahlstrom that Aris wanted
access to the Premises for the purpose of inventorying the Personal Property to make sure
that nothing was damaged or missing. Dahlstrom agreed and had Olson make
arrangements directly with Peacock. [R. 527 at 166-167] Dahlstrom told Peacock to let
Aris in any time they asked and to be courteous and help in any way and cooperate. [R.

528 at 361-362]
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31. One of the visits Olson arranged to the Premises was on April 29, 2002 for the
purpose of showing Ed Barber the space. Mr. Barber was interested in perhaps leasing
the space and perhaps purchasing some of the Personal Property. A week later Aris had
another visit with Barber at the Premises. [R. 527 at 168-169; R. 526 at 54-55 & 57]
Peacock was also present during, and supervised, these visits. [Id. at 58] On the April 25
visit, Enright requested that Aris be allowed to remove one item of equipment, a
microkeratome, and Peacock agreed. [Id. at 62]

32. Olson understood that the Personal Property would have greater value in place
if they could find a new tenant and that is why Aris was working with Barber in April and
May to get him to not only buy the equipment, but to move into the Premises. [R. 527 at
223]

33. Sometime before May 20, 2002, Aris reached an agreement with Barber to
purchase some of the equipment for $35,000. [Id. at 171, 173 & 266]

34. Aris worked with Barber for quite a while on taking over the Premises, but
was unsuccessful. [/d. at 171-172]

35. In late May or early June, 2002, Olson told Dahlstrom that Aris was not
making much progress with getting Barber into the space. Olson turned Barber over to
Dahlstrom and Wasatch in the hope that they could work something out with Barber to
lease the Premises. [Id. at 172-173]

36. On June 4, 2002, Olson wrote a letter to Dahlstrom in which he stated:

13



As we have discussed over the phone on several occasions, it remains

Aris’s intention at the present time to postpone indefinitely the litigation of

the lawsuit Aris has filed against Wasatch including the motion for writ of

replevin in hopes that either Aris or Wasatch can work together in good

faith to find a new tenant to occupy the premises. In the meantime, Aris

will leave its valuable equipment in the space. Aris’s efforts to find a

tenant should not be construed in any way to negate Wasatch’s duty, if

any, to mitigate the damages. [Id. at 173 & PI’s Ex. 24]' [Emphasis added]

37. Olson and Enright went to the Premises with Barber on June 10, 2002 to close
the equipment sale. Olson talked with Dahlstrom who said he did not have authorization
for Aris to remove the equipment yet, but anticipated he could get it, but not in time to
close the deal on that day. Olson then told Aris and Barber they were not able to proceed
with the sale that day. [R. 527 at 175-177]

38. The next day Olson talked with Dahlstrom who said Wasatch would only
agree to the transaction if the $35,000 was paid to Wasatch. Olson said there was no way
Aris would agree to that. Dahlstrom then said he would see if his client would be willing
to take $10,000. [/d. at 177-178]

39. Approximately ten days later when Olson had not heard from Dahlstrom, he
told Dahlstrom that Aris was going to go forward with the lawsuit and proceed with the

motion for writ of replevin to get possession of the Personal Property. Dahlstrom

responded on approximately June 25 that Aris could go ahead and remove the Personal

' Olson testified that he included in his letter the language about the equipment
staying on the Premises based upon the fact that the writ hearing had been cancelled so
Aris was unable to remove the equipment and that he did not intend to waive any claims.
[ld. at 173-174]
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Property. [Id. at 178-179] Judge Lewis found that Dahlstrom’s instructions were a
change from Wasatch’s previous instructions not to allow Aris to remove the Personal
Property and that Wasatch refused to allow Aris to take the Personal Property as a
“bargaining chip” in Wasatch’s negotiations with Aris over the payment of rent. [R. 421,
Finding No. 76; R. 424, Finding No. 89]

40. The equipment sale to Barber was consummated on July 2, 2002. He did not
ask for a discount because of the delay. [/d at 264 & 266-267]

41. On July 2, 2002, Aris removed all of the Personal Property from the Premises.
[R. 527 at 240] Two of the lasers were inoperable. [Id. at 251-252]

Aris’s Claimed Damages

42. Soté testified that two of the lasers were damaged so when Aris settled with
VISX the amount of the credit which VISX gave for those lasers was reduced by $53,000
and Judge Lewis awarded this amount. [/d. at 252-2537

43. There were missing items of equipment. [/d. at 243 ] Enright did not know who

took the missing Personal Property or if Skalka or the Doctors took any of the equipment

2 JDJ subsequently relet the Premises at a substantially reduced rent because of
market conditions. The undisputed evidence was that JDJ lost $174,561.17. [R. 528 at
395, 397-398, 515-516 and Ex. 65]

3 Soto speculated that the damage to the lasers had to occur sometime after
February 9, 2002 when the Doctors vacated the Premises because the Doctors were
performing surgeries using those lasers. [/d. at 251-252] Soto did not know whether any
of the Aris employees who were fired or any of the Doctors damaged the lasers as they
moved out. [Id. at 288] Skalka did not know one way or another whether any of the
lasers were broken when the Doctors moved out of the Center. [Id. at 329]

15



when they moved out. [R. 526 at 108] Judge Lewis awarded Aris $16,118.82 for the
missing equipment. [R. 494, Finding No. 80]

44. Richard Holdren (“Holdren”) testified on behalf of Aris as its damage expert.
Mr. Holdren appraises and sells medical practices and equipment. [R. 526 at 112]
Holdren was asked to value the Personal Property as of January 22, 2002 and as of a date
approximately five months later to determine the difference in value. Holdren testified
that the Personal Property depreciated in value by $118,568.81 during the five months it
remained on the Premises and Judge Lewis awarded damages in that amount.

[Id at 121-122]

Iv.

SUMMARY OF ARGUMENT

Aris vacated the Premises on January 4, 2002 without notice and without paying
rent. At that time, Aris terminated all of its Utah employees and all of its business
operations in Utah, as well as throughout the country. On January 7, in breach of the
Lease, Aris turned over possession of the Premises to the independent contractor Doctors
to operate their own independent business on the Premises while Aris and the Doctors

attempted to work out an arrangement for Aris to take over the Lease and purchase Aris’s
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Personal Property. After January 4, 2002, Aris had no desire or ability to occupy the
Premises.

The court of appeals affirmed Judge Lewis’s ruling that Wasatch and JDJ
wrongfully withheld Aris’s Personal Property by only allowing access to the Personal
Property to Aris when Aris requested for the purpose of inventorying it and showing it to
third parties. The only damages sought by Aris or awarded to Aris were damages for
depreciation in the value of the Personal Property; damage to the Personal Property and
missing items of Personal Property. No damages were sought or awarded to Aris relating
to its inability to occupy the Premises because Aris had no desire or ability to occupy the
Premises. The court of appeals erred in affirming the trial court’s decision awarding Aris
treble damages under Utah’s real estate forcible detainer statute where the only damages
suffered were with respect to conversion of the Personal Property and Aris did not seek to

reoccupy the Premises and had no desire or ability to do so.

V.

ARGUMENT

The testimony of Aris’s own employees at trial established that Aris vacated the
Premises on January 4, 2002 without notice and without paying rent, terminated all

business operations in Utah as well as throughout the country on that date and, in breach
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of the Lease, turned over possession of the Premises to the independent contractor
Doctors to conduct their own independent business on January 7.

Nevertheless, the court of appeals affirmed Judge Lewis’s rulings that (1) Aris had
not abandoned the Premises because it had turned the Premises over to the independent
contractor Doctors and did not intend to abandon*; and (2) when two and a half weeks
later, on January 22, 2002, Wasatch and JDJ refused to allow Aris to remove its Personal
Property from the Premises because JDJ had seized that property under paragraph 20.1 of
the Lease, Wasatch and JDJ were guilty of forcible detainer, wrongful eviction and
conversion of the Personal Property.

Moreover, the court of appeals affirmed - - over Judge Orme’s dissent - - Judge
Lewis’s ruling trebling the Personal Property conversion damages under Utah’s real estate
treble damage statute, Utah Code Ann., §78-36-10(3). This incredible result was reached
even though Aris was voluntarily cooperating with Wasatch and JDJ for months to relet
the Premises and sell the Personal Property to a new tenant in order to mitigate Aris’s
liability for damages. It is respectfully submitted that the court of appeals erred in
awarding treble damages under the real estate forcible detainer statute for conversion of

personal property.

* The court of appeals ruled that Aris had not abandoned the Premises because it had no
intent to do so even though subjective intent is irrelevant to statutory abandonment under Utah
Code Ann., §78-36-12.3 and the three elements required for statutory abandonment were clearly
met.
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There was no claim or evidence that Aris suffered any damage by virtue of the
alleged detainer of the real estate. Aris had ceased all business operations in Utah and
had vacated the Premises on January 4, 2002. Aris had no employees in Utah; Aris had
no business in Utah; and Aris had no use for the Premises or any ability to occupy the
Premises. In fact, when Aris’s Enright came to Utah on January 22, 2002, the
independent contractor Doctors to whom Aris had transferred possession of the Premises
were occupying the Premises and continued to do so until February 9, 2002. Aris made
no demand that the Doctors vacate. Enright only sought access to the Premises to remove
the Personal Property; he did not seek possession of the Premises. Similarly, his boss,
Soto, told Wasatch’s Peacock at that time when Peacock told her that JDJ had seized the
Personal Property under paragraph 20.1 of the Lease that Aris was entitled to remove the
Personal Property before surrendering the Premises to JDJ.

In short, at most, all the evidence demonstrated was that Aris wanted to remove its
Personal Property from the Premises. That is not a legal basis for an award of treble
damages under Utah’s real property forcible detainer statute.

Wasatch and JDJ have been unable to find any Utah cases dealing with the issue of

whether treble damages can be awarded for conversion of a tenant’s personal property.’

5 The only cases that Wasatch and JDJ have been able to locate from other jurisdictions
on this issue are cases decided many years ago in New York and Michigan in which the courts
held that in forcible entry or detainer cases treble damages could not be recovered for injuries to
personal property. Sec Arout v. Azar, 219 N.Y.S. 431 (1927); Carman v. Scott, 137 N.W. 655
(Mich. 1912); Shaw v. Hoffman, 1872 WL 3228, *4 (Mich. 1872).
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However, the treble damages penalty provided by the forcible detainer statute is a drastic
remedy to discourage landlords from forcibly dispossessing tenants of their possession of
real property. Consequently, the statute should be strictly construed. Van Zyverden v.
Farrar, 393 P.2d 468, 470 (Utah 1964); Forrester v. Cook, 292 P. 206, 214 (Utah 1930)
(“The provision for damages in three times the amount of damages is highly penal and
therefore subject to strict construction™). Cf. Keller v. Southwood North Medical
Pavilion, 959 P.2d 102, 108 (Utah 1998) (forcible entry statute only applies to types of
property people can occupy). See also Gibby'’s Inc. v. Aylett, 615 P.2d 949, 951 (Nev.
1980). A landlord’s act in converting a tenant’s personal property is distinct from the act
of forcibly detaining real property a tenant is occupying. A tenant should be relegated to
an action for conversion and replevin with respect to personal property. The forcible
detainer statute should not be applied to a landlord’s alleged wrongful withholding of
personal property, especially after the tenant has vacated the premises.

In his dissenting opinion, Judge Orme stated that he was “baffled” by the
affirmance of the award of treble damages for conversion of personal property based
upon the real estate forcible detainer statute that permits the “extraordinary remedy of
tripling the amount of actual damages”. Judge Orme correctly recognized that the “severe
remedy of treble damages is available because of the special status of real estate, and it is
a remedy that is pretty well limited to real property contexts.” [2005 UT App. 325 at §36]

Judge Orme concluded that “[i]t subverts the purpose of that long-standing policy
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favoring real estate to treble all damages in an action between a tenant and landlord just
because forcible detainer of the leasehold is one aspect of that litigation.” [/d.]

Although Aris has never contended that the Personal Property damage constituted
consequential damage resulting from the forcible detainer of the Premises, Judge Orme
reasoned that even if the Personal Property damage could be viewed as constituting
consequential damages, the Personal Property damage was not recoverable as
consequential damage because no general damages constituting reasonable rental value of
the Premises were sought or awarded. See, Forrester v. Cook, 292 P. 207, 211 and 214
(Utah 1930) overruled in part on other grounds, P. H. Inv. v. Oliver, 818 P.2d 108 (Utah
1991); Monroc, Inc. v. Sidwell, 770 P.2d 1022, 1025-1026 (Utah App. 1989). Judge
Orme correctly observed that consequential damages cannot be recovered unless general
damages are awarded. See, Martineau v. Anderson, 636 P.2d 1039, 1041-1043 (Utah
1981); Cohn v. J. C. Penney Co., 537 P.2d 306, 307 (Utah 1975).

The award of treble damages in this case is especially ironic given the fact that
Aris had turned over possession of the Premises to the independent contractor doctors
weeks before the conversion of the Personal Property found by the court of appeals
occurred. Aris had no desire or ability to reoccupy the Premises; Aris was working with
Wasatch and JDJ for months to attempt to relet the Premises and sell the Personal
Property to mitigate Aris’s liability for future rent; and the trial court refused to award

punitive damages against Wasatch and JDJ with respect to conversion of the Personal
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Property because the trial court determined they did not act with knowing and reckless
indifference or disregard of Aris’s rights. [R. 369-375]

In summary, the real estate forcible detainer statute should not be applied to
sanction the drastic penalty of treble damages for conversion of personal property.
Moreover, even if such a treble damage award could be given as consequential damages
where a landlord deprives a tenant of possession of the real estate, the treble damages
awarded in the present case could not be justified. Aris <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>