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IN THE UTAH COURT OF APPEALS
STATE OF UTAH
Plaintiff and Appellee,
vs.
Case No. 20050720-CA
MYNOR ARMANDO ARDON-AGUIRRE
Defendant and Appellant.

REPLY BRIEF OF APPELLANT

In addition to the facts and arguments contained in the Appellant's opening brief
(Aplt Brf.), the following points are submitted in response to the arguments set forth in
the Appellee's brief (Aple. Brf.).
REPLY TO APPELLE'S ARGUMENTS
The sixth amendment entitles defendants to the right to counsel, and ccthe right to
counsel is the right to the effective assistance of counsel." Strickland v. Washington, 466
U.S. 668, 689 (1984). The main argument here is whether or not the defendant's counsel
in this case provided effective assistance. Strickland v. Washington provides a two-prong
test to establish effectiveness of counsel: the defendant must show (1) "counsel's
performance was deficient," and (2) "the deficient performance prejudiced the defense."
The Appellant points to two main area's where counsel's ineffectiveness resulted
in prejudice against the defendant: (1) counsel was ineffective in that he did not protect
defendant's right to be sentenced on a different day than he plead guilty, and (2) counsel
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was ineffective for allowing the defendant to give an overly lengthy allocution which
resulted in prejudice against the defendant.
In supporting these claims, the Appellant does not have to show that defendant's
counsel committed any gross error, but the defendant must simply show that "there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different." "The ultimate focus of inquiry must be on the
fundamental fairness of the proceeding whose result is being challenged." Strickland v.
Washington, 466 U.S. 668, 689 (1984).
FIRST ARGUMENT
Defendant's counsel was ineffective in that he did not protect defendant's right to
be sentenced on a different day than he pled guilty. Rule 22(a) of the Utah Rules of
Criminal Procedure states
Upon the entry of a plea or verdict of guilty or plea of no contest, the court
shall set a time for imposing sentence which shall be not less than two nor
more than 45 days after the verdict or plea, unless the court, with the
concurrence of the defendant, otherwise orders.
The time constraints set forth in Rule 22 are meant to protect defendants from
emotionally charged decisions and to provide him with the protections of "fundamental
fairness." Strickland v. Washington, 466 U.S. 668, 689 (1984). As was stated in the
Appellant's brief, "Our society recognizes many instances where an individual's
judgment may be clouded by emotion," and therefore society "mandates time frames to
protect the individual from being permanently straddled with the ill-effects of a bad
decision." Aplt. Brf at 14.
The defendant's counsel failed to protect his right to be sentenced on a latter date,
which prejudiced the defendant in two ways: (1) the defendant was not given an
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opportunity to withdraw his plea of guilty, and (2) the judge did not have the opportunity
to learn more about the defendant and his background prior to sentencing.
(A) The Defendant was not given an opportunity to withdraw his plea of guilty.
At the time of sentencing, the defendant was informed that he would have an
opportunity to withdraw his plea of guilty. Immediately after that, he agreed to waive his
right to be sentenced on a different day. It is unreasonable to infer that the defendant
understood that by waiving his right to be sentenced at a latter date that he was also
waiving his chance to withdraw his guilty plea.
In the Sentencing Hearing Transcript on page eight (8), the defendant was
instructed by the judge that
If you desire to withdraw that plea you must file a written motion with the
court prior to your sentencing and show that your plea was not knowingly
and voluntarily made.
Now, Mr. Ardon-Aguirre, you have the right to wait to be sentenced. The
law says I must wait two days before I can sentence you unless you're
willing to waive that right and be sentenced today. It has been represented
by your attorneys that you want to be sentenced today. Do you want to be
sentenced today?
In the same breath that the judge told him he could withdraw his plea, the judge also
caused him to waive that very opportunity. The judge did not explain to the defendant
that by waiving his right to wait to be sentenced, he was also waiving his opportunity to
withdraw his plea of guilty.
As a matter of fundamental fairness, it is unreasonable to assume that the
defendant, who is a person of limited education, in an unfamiliar court, and in a highpressure, emotional situation, understood that waiving his right to be sentenced at a later
date also meant that he could not file a motion to withdraw his plea. The defendant's
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counsel was deficient in that he did not protect his client's right to be sentenced at a latter
date and have an opportunity to withdraw his guilty plea.
The Appellee argues that "the purpose of allowing a defendant to withdraw his
guilty plea is not to enable him to 'reconsider' his decision. Rather, it 'is to permit him to
undo a plea which was unknowingly, unintelligently, or involuntarily made.'"
The following is a handwritten statement that the defendant submitted at the time
he entered his plea. "They told me the plea negotiations would be the best for me and
that I would have the right to explain everything, the judge would listen to me and
afterward sentence me to less than 15 years, and if they deported me, they would give me
no more than four years" "They told me . . . I couldn't prove my innocence and it would
have been a great risk to go to trial and I wouldn't find justice. So they told me
everything I needed to say, and if I accepted this, I would need to answer everything.
They told me I had to answer them right at that moment, and so that is what I did. But I
don't feel good about it because even though I explained everything with sincerity and
certainty, they didn't give me even one right." (see page 10 of Exhibit A).
As is evident by the above statement, the defendant did not want to enter a plea
negotiation but did so only because he was told that it would be best for him. The
defendant was not even given time to consider the effects of the decision he was making.
As a matter of fundamental fairness it cannot be reasonably inferred that the defendant
agreed to this plea negotiation "knowingly, intelligently, and voluntarily."
Appellee contends that even if the defendant would have had an opportunity to
motion to withdraw his guilty plea, it would not have made a difference. He quotes State
v. Malmrose to support his claim that "the failure of counsel to make motions or
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objections which would be futile if raised does not constitute ineffective assistance."
Aple. Brf. at 7.
Appellant counters that had the defendant been allowed to motion to withdraw his
plea of guilty, there was a good chance he would have been allowed to do so. In State v.
Gallegos it states
The entry of a guilty plea involves the waiver of several important constitutional
rights, including the privilege against compulsory self-incrimination, the right to
trial by jury, and the right to confront witnesses. Because the entry of such a plea
constitutes such a waiver, and because the prosecution will generally be unable to
show that it will suffer any significant prejudice if the plea is withdrawn, a
presentence motion to withdraw a guilty plea should, in general, be liberally
granted. State v. Gallegos, 738 P.2d 1040, 1041 (Utah 1987).

Had the defendant been permitted to withdraw his plea of guilty, it could have
dramatically affected his sentencing. The defendant could have gone to trial, told his
story of self defense, which he attempted to do in his allocution, and possibly received an
acquittal or a much lighter sentence from a jury who would have been more
understanding to defendant's situation.
Because the defendant's counsel did not protect his client's right to be sentenced
on a different day, the defendant lost his opportunity to withdraw his plea of guilty which
could have had a profound impact on the severity of his sentence.
(B) The judge did not have the opportunity to learn more about the defendant and
his background prior to sentencing.
The second way the defendant was prejudiced by counsel's failure to protect his
right to be sentenced on a later date, is that the judge did not have the opportunity to learn
more about the defendant and his background from a presentence report.
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In almost all criminal cases, and especially in cases involving a felony, the judge
orders a presentence investigation report. Dianna Roddom who is the staff supervisor of
the Ogden division of Adult Probation and Parole and has worked in corrections for 14 lA
years stated,
I don't think that any of the judges or attorneys in Weber County would
ever let a murder case go without having a presentence report done. I
think that the defense attorney would always recommend a presentence
report and a judge would always want a presentence report on such a case.
The only time I have seen a judge not order a presentence report on a
felony case is when the defendant is already in prison and there is already
a presentence report on that individual, (see Exhibit B).
Presentence reports give the judge vital information about the life of the
defendant: his family history, his educational background, his criminal background, his
medical history, his employment history, and other useful information about the life of
the defendant. All of this information is used in coming up with a recommendation for
sentencing.
Years of study and experience have gone into developing the process for writing
presentence reports in a way that will make them beneficial to the judge and in
rehabilitating the defendant. In this case the judge apparently felt like his own experience
was the only experience necessary, thus shunning the experience of teams of agents and
the vast years of studies and experience that culminate in a typical presentence report.
The judge had made up his mind before the defendant was ever sentenced that he
was going to deal out the maximum punishment possible and make an example of the
defendant to the community. On page 62 of the Sentence Hearing Transcript, the judge
even stated that he intended to write an emotional letter to the parole board requesting
that the defendant "do a very long time of that 15 years, if not all of it, in the Utah State
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Prison." Thus, contrary to law, the Judge turned himself from a trier of fact into a
zealous advocate.
Had the judge been aware that the defendant had less than six years of formal
education, been a native of Guatemala, been a hard working contributing member of
society, and not had any prior offenses on his criminal record; and had the judge had in
his possession a recommendation from the department of corrections regarding
sentencing, he would have been in a position to make a more informed, more fair
sentence for the defendant instead of simply making an example of a young man he knew
almost nothing about.
Defendant's counsel was ineffective because he did not even suggest the judge
order a presentence report. He did not see to it that the judge had this information which
could have had a huge impact on the judge's ability to give his client a fair sentence.
"Sentencing is a critical stage of a criminal proceeding at which a defendant is
entitled to the effective assistance of counsel." State v. Casarez, 656 P.2d 1005, 1007
(Utah 1982). Defendant's counsel was deficient in that he did not even suggest that the
judge order a presentence report. As a matter of fundamental fairness the defendant's
attorney should have made sure that the judge had all the information he could get about
the background of his client before sentencing. The result of this failure was that the
defendant was prejudiced and given the maximum sentence allowed for his offense.
SECOND ARGUMENT
The defendant's counsel was ineffective in that he allowed the defendant to give
an overly lengthy, self-incriminating allocution which resulted in prejudice against the
defendant.
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"The "shall afford" language requires trial courts to affirmatively provide the
defense an opportunity to address the court and present reasonably reliable and relevant
information in the mitigation of a sentence." State v. Wanosik, 79 P.3d 937; 485 (Utah
2003). Instead of allowing his client to present reasonably reliable and relevant
information in the mitigation of his sentence, the defendant's counsel allowed him to
recount for two hours every detail of what happened leading up to and the night of the
incident.
Several times throughout the allocution, the judge's impatience is evident. On
page 34 of the Sentencing Hearing Transcript the judge asked, "Are we to Easter yet?"
On page 40 he asks, "Is this on Easter?" "How far off are we from Easter?" "This
episode that you're telling me about, how close is it to Easter?" "All right. Go ahead.
Let's get through it." The judge was obviously annoyed with the length of the allocution,
but defendant's counsel allowed his client to continue on, further upsetting the judge
immediately prior to sentencing.
It is also evident from the Sentencing Hearing Transcript that the judge was upset
by the details of the allocution. On pages 37 and 38 the judge asks, "How did you get a
handgun?" "Where did you get the handgun from?" "Where?" "Where did you get it
from?" "Luis Flores gives you the handgun?" "Where did you get the gun?" "You were
not in this country legally?" "But you had a handgun?" On page 48 the judge asks "Did
you have the gun with you when you got out?" "Why? If you thought they had good
intentions." On page 57 the judge said "I'm going to stop you there. I don't need to
know where you went afterwards. I don't need to know what you thought or felt after.
Do you have anything else to tell me about the shooting?" On page 61 the judge stated
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You got out of your car with an automatic - a semi-automatic weapon, with a
round chambered, expecting that there were going to be problems. There were
problems and you ended up killing this man. It is aggravated for the use of a gun.
It is aggravated because a man died. It is aggravated because of the weekend and
the people that were at Willow Park. There are gang issues involved. It is such a
waste to see a 19 year old dead and a 17 and a 19 year old, and now a 23 year old,
in the Utah State Prison.
It is obvious that the judge was emotionally upset by what he had heard. He did
not take into consideration any of the defendant's account of how he was acting in self
defense, but rather picked out any instance he could find to give the defendant a harsher
sentence.
The judge was emotionally upset by the length of the allocution and by the
information that he heard in the allocution, and yet the defendant's counsel did nothing to
prevent his client from upsetting the judge or to prevent the judge from sentencing his
client while he was upset. The defendant's counsel was deficient in that he allowed this
to happen, and because of this, the defendant was prejudiced.
CONCLUSION
The defendant's counsel was deficient in that he did not protect defendant's right
to be sentenced at a later date. He did not protect his client's opportunity to withdraw his
plea of guilty, and he failed to request that the court use a presentence report to educate
the judge about the defendant and allow the judge to take advantage of the years of
studies and vast experience that comprises a presentence report. Furthermore, the
defendant's counsel was deficient in that he did not protect the defendant from being
sentenced by a judge who was emotionally upset by the allocution he had just heard.
These failures of the defendant's counsel resulted in the maximum sentence being
dealt out to defendant. As a matter of fundamental fairness, Appellant respectfully
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requests that the court remand this case to the district court to allow the defendant the
opportunity to file a motion to withdraw his guilty plea and take this case to trial.
DATED this / '

day of

, 20 <&.

T^W

k ^J Lft
CHAD B. McKAY
Attorney for Appell

CERTIFICATE OF MAILING
I do hereby certify that on this
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I mailed two true and correct copies of the foregoing Reply Brief of Appellant, postage
prepaid, U.S. Mail, to the following:

JEFFREY S. GRAY
Assistant Attorney General
160 E 300 S, 6th Floor
P.O. Box 140854
Salt Lake City, UT 84114-0854
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LEGAL ASSISTANT
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EXHIBIT A

PRIVATE
STATE OF UTAH
ADULT PROBATION AND PAROLE
Region 1/Logan
95 West 100 South #240
Logan, UT 84321
(435) 713-6240

POSTSENTENCE INVESTIGATION REPORT
Date Due: 09/08/05
Sentencing Date: 08/08/05
JUDGE Clint Judkins
Logan
(CITY)

First District
Cache UTAH
(COUNTY)

KathvHoxsie

NAME: Mynor Armando Ardon-Aguirre
ALIASES: Mynor Armando Ardon
ADDRESS:
14425 S Bitterbrush Rd
Draper, UT 84020
BIRTH DATE: 12/01/81 AGE: 23

Court Case No.
051100293

COURT

INVESTIGATOR

OFFENDER NO. 169140
PROSECUTINGATTY:
Bruce Ward
DEFENSE ATTY: Shannon Dernier
MARITAL STATUS: Never Married

Offense
Manslaughter, 2nd Deg Fel

EVALUATIVE ASSESSMENT AND PROBLEM

Plea
Guilty

Conviction Date
07/21/05

AREAS:

The defendant scores in the moderate risk/needs category on the Level of Services Inventory
assessment instrument. The assessment identifies significant problem areas with companions,
leisure/recreation, and financial.
Mynor Armando Ardon-Aguirre is a 23-year-old male who appeared before the court for the
offense of Manslaughter, a Second Degree Felony.
A brief summary indicates 4 people were involved in a gang fight at Willow Park in Logan,
Utah. The defendant, his friend Emmanuel Mendez got in a fight with Oscar Arieta-Simon and
Ruben Paz Flores. During the fight the defendant pulled out a handgun. Five shots were fired.
Oscar Arieta-Simon was shot four times. Oscar Arieta-Simon dies as a result of the wounds.

On July 21, 2005, Ardon-Aguirre appeared before Judge Thomas Willmore of First District
Court for the offense of Manslaughter, a First Degree Felony. The disposition of the court was
1-15 years in the Utah State Prison. Upon completion of the 1-15 years, he was to be turned over
to the Department of Homeland Security for deportation proceedings. He was ordered not to
return to the country unless he does so legally. He was also given a fine of $18,525.00, plus
interest. Judge Willmore also stated he was going to write a letter to the Board of Pardons
regarding the impact this case has had on the community.
OFFENSE:
A.

Plea Agreement: Mr. Aguirre was originally charged with Murder, a First Degree
Felony. Due to plea negotiations, the charge was amended to Manslaughter, a Second
Degree Felony, and Riot, a Third Degree Felony. Mr. Aguirre pled guilty to
Manslaughter, and the Riot charge was dismissed.

B.

Factual Summary of the Offense: Officer Kent Harris of the Logan City Police
Department reports on March 27, 2005, at approximately 3:41 p.m., officers were
dispatched to the area of Willow Park on report of gunshots being fired and a person
possibly being shot. While en route, all officers were advised that the vehicles involved
had left the park. One vehicle was described as a red Dodge Neon and the second was
described as a black Chevy Blazer with two male occupants.
While Officers Harris and Gale were southbound on Main Street and approaching 200 S,
a black Chevy Blazer was northbound on Main Street and did not appear to be in any
hurry. There was only one occupant in the vehicle. The Blazer turned off Main Street
and proceeded east on 200 South. Officer Harris then made the decision to stop the
vehicle. As Harris turned on 200 South, the Blazer made a left turn onto 100 East
(northbound), traveling very fast. As Harris turned onto 100 E, the Blazer was traveling
at a high speed to 100 S. Harris advised dispatch of the Blazer and the pursuit. The
pursuit continued on 100 E, passing through the red light at Center Street (at
approximately 50 mph). At 100 E and 400 N, the Blazer turned East on 400 N and then
north on 200 E. The Blazer passed through the stop sign at 500 N at approximately 35
mph. The pursuit continued to 1400 N (reaching speeds of 60-65 mph in a 25 mph speed
zone) and the Blazer then turned east on 1400 N. It then traveled to 600 E and turned
south on 600 E and turned into the Emergency Room parking lot.
After the Blazer came to a stop, Harris engaged the driver, who was now exiting the
vehicle. The driver, identified as Emmanuel Mendoza, was ordered to the ground. At
this time, Mendoza informed Harris his friend was in the back of the vehicle and had
been shot. Officer Gale placed Mendoza in handcuffs. The rear of the vehicle was
opened where a male Hispanic lay on his back looking very pale and unresponsive.
Harris then went into the Emergency Room and advised'the staff there was a male at the
front entrance who had been shot and needed assistance. The victim, Oscar ArietaSimon, was taken by ER personnel into the ER, where CPR and other emergency
treatment began.
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Detective Wes Land, who is a medical examiner, responded to Logan Regional Hospital,
where he examined Oscar Arieta-Simon in ER #2. Oscar Arieta-Simon was unresponsive
and all efforts to revive him failed and he was pronounced dead at 4:25 p.m. by Dr.
Stegelneier. Detective Land found that Arieta-Simon had five wounds; a small opening
on the right side of the torso, a small opening on the right upper leg in the thigh area, a
small wound on the outside of the right hand (a close-range wound with gunpowder burns
on it), another small opening in the palm of the right hand, and a small opening on the
lower left side of the torso. A small opening was also found in the lower left back. Xrays taken at the hospital showed two foreign objects in the torso of the victim. A third
foreign object could be seen in the right upper leg. All of the above-listed wounds were
believed to have been inflicted by a .22 caliber ammunition shot from a Strum Ruger .22
caliber semi-automatic handgun. All the gunshot wounds were believed to have been
inflected at a close range, particularly the wound on the outside of the right hand.
Detective Curtis Hooley arrived at the Logan City Police Department and interviewed
Emmanuel Mendoza, the 17-year-old male present during the shooting. Hooley asked
Mendoza to tell him what happened. Mendoza said he and Arieta-Simon were at Logan
Auto Zone, located at 1125 N Main, in the parking lot. Mendoza said while they were
there, a male he knew only as "Ruben" pulled up in a red/orange Dodge Neon with
another male he described as being a bald male Hispanic, name unknown to him.
Mendoza said he and Arieta were approached as they sat in their Blazer. Mendoza said
he has had problems with these individuals before. He stated they are gang members
from a gang out of South America. Detective Hooley asked Mendoza if he and Arieta
were gang members. Hooley noted Mendoza was wearing a red t-shirt and Adidas shoes
with red laces in them. Mendoza said he and Arieta were members of the Hyrum Town
Locals (HTL). Mendoza said Ruben and the bald male wanted to fight, and the bald guy
told them he had enough for the both of them. Mendoza said he asked the bald guy what
he was going to do, and the bald guy told Mendoza to "hit me, hit me." The four of them
talked about having a "two straight up" fight, meaning no weapons, just fists, one on one.
Mendoza said they decided to go to Willow Park to fight because there were too many
people in the area of Auto Zone.
Mendoza said he and Arietta started driving for Willow Park and at first, Ruben and the
bald guy were following them. They arrived at Willow Park, parking in a quadruplex
parking lot near some basketball standards and waited for about five minutes before the
Dodge Neon arrived. Mendoza said they talked about the fact there were too many
people in the area, so they decided to go near the batting cages to fight. Mendoza said
they drove to that area and he and Arietta got out of the Blazer to fight. Mendoza stated
the bald guy asked him if he had any guns and Mendoza said he told him he didn't and
lifted up his shirt and showed him. Mendoza said the bald guy got out of the van and he
and Arietta started fighting. Mendoza said Ruben would not get out of the Neon, which
he was driving. Mendoza stated he was trying to get Ruben to get out and fight him, but
he would not. Mendoza said at one point, Ruben turned the wheels of the car in the
direction toward him and backed the car up rapidly, trying to run him over. Mendoza
stated he moved out of the way and was not struck. Mendoza said he was kicking
Ruben's car, trying to get him out of the car. Mendoza said he tried to hit Ruben through
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the window and Ruben finally got out of the car and displayed a knife to him, extending
it out and making flashing motions toward him.
Mendoza said he grabbed the knife and punched Ruben in the mouth. Mendoza said
Arietta had the bald guy in a headlock and Ruben told Mendoza to tell Arieta to let him
go. Mendoza said he told Arietta to let him go. Mendoza said Ruben continued swinging
the knife at him. Mendoza said Ruben went and punched Arietta in the head and
Mendoza advanced and punched Ruben in the mouth. Mendoza said Ruben swung the
knife and cut Mendoza on the hand. Mendoza had a scrape-type injury on the web of his
hand between the thumb and forefinger on his right hand. Mendoza said while this was
occurring, he heard four to five gunshots and looked and saw Arietta on the ground,
holding himself in the midsection like he was in pain. Mendoza said he saw the bald guy
with a gun. Mendoza stated he ran to the bald guy and hit him and he fell to the ground.
Mendoza stated he grabbed the barrel of the gun and dragged the bald guy while he was
trying to pull the gun away from him. Mendoza said Ruben continued trying to cut him
with a knife and he was kicking toward Ruben, trying to keep him away. Mendoza said
he let go of the gun. Mendoza stated he tried to pick Arietta up and the bald guy tried to
shoot him. Mendoza stated he tripped over the curb and fell onto the grass, at which
point the bald guy pointed the gun at him and tried to shoot him, but the gun only clicked.
Mendoza said he thought he must have been out of bullets or something.
Mendoza described the gun as being an older gun, possibly a revolver, with a copper
color. Mendoza said he thought it was a small caliber because the hole in the barrel was
small. Mendoza stated Ruben and the bald guy got into the Dodge Neon and took off
south. Mendoza went to Arietta and told him to get up, but he couldn't. Mendoza said
he and another male, now known to be Brooks Hoffman, picked up Arieta and placed
him into the back of the Blazer and he drove Arietta to the Logan Regional Hospital,
where he was placed under arrest.
Detectives Curtis Hooley and Jeff Simmons conducted a Spanish interview of Armando
Aguirre concerning the day's events. Detective Simmons asked Aguirre what had
happened that day. Aguirre stated those "Chavos" were always following and
persecuting them and that they carried firearms to kill them. When asked who the
"Chavos" were, Aguirre provided the names of Harvey Mendoza, Emmanuel Mendoza,
and another named "Oscar." Aguirre did not know the last name of Oscar. Aguirre
initially stated he did not know if the two opposing persons that day were the two
brothers, or if it was Oscar and one of the brothers. He stated he and Paz-Flores were
going to Hyrum that day to deliver immigration papers to Aguirre's brother. Paz-Flores
was driving. As Paz-Flores and Aguirre drove around, they came into contact with the
two opposing persons. Paz-Flores stated to Aguirre that those persons were the ones that
wanted to kill him (Paz-Flores). Aguirre related that those persons had been involved in
puncturing the tires of Paz-Flores's red car at ICON Health & Fitness a few days prior.
Aguirre stated that he did not wish to have any problems with them but that they kept
harassing and persecuting Paz-Flores and Aguirre.
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Simmons asked Aguirre why those persons hated Aguirre so much. Aguirre stated it was
because he and Paz-Flores were from Guatemala. Aguirre didn't know if it was envy or
just hate, but that they didn't like them. Aguirre stated the police had been called on
several incidents in the past. When asked about what happened that day, Aguirre stated
they met the two other persons at Willow Park. Aguirre said they were only going to
talk, not fight. Aguirre said the two other persons threatened to ufuck him up." Aguirre
said he didn't want to hurt those persons. Aguirre stated he had a pistol with him.
Aguirre said the gun did not belong to him, but had been left by a friend. Aguirre said
one of the persons kicked him in the back while the other grabbed him by the neck. The
other person kicked him and prevented Paz-Flores from helping to defend him. Aguirre
stated he felt like the person choking him (Oscar) was going to kill him and he couldn't
breath, so Aguirre pulled out his gun and shot him. Aguirre stated he did it in selfdefense. He said if he hadn't done that, Oscar would have asphyxiated him. Aguirre
didn't know what else to do. He stated when he shot Oscar, the other person (Emmanuel)
came and tried to grab the gun and shoot Aguirre. When asked why Paz-Flores and he
left, Aguirre said he didn't want to leave, but Paz-Flores was scared. Aguirre called the
incident a "moment of bad luck."
Simmons then asked for more details about the incident. Simmons asked Aguirre how
both parties arrived at Willow Park at the same time. Aguirre stated he and Paz-Flores
were always passing by Willow Park. He said Emmanuel and Oscar followed them from
Main Street to Willow Park. Aguirre said he and Paz-Flores went to visit Raul, PazFlores's cousin. As they passed by Beto's Restaurant, they observed a black vehicle
occupied by Emmanuel and Oscar. Aguirre said Paz-Flores parked their car in the
parking lot of Auto Zone and both of them exited their vehicle and walked toward the
black vehicle. The persons in the black vehicle exited their vehicle and walked
aggressively toward he and Paz-Flores, Aguirre said the pistol was left below the
passenger seat of Paz-Flores's vehicle. Aguirre said he warned Emmanuel and Oscar that
they better not produce a knife or pistol because Aguirre didn't want to hurt them.
Aguirre stated Oscar kept reaching for his front pocket as if there was some sort of
weapon in it. Aguirre said the other person from the black car was Emmanuel. Aguirre
stated he told the others he didn't want to fight, only talk. Simmons asked Aguirre if he
had at any time checked Oscar and Emmanuel for weapons. Aguirre said he asked them
if they had weapons, but they denied that they did, but they did not show Aguirre that
they were unarmed. Aguirre stated Emmanuel and Oscar wanted to go to another place
but Aguirre refused and left with Paz-Flores. Aguirre said he thought Oscar and
Emmanuel were going to be watching for them, so he told Paz-Flores to go to Willow
Park and see what was happening there. Aguirre stated Oscar and Emmanuel entered
their vehicle and left the Auto Zone parking lot.
Aguirre and Paz-Flores went south on Main Street and turned on a road near Macey's to
go to Willow Park. Aguirre said the black vehicle followed them for a distance down
Main Street, but then disappeared. Aguirre said they arrived at Willow Park having taken
the road near Macey's (Golf Course Road) and just happened to see the black vehicle
with Oscar and Emmanuel in the area. Aguirre was asked if there was ever an agreement
with the other party to go to Willow Park. Aguirre initially stated there was no
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agreement to meet. Simmons asked Aguirre why they would take a detour to Willow
Park to go to Hyrum if they were on Main Street. Aguirre stated it might have been to
take a shortcut or to lose the black vehicle that had been following them. However,
Aguirre had stated earlier that they had already lost the black vehicle further north on
Main Street. Aguirre said he didn't want them knowing where he was going in Hyrum.
Because Simmons felt Aguirre was being less than truthful, he advised Aguirre that his
narration of the events was not matching up with what others had described. Aguirre
stated that while en route to Willow Park, the pistol was still under the passenger seat of
Paz-Flores's vehicle. Simmons then asked Aguirre again if there was any agreement with
the other party to meet at Willow Park. Aguirre answered in the affirmative. Aguirre
stated while at Auto Zone, the other party asked him and Paz-Flores to follow them.
They did so, but lost track of the black vehicle while on Main Street. Aguirre and PazFlores went to Willow Park and located the other party. Aguirre stated his intentions
were peaceful. He said no stops were made between Auto Zone and Willow Park.
Aguirre said upon arriving at Willow Park, they initially observed a black vehicle waiting
in the first set of parking stalls. Aguirre said they drove to the quadruplex parking lot,
where the incident occurred, and the black vehicle followed. Aguirre exited the vehicle.
Ruben Paz-Flores did not want to leave the vehicle. Aguirre admitted he exited the
vehicle with the pistol, but did not have the intention of hurting anyone. When asked
why he took the gun, Aguirre responded that he was afraid Emmanuel and Oscar would
take out something (i.e., weapon) before he did. Aguirre said he put the gun in his right
front pocket so it was covered. Aguirre said the black vehicle parked near their car.
Oscar was the driver and Emmanuel was the passenger. Aguirre said Emmanuel and
Oscar left their vehicle first and that he and Paz-Flores did not wish to exit their vehicle.
Aguirre then exited the vehicle and asked to speak peacefully to them. Insults were
exchanged. Aguirre said he told Oscar and Emmanuel that he didn't want to hurt them,
but warned them not to produce a knife or he wouldn't like it and would defend himself.
Aguirre stated Oscar and Emmanuel made negative comments as to why Paz-Flores
would not exit the vehicle. Aguirre said Paz-Flores did not want to and that they should
only talk. Aguirre said Oscar and Emmanuel should have known he had a weapon
because he was motioning or pointing to his right front pocket to indicate a weapon was
present. Aguirre stated Emmanuel and Oscar began to circle him and that one of them
(he thinks it was Emmanuel) kicked him in the back while behind him. The other one
(Oscar) grabbed him by the neck and put him in a chokehold. Aguirre said they
threatened to kill him. Oscar was behind Aguirre, choking him. Aguirre stated Oscar's
chokehold prevented him from breathing and it began to affect his vision. Oscar refused
to let go of him. Paz-Flores exited the vehicle and came to Aguirre's aid. Aguirre was
not sure what Paz-Flores did, due to the choking. Oscar continued to choke Aguirre.
Aguirre stated at that point, he felt he was going to die and "grabbed the gun and shot
him."
A fake, real-sized gun was brought to the interview by Detective Hooley. Simmons
asked Aguirre to show him how the gun had been placed into his pocket. Aguirre placed
the gun handle down into his oversized right front pants pocket. Aguirre then
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demonstrated how he pulled the gun from his pocket with his right hand, turned to his
left, and fired the pistol under his arm into Oscar's body mass. Aguirre stated Oscar
swore when the gun went off and still didn't release his grip. Aguirre said he didn't think
. he shot Oscar or that he had missed. Aguirre then demonstrated that the physical conflict
occurred on the ground with Oscar on top of Aguirre. Aguirre stated and showed that
Oscar was almost completely on top of him. Aguirre then said he turned his torso as far
as he could to shoot at Oscar. Oscar let go of Aguirre, then rolled to the ground behind
him. Aguirre then began to explain how Emmanuel grabbed him from behind and
grabbed the gun from that position and a wrestling match occurred. Aguirre stated during
the struggle, Emmanuel purposely tried to aim the gun at Paz-Flores, who was standing a
short distance away.. Emmanuel then applied pressure to Aguirre's trigger finger to fire a
bullet at Paz-Flores, which missed.
In clarifying the shooting of Oscar, Aguirre stated he thought he shot two times at Oscar
and believed he hit Oscar in the lower left torso and/or leg area. Aguirre stated he
thought there were only a total of four shots fired; two at Oscar, one at Paz-Flores during
the struggle, and one at Emmanuel that he thought struck him in the arm. Aguirre stated
Emmanuel fell to the ground as though he were struck. Aguirre said he and Paz-Flores
left the area and wanted to go to Hyrum, which was their original destination. Simmons
asked Aguirre why he left the scene if it was an accident or self-defense and why he
didn't contact the police. Aguirre said he was very scared and full of fear. Aguirre stated
he told Paz-Flores to go to Hyrum to deliver the immigration papers. Simmons asked
Aguirre if he was still going to Hyrum even after all that had happened. Aguirre could
not adequately explain that.
Simmons then confronted Aguirre and told him he thought he was not being truthful with
him. Simmons told Aguirre that Paz-Flores had also spoken to them and the two stories
were not matching. Aguirre responded that if he could have released himself from Oscar,
he wouldn't have had to hurt him. He said he didn't have the intention to hurt anyone,
Simmons asked him why he took the gun with him from the vehicle to confront Oscar
and Emmanuel. Aguirre stated Paz-Flores told him they were carrying a firearm, but
after further questioning, Aguirre admitted they weren't sure. Aguirre was clearly asked
if there was any time during this event when Oscar or Emmanuel revealed a knife, gun, or
other weapon. Aguirre stated they did not. Simmons confronted Aguirre again, advising
him that he was not telling the complete truth and giving him some of the examples
mentioned above. Simmons asked Aguirre how many times he shot Oscar. Aguirre
stated he only shot once (whereas before, he had stated he shot Oscar twice). Simmons
advised Aguirre that Oscar had been shot a total of four times, one of which entered in
the back. Simmons explained to Aguirre that it seemed probable that while Oscar was on
the ground with his back exposed, Aguirre shot him one final time in the back. Simmons
then asked Aguirre what Oscar would tell them when they spoke with him. Aguirre
stated, "That is what he has to say took place." Simmons asked Aguirre to tell him
truthfully what happened. Aguirre stated, "In reality, that is what happened, because in
the end, I didn't know what I was doing." Aguirre said he really didn't remember how
many shots he fired at Oscar, but when asked if he remembered shooting Oscar once in
the back, he replied, "Yes, it is possible that is what happened." Aguirre admitted he
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knew shooting Oscar could kill him. Aguirre repeated that it was possible that a shot had
been fired into Oscar's back. Aguirre stated perhaps, as he was rising from the ground,
he fired more shots at Oscar. Aguirre said it was an act of cowardice to shoot him in the
back, but did agree that in the heated, desperate moment when he was gasping for air, it
could have happened.
Aguirre asked if Oscar was alive. Simmons told him Oscar was at the hospital. Simmons
then asked Aguirre again what Oscar was going to tell them about what happened. He
asked if Oscar would say Aguirre shot him in the back. Aguirre stated, "Yes, that's what
he is going to say." • ,.
Simmons asked Aguirre how he felt. Aguirre stated he felt very bad. He said he never
thought in his life that something like this would happen to him. Simmons reminded
Aguirre it was important for him to tell the truth and suffer the consequences of his
actions. Aguirre admitted again that he was guilty for shooting Oscar and that he had
never done such a thing in his life. Aguirre stated he believed they were going to kill
him. Aguirre said he thought Oscar was going to asphyxiate him because he wouldn't let
go. Simmons asked Aguirre how he obtained the injuries to his face. Aguirre said while
he was in the chokehold, Oscar was banging his head against the pavement. Aguirre
stated he was losing strength and could not breathe, and this is when the action occurred.
Simmons again asked Aguirre if Paz-Flores knew Aguirre had the pistol in the vehicle.
Aguirre said he thought Paz-Flores knew and that he may have seen the pistol. Aguirre
said Paz-Flores watched him pull the gun from below the seat and questioned Aguirre as
to why he needed to use it. Aguiire told Paz-Flores that because Paz-Flores wouldn't be
able to help him, they might try to kill him. Aguirre said he didn't think Paz-Flores knew
he had the gun prior to these events and if he knew, he didn't say anything about it.
Simmons asked Aguirre if Paz-Flores had a knife. He said he thought Paz-Flores did, but
it was only a small knife. Aguirre knew Paz-Flores had a knife because he saw it in his
pocket. He pointed to his right front pocket. Part of the knife was outside the pocket.
Simmons asked if Paz-Flores used the knife in this incident. Aguirre stated he didn't
know what was going on because he was being choked.
Simmons reviewed the incident one more time with Aguirre. Aguirre said when he was
being choked, he heard his friend tell Oscar to let him go. Emmanuel didn't say anything
during the confrontation about Aguirre being choked. Emmanuel did try to call PazFlores out of the vehicle to fight. Paz-Flores did eventually leave the vehicle to try to aid
Aguirre. Aguirre did state that as he was rising after having initially shot Oscar, he shot
at Oscar again while he was still lying on the ground and may have hit him in the back.
Emmanuel grabbed Aguirre and the pistol from behind. A struggle ensued as Emmanuel
tried to shoot the gun at Paz-Flores. Emmanuel applied pressure to Aguirre's trigger
finger and the gun fired at Paz-Flores's general direction. Emmanuel then tried to point
the gun back to aim at Aguirre. Aguirre moved to the left and the shot fired over his right
shoulder. Aguirre stated he is sure he hit Emmanuel in the arm or shoulder because
Emmanuel fell to the ground and was cursing. Aguirre stated he didn't shoot any other
shots at Emmanuel. Aguirre said he shot Emmanuel because Emmanuel was trying to
aim the gun toward him.
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Paz-Flores drove normally while southbound on the highway after leaving the scene.
Simmons asked Aguirre what type of conversation occurred between he and Paz-Flores
while on the highway. Aguirre said Paz-Flores told him he shouldn't have shot at Oscar,
and Aguirre replied that if he had not shot Oscar, Oscar would have choked him. Aguirre
stated his eyes were red not from anger, but from the choking. Paz-Flores suggested
during the drive that maybe they could hide from the police by leaving Utah. Aguirre
said he told Paz-Flores the police would eventually find them. Aguirre stated he and PazFlores did not compare stories prior to their capture. Aguirre reiterated that he did not
shoot Oscar in the .back out of hate, but as he was rising from the ground, he fired from
under his arm.
Simmons asked Aguirre again if he had gone to Willow Park in order to fight Oscar and
Emmanuel, and Aguirre stated he never made any agreements to fight them and that he
didn't want to fight them. He stated Oscar and Emmanuel belonged to a gang called
"HTL," which stands for Hyrum Town Locals. Aguirre said the gang was about ten
members strong and was violent. Simmons asked Aguirre about his belt and the number
"13" on his belt buckle. Aguirre said the "13" is a sign of gang-bangers, but that he did
not wear it for that reason. Aguirre stated he purchased the belt at Fashion 4U. Aguirre
said he never wanted to belong to a gang, otherwise he would get tattoos and wear other
shirts. Aguirre said again he does not belong to any gang, but knew Oscar and
Emmanuel did belong to a gang and that their color was red. They also wear bandanas on
their head. Aguirre said part of the reason for Oscar and Emmanuel's hate for him and
Paz-Flores is because they think a girlfriend was taken from them. Paz-Flores might
have done this, but not Aguirre.
Simmons asked about any drug usage, and Aguirre stated he had only tried marijuana in
his youth and denied using any other type of illegal drug. Simmons asked Aguirre what
should happen to someone who shoots another person. Aguirre stated the law should
punish that person and put him in jail. Aguirre spoke more of defending himself.
Simmons asked Aguirre what should happen to him. Aguirre hesitated, then stated he
should be punished in jail for maybe all of his life. Aguirre also stated people have
rights, and the law would account for that. Simmons then advised Aguirre that Oscar had
passed away. Aguirre lowered his head and began to cry. After a moment, Simmons
asked Aguirre what he was thinking. Aguirre stated that it would have been better if
Oscar had killed him. Aguirre stated he was feeling very guilty and bad.
Moments later, after a discussion with Cache County Deputy Attorney, Don Linton,
Armando Aguirre was charged with Murder in the First Degree. Ruben Alfonso PazFlores was charged with Obstructing Justice, a Second Degree Felony, and Aggravated
Assault, a Third Degree Felony.
C.

Defendant's Statement: Mr. Ardon-Aguirre gave a sworn statement at the time he
entered his plea. This investigator asked the defendant if he would want a copy of his
statement given to the Board of Pardons. He indicated that he would. This investigator
has obtained a videotape of his testimony.
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The following is a handwritten statement Mr. Aguirre submitted to this investigator:
They told me the plea negotiations would be the best for me and that I would have
the right to explain everything, the judge would listen to me and afterward
sentence me to less than 15 years and if they deported me, they would give me no
more than four years, and 1 couldn't prove my innocence because the officers had
done everything possible. I couldn't prove my innocence and it would have been
a great risk to go to trial and I wouldn't find justice. So they told me everything I
needed to say, and if I accepted this, I would need to answer everything. They
told me I had to answer them right at that moment, and so that is what I did. But I
don't feel good about it because even though ] explained everything with sincerity
and certainty, they didn't give me even one right. They also don't believe I feel
really bad about what happened the day of the accident in Willow Park. They
think I'm bad and don't think that I also have a mother and brothers and sisters
who suffer for me. And I have a girlfriend with two children and they need me as
well. They also don't believe I'm willing to leave the area so that I don't have
any more problems. In truth, I feel badly for Oscar and for his family. Equally I
feel badly for my family. My God, I don't understand how this could have
happened. I want you to understand that even though I am here, I would give my
life for him to be alive. Heavenly Father knows that I didn't want to hurt anyone.
He also knows I didn't and I don't desire harm toward anyone. I feel everything
that happened is so unfortunate. And so I ask Father in Heaven, who is ailpowerful, to forgive us both and to send not only comfort but also many blessings
to his family, and that he do so equally with mine.
2).

Investigator's Comments: Mr. Aguirre said there might be other information he wants to
submit to the Board of Pardons. This investigator suggested that he write out the
information and submit it to the Board. He said in this case, people just wanted to put
people in jail.

E.

Custody Status: Mr. Aguirre has been in custody since the offense on March 27, 2005.
Therefore, he had served 116 days at the time of sentencing on July 21, 2005.

F.

Co-Defendant Status: Emmanuel Mendoza pled guilty to Riot, Third Degree Felony,
and was sentenced to the Utah State Prison on June 7, 2005. Ruben Paz-Flores pled
guilty to Aggravated Assault, Third Degree Felony, and Riot, Third Degree Felony. He
was sentenced to the Utah State Prison on June 28, 2005.

CRIMINAL
A.

HISTORY:

Juvenile Record: None
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B.

Adult Record:

Date
03/27/05

Agency
LCPD

Offense
Murder

Disposition
Present offense

C.

Pending Cases: None

D.

Gang Affiliation: The defendant said he is not a member of a gang. It is evident from
his companions that he has been involved in a gang here in the Cache Valley Area.

E.

Probation/Parole History: None

VICTIM IMPACT STATEMENT AND

RESTITUTION:

Oscar Arieta-Simon died as a result of this incident. He participated in this event. The life of
Oscar Arietta-Simon's can never be revived. This investigator has attempted to contact Gusmorv
and Maxima Arieta, with negative success. They have talked to Teryl Warner at victim's
services and they are not eligible for any money because their son was actively involved in the
incident. Ms. Warner said their church and friends paid for Oscar Arieta Simon's funeral.
There is another victim in this case: the public. The residents of Cache Valley have the right to
believe they can go Willow Park without the fear of being shot or killed. The residents have a
right to bring their children to the park, to have a picnic, to see the animals without fear. What
the community has lost as a result of this offense is priceless.
DEFENDANT'S

LIFE HISTORY AND CURRENT LIVING

SITUATION:

Mynor Armando Ardon-Aguirre was born on December 1, 198], in the country of Guatemala.
He was one of eight children born to Ruttito and Bernadino Orejama. He stated his father died
when he was six years old. He said his living conditions were really bad, and if he were to tell
people, no one would believe him. He said he suffered from hunger and other "stuff while
growing up.
He indicated he ran away from home when he was younger and went to his uncle's home. He
informed this investigator that he was physically abused by his uncle. He stated his mother was
going to report his uncle to the police, but never did. He stated he was not sexually abused.
The defendant said he has a good relationship with his mother and siblings. He said his mother
came to the U.S. around 2000. The defendant said he came to the U.S. in 2002. He said he has
legal paperwork to show his entry into the U.S.
The defendant also informed this investigator that his mother is presently living in the state of
Nebraska. He said the other gang members found out where his mother was living, so she
moved out of the state.
As noted, the defendant is presently incarcerated in the Utah State Prison.
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The defendant had been living with Inerie Carillo. He said he has one child, due in August of
2005. He said she has one child from a previous relationship. He also indicated his girlfriend has
always been there for him.
In regards to his physical health, the defendant said his head hurts sometimes. He thinks his
head has been hurting because of what is happening in court. He said he was traumatized and he
wanted us to know. He also indicated he would like to write a whole report, not leaving anything
out. He said when he was in court testifying, the judge kept interrupting him. He said he felt
like the judge knew some of the story. He also stated that the judge "badgered" him.
He said his emotional health varies. He said on some days, even the most minimal noise can
cause a 30-minute headache. He indicated he did not want to bother anyone with this, including
the deputies. He also stated after he got in jail, he started having muscle spasms when he went to
sleep. He said he would wake up, and then go back to sleep and have the spasm again. He said
it was a recurring cycle.
EDUCA TION, EMPLOYMENT AND FINANCIAL INFORMA TION:
The defendant completed six years of school at Rural Mexta Debeleen in Escipulas, Guatemala.
At that time, he had to leave school in order to work and help support his family.
The defendant indicated he was working through Intermountain Temporary Services as a laborer,
where he would earn approximately $6.50 an hour. He said prior to this, he had worked at ICON
in Logan, UT, for a period of one day. He said he got into a fight and never went back. He said
prior to this, he worked at Miller's in Hyrum, UT.
The defendant said he was able to meet his monthly bills because he was working through
Intermountain Temporary Services.
SUBSTANCE ABUSE HISTORY:
The defendant said he would occasionally drink beer. He said he doesn't like alcohol or mixed
drinks. He said it has been months since he has consumed any type of alcoholic beverage.
Regarding his use of drugs, the defendant denies using any type of illicit drugs.
RESULTS OF

INVESTIGATION:

The following are excerpts from the incident reports involving Mendoza and Oscar
Arieta, the victim in the Willow Park shooting:
Deputy Brian Larsen of the Cache County Sheriffs Office reports on March 21, 2005,
two individuals by the name of Emmanuel Mendoza and Oscar Arieta showed up at
Bridgerland Applied Technology College around 1:00 p.m. The two individuals wanted
to fight with Javier Hernandez, Jr. The teacher, Sam Hilton, who was teaching the meat
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cutting class, knew Javier was in the back room and told Emmanuel and Oscar, who were
enraged and wanted to fight with Javier, that he was not there that day. Emmanuel and
Oscar then left. Upon arriving at home, Javier spoke with his father and told him what
had happened. Javier Hernandez, Sr., then called dispatch to report the incident. Deputy
Larsen was assigned to investigate the case. In talking to Javier, he told Deputy Larsen
the two individuals, Emmanuel Mendoza and Oscar Arieta, had come to fight with him
and he did not know why or over what. The teacher, Sam Hilton, also said to Javier that
one individual had brass knuckles on. Deputy Larsen asked Javier when he had last
spoken with Emmanuel and Oscar. Javier told Larsen it was back in August at the start
of the semester.
Deputy Matt Pearce of the Cache County Sheriffs Office reports on March 22, 2005, at
approximately 5:50 p.m., dispatch received a report of two individuals at 452 Valley
View Drive with a gun. Dispatch said the phone call then disconnected. Deputies Pearce
and Beddingfield were assigned to investigate the complaint. As they approached the
front door of the residence, Emmanuel Aguilar and Luis Arden came from inside the
home. Both individuals walked back to the patrol car and the officers searched them for
weapons. They did not find any. Deputy Openshaw arrived and assisted with language
translation. Emmanuel Aguilar stated two individuals he identified as Emmanuel and
Javier Mendoza came to his residence and knocked on the door. They asked to speak to
Ruben and Raul Flores. Emmanuel Aguilar told these individuals Ruben and Raul were
not at his residence. Emmanuel Aguilar then said Emmanuel Mendoza pulled a pistol
from inside his belt line and brandished it. Mendoza did not point it at Aguilar and just
showed Aguilar he did have a gun. Emmanuel and Javier Mendoza then left the
residence. Aguilar said he believed this happened at about 4:00 p.m. A vehicle they
believed to be the suspect's vehicle drove by again at about 5:50 p.m. They then became
fearful and contacted 911. Aguilar stated he had personal known Emanuel and Javier
Mendoza and he had prior dealings with them and had positively identified each of these
individuals as being the same individuals that had been at his door.
Deputy Matt Pearce of the Cache County Sheriffs Office reports on March 27, 2005, at
approximately 9:11 p.m., dispatch received a call from Armando Raymundo Ganez, who
was concerned about the welfare of his juvenile son. Deputy Pearce was assigned to
investigate the complaint. Raymundo and Veronica Ganez were concerned because their
son, Raymond, had had various threats from Emmanuel Mendoza. Raymundo and
Veronica received a call from the assistant principal at Mountain Crest High School,
informing them that Raymundo Ganez, Jr., may be in danger because of high tensions in
local gangs. Raymundo and Veronica were worried about the possibilities of sending
their son out of state to live with relatives until the tensions decreased. Armando and
Veronica had been told there had been feuding over a gang-related incident earlier in the
day and they did not want their son to be in danger. Raymond Jr. said he had never been
involved in a gang, but he had been beaten up by an individual six months ago that
claimed gang affiliations. Raymond said after the investigation, the assault individuals
were sent to detention. Emmanuel Mendoza sent threats by way of third party against
Raymond. Sgt. Peterson and Sgt. Johnson were working gang enforcement and they
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spoke with Raymond. He tried to identify the gang Mendoza belonged to. Raymond
stated they called the gang the Hyrum Town Locals.
Deputy Avery Stewart of the Cache County Sheriffs Office reports at approximately
12:10 a.m. on April 1, 2005, he was contacted by dispatch and told there was a threat
complaint at 332 W 200 S in Hyrum, UT. When Stewart arrived on the scene, he met
with the complainant, who was identified as Carlos Gutierrez. Carlos stated he had
received a telephone call recently from his sister-in-law, Elena Gutierrez-Torres. Elena
informed Carlos she had recently received a phone call that was made by a female
individual. This female stated she was headed to Ogden to get her cousins, who were
arriving from California. The female said she was going to meet her cousins in the
Ogden area and then was going to bring them to Cache Valley. The female on the
telephone stated these individuals were going to kill Carlos. Carlos also stated he had
received a phone call from his father, who lives in Phoenix, AZ. An individual from the
Hyrum area had contacted Carlos's father and informed him they had heard Carlos's life
might be in danger. Carlos stated in December of 2004, he had a physical fight with
Armando Ortiz at the ICON plant located in Smithfield. Carlos stated he shoved
Armando, but Armando did not retaliate. Carlos stated he made fun of Armando because
he felt Armando was a coward and would not fight him. Carlos said this incident was
reported and handled by law enforcement. Carlos said he also got in a physical
altercation with Raul Rosa on February 20, 2005. Carlos said Raul suffered head injuries
after the fight and law enforcement arrived on scene and Carlos was cited. Carlos stated
he took care of the offense and spent two days in the Cache County Jail. Carlos stated
these individuals are associated with the suspect and the victim in the recent homicide
case at Willow Park. Carlos said he felt these threats might be in relation to that incident.
Carlos also believed Raul Rosa and Armando Ortiz may also be out to get even with him
because of the prior incidents that occurred.
COLLATERAL

CONTACTS:

None
Respectfully submitted,

Kathy Hoxsie, District Supervisor
Attachments:
KH:nb
postreport.ardon-aguirre
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EXHIBIT B

IN THE UTAH COURT OF APPEALS
STATE OF UTAH
Plaintiff and Appellee,
vs.
Case No. 20050720-CA
MYNOR ARMANDO ARDON-AGUIRRE
Defendant and Appellant.

AFFIDAVIT OF DIANNA RODDOM

STATE OF UTAH

)

COUNTY OF WEBER

)

Dianna Roddom, upon oath, deposes and says:
1.

I am the staff supervisor of Adult Probation and Parole in Ogden, Utah.

2.

I have been working for corrections for the past 14 lA years.

3.

I have been the staff supervisor of Adult Probation and Parole for the past
three (3) years.

4.

Previous to working as the staff supervisor, I worked as an agent in this
office.

5.

I have seen presentence reports that were done on a typewriter around 25
years ago.

6.

The process for preparing presentence reports in constantly changing and
being improved upon.

7.

A lot of work goes into preparing presentence reports. It usually takes an
agent approximately 6 lA hours to prepare a report.

8.

When preparing a presentence report, an agent will gather information
pertaining to the current case: police reports, autopsies, and other pertinent
information.

9.

The first section of a presentence report includes a statement by the
defendant of the offense, their feelings regarding the offense, and what
they think should happen to them. A presentence report will also contain
what a defendant's goals are regardless of what his sentencing might be.

10.

A presentence report is a comprehensive report that includes all areas of a
defendant's history: what the defendants criminal history is, what their
family life is like, do they have a good relationship with their parents, are
they married, do they have children, how do their family members feel
about the defendant's offense, what is the defendant's educational
background, how many years of education did they receive, did the
defendant graduate from high school, if the defendant didn't graduate
from high school then why not, does the defendant have plans to go back
to school, was the defendant ever suspended from school, has the
defendant ever been involved with gangs, is the defendant currently a
member of a gang, where has the defendant lives and for how long, what
is the defendant's health like, does the defendant take any medications,
has the defendant ever received counseling, has the defendant ever been
mentally or physically abused, has the defendant ever been a victim of

domestic violence, does the defendant have anger management issues, is
the defendant currently employed, what is the defendant's work history,
what job skills does the defendant have, has the defendant ever been
involved in the military, what is the defendant's financial situation, does
the defendant receive state welfare, what are the defendants sources of
income, are there any judgments against the defendant, has the defendant
ever declared bankruptcy, does the defendant have any debts, does the
defendant pay child support, does the defendant have a substance abuse
problem, has the defendant ever used drugs, was the defendant on drugs
when the offense was committed, when was the last time the defendant
used drugs, does the defendant have a problem with alcohol, when did the
defendant first use alcohol, was the defendant drunk when he committed
the offense, has the defendant ever had counseling for drug abuse.
11.

All of the factors of the defendant's history are taken into consideration in
determining the sentencing recommendation.

12.

After the agent who has been assigned the case finishes compiling the
history of the defendant, a committee of agents meets together to discuss
the sentencing recommendation. The committee uses a matrix, which has
been prepared by the sentencing commission, which takes into account the
defendant's background, to get a recommended sentence.

13.

The committee takes into account all of the aggravating and mediating
circumstances and will sometimes deviate from the recommended
sentence based on those circumstances.]
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14.

In the presentence report the committee includes any testing that has been
done and any letters that have been sent to them in support of or against
the defendant.

15.

The committee makes a recommendation on what programs the defendant
should complete or what the defendant should have to do to help
rehabilitate the defendant.

16.

The board of pardons uses the presentence report to help them determine
how long the defendant should stay in prison, whether they need
counseling, or what other treatment they may be in need of.

17.

I don't think that any of the judges or attorneys in Weber County would
ever let a murder case go without having a presentence report done. I
think that the defense attorney would always recommend a presentence
report and a judge would always want a presentence report on such a case.

18.

The only time I have seen a judge not order a presentence report on a
felony case is when the defendant is already in prison and there is already
a presentence report on that individual.

19.

Further, affiant saith not.
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