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IN THE UTAH COURT OF APPEALS

JANET S. PEREZ,

Petitioner/Appellant, :  BRIEF OF APPELLANT

VS.

UTAH DEPARTMENT OF HEALTH,
DIVISION OF HEALTH CARE
FINANCING, :  Appellate Case No. 20050895-CA

Respondent/Appellee.

JURISDICTIONAL BASIS FOR THIS APPEAL

This Court has jurisdiction of this petition for review pursuant to Section 78-2a-
3(2)(a), Utah Code, “final orders and decrees resulting from formal adjudicative
proceedings of state agencies. . . .”

ISSUES PRESENTED FOR REVIEW

1. The central issue in this case is whether the Final Agency Order incorrectly
concludes that a parcel of real property held by the Atticus Family Trust pursuant to an
Irrevocable Trust Agreement dated September 15, 1992 (hereafter sometimes “Trust” or
“Trust Agreement”) is an asset of the petitioner, Janet S. Perez (hereafter “petitioner” or
“Mrs. Perez”) which disqualifies Mrs. Perez from Medicaid assistance on the grounds

that its value exceeds the Medicaid asset limit. The standard of review of this issue is
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essentially a correction of error standard involving interpretation and construction of the
Irrevocable Trust Agreement, in light of Utah law, and the applicable Medicaid statutes
and regulations. Section 63-46b-16(4)(d), Utah Code; Savage Industries, Inc. v. Utah
State Tax Commission, 811 P. 2d 664, 160 U. A. R. 5, (Utah, 1991); Utah Department of
Administrative Services v. Public Service Commission, 658 P. 2d 601 (Utah, 1983). Cf.
Bleazard v. Utah Department of Health, 861 P. 2d 1048, 220 U. A. R. 33 (1993), “This
appeal requires us to construe federal and state statutes, regulations and rules governing
the Medicaid program. Thus, it presents questions of law and ‘we accord no particular
deference to the agency decision . . . but review . . . for correctness.” Allen v. Department
of Health, 850 P. 2d 1267, 1269 (Utah 1993).” 861 P. 2d at 1049. Similarly,
interpretation of the Trust Agreement is essentially a question of law which is reviewed
for correctness, no deference being given to the finder of fact. Fairbourn Commercial,
Inc. v. American Housing Parmers, Inc., 2004 UT 54, 94 P. 3d 292,96.

The following specific issues are significant to determination of the central issue
described above:

A. Whether the Final Agency Order incorrectly concludes that Mrs. Perez
is a “beneficiary” of the entire corpus of the Trust on the basis of the general definition of
“beneficiary” found at Section 75-7-103, Utah Code, rather than the terms of the Trust
Agreement itself, which limits any interest of Mrs. Perez to an undisputedly valueless
lifetime use right. The standard of review is identical to that set forth for issue one

above.



B. Whether the Final Agency Order incorrectly fails to find that any
interest of Mrs. Perez in the trust property is a valueless lifetime use right, based on the
evidence presented at hearing. This issue is reviewed on a substantial evidence standard,
Section 63-46b-16(4)(g), Utah Code, however, there is no evidence in the record
disputing Mrs. Perez’ evidence regarding value. The hearing officer did not reach this
question of fact due to his interpretation of the Trust Agreement.

C. Whether the Final Agency Order incorrectly concludes that all trust
property not specifically gifted to the named beneficiaries constitutes Mrs. Perez’
“separate estate,” rather than trust corpus which the successor trustees may distribute only
according to the terms of the trust, which terms do not include any power to distribute to
Mrs. Perez. The standard of review for this issue is identical to that set forth for issue
one above.

D. Whether the Final Agency Order incorrectly concludes that the
successor trustees have succeeded to Mrs. Perez’ reserved power to alter the beneficial
interest under the Trust Agreement. The standard of review for this issue is identical to
that set forth for issue one above.

DETERMINATIVE STATUTES
42 U. §. C. 1396a(k):
(1) In the case of a medicaid qualifying trust (described in paragraph (2)), the
amounts from the trust deemed available to a grantor . . . is the maximum
amount of payments that may be permitted under the terms of the trust to be

distributed to the grantor, assuming the full exercise of discretion by the trustee
or trustees for the distribution of the maximum amount to the grantor. For
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purposes of the previous sentence, the term “grantor” means the individual
referred to in paragraph (2).

(2) For purposes of this subsection, a “medicaid qualifying trust” is a trust, or
similar legal device, established (other than by will) by an individual. . . under
which the individual may be the beneficiary of all or part of the payments from
the trust and the distribution of such payments is determined by one or more
trustees who are permitted to exercise any discretion with respect to the
distribution to the individual.
(3) This subsection shall apply without regard to—

(A) Whether or not the medicaid qualifying trust is irrevocable or is
established for purposes other than to enable the grantor to qualify for medical
assistance under this subchapter; or

(B) Whether or not the discretion described in paragraph (2) is actually
exercised.

Section 75-5-503, Utah Code:
“A power of attorney may not be construed to grant authority to an
attorney-in-fact or agent to perform any of the following, unless expressly

authorized in the power of attorney:

(1) create, modify, or revoke an inter vivos revocable trust created
by the principal. . . .”

STATEMENT OF THE CASE
1. Nature of the Case
This is a petition for review of a Final Agency Order of the Utah Department of
Health, Division of Health Care Financing (hereafter sometimes the “Department of
Health”), based on a recommended decision by hearing officer, Douglas Jensen, denying
Mrs. Perez medicaid benefits based on imputation to her of the value of a tract of land

gituated in Kane County, Utah, owned by the Atticus Family Trust pursuant to a
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September 15, 1992 Irrevocable Trust Agreement.
2. Course of Proceedings.

On October 12, 2004, the Department of Health issued a Notice of Decision to
Mrs. Perez denying her medicaid benefits on the grounds that her assets exceeded the
$2,000.00 Medicaid asset limit (R. 5, 125). Mrs. Perez, through family, requested a
hearing on that denial. /bid. On May 23, 2005, hearing convened (R. 124). Following
hearing, the hearing officer issued a Recommended Decision, (R. 124-133), which the
Department of Health adopted as its Final Agency Order (R. 122). Mrs. Perez has
appealed to this court.

3. Agency Disposition

On September 2, 2005, the Department of Health issued a Final Agency Order
confirming their prior Notice of Decision denying Medicaid benefits to Mrs. Perez (R.
122).

STATEMENT OF FACTS

1. Mrs. Perez is 65 years old (R. 71).

2. Since January 22, 2004, she has resided at the Kane County Skilled Nursing
Facility, where she suffers from meningioma (cancer of the covering of the brain) and
hydrocephalus (1bid).

3. Mrs. Perez has an advance case of meningioma. Her son, Rob Perez, testified
that communication with Mrs. Perez is very difficult, sometimes she responds, other

times she stares blankly and is not responsive to any stimulus (7r. 55). Mrs. Perez’
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daughter, René Pace, testified that Mrs. Perez cannot get out of bed on her own, she
cannot feed herself, and she can’t hold hands for lack of strength in her arms (77. 56).
Sometimes Mrs. Perez says to René that she loves her, but other times she just blankly
stares, even saying that she has not seen her daughter René when René is standing in
front of her (77. 56).

4. Mrs. Perez was first diagnosed with a brain tumor in 1977 (Tr 54). Surgery
followed that same year and Mrs. Perez recovered and was re-employed (77. 55).

5. Meningioma is a very slow moving condition (Zbid). It was not until
December, 2003 that Mrs. Perez began a very marked decline in her condition, going
from being able to get up on her own, feeding herself, and carrying on coherent
conversations to her present condition in the period of about one month (7r. 57).

6. Today, Mrs. Perez is confused most of the time and unable to care for herself
outside of a stilled nursing facility (7. 86).

7. Mrs. Perez’ physician, Dr. Jonathan Bowman states that Mrs. Perez “is
completely dependent on skilled nursing care for her daily needs. She is bed-bound most
of the day and is only able to be transferred to a wheelchair with a lift.” (R. 72).

8. Dr. Bowman concludes that Mrs. Perez “is confused most of the time and is
unable to make daily decisions due to her mental status. She would not be able to care
for herself outside of a skilled nursing facility” (1bid).

9. On September 15, 1992, Mrs. Perez, with her sister, Roberta Jean Flournoy,

established the Atticus Family Trust by Irrevocable Trust Agreement of that date (R. 31).
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10. The Atticus Family Trust has no bank account and no cash assets of any
kind, its sole asset being a 50 acre tract of land in Kane County (R 55-57).

11. René Pace testified that this 50 acre tract of land is approximately two-thirds
gully or canyon with a creek running through it (7r. 60). It is the same general area
where a local boy was killed when a canyon wall collapsed earlier in 2005 (/bid).

12. The property is very sandy (77. 60). The portion of the property up out of
the canyon has large sink holes (Ibid).

13. The Trust Agreement has an unusual provision that “[i]n the event of erosion
of a beneficiary’s % acre choice of land, rendering the land unsuitable for a homesite,”
the site “can be extended, provided only that said extended portion does not encroach on
another beneficiary’s homesite selection, or a different site can be selected” (R. 37).

14. One of the selected homesites has a mobile home on it which is now
dangerously close to the canyon and which has been condemned by the building
inspectors (77. 61). No one lives there (1bid).

15. In a period of about nine years, the area behind the condemned mobile home
has eroded 6-8 feet so that the small fence around the back of the mobile home is now on
the edge of the canyon (7r. 64).

16. The travel trailer referred to in the Trust Agreement, Article IV(A)(2), was
removed four to five years ago due to its condition (77. 64, 76).

17. There is no fence around the property and the property has a lot of sagebrush,

with no grassy areas (7Tr. 60, 63). René Pace opined that a cow feeding there “would not
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last very long” (Tr.77).

18. The eastern boundary of the property appears to follow the creek bottom but
there are no water rights with the property, and no rights to water cattle from the creek
(Tr. 65, 77).

19. None of the three witnesses supporting petitioner at the hearing could
conceive of any way in which a right to use the property for Mrs. Perez’ lifetime could
have any marketable value (Tr. 79).

20. The witnesses for the Department of Health acknowledged that none of them
had ever looked at the property (77. 38).

21. Mrs. Perez’ sister, Roberta Jean Flournoy, with whom Mrs. Perez
established the Atticus Family Trust, died in March approximately two years before the
hearing (Tr. 50).

22. The name Atticus Family Trust relates to family history and demonstrates an
intent to create a safe haven for the family (Tr. 67-69).

23. The Department of Health denied benefits on the basis of Kane County’s
assessment of the property which placed its value at $82,219.00 (R. 5, 96).

24. Petitioner here summarizes key provisions of the Trust Agreement:

A. By the Preamble and Article I of the Trust Agreement, petitioner, Janet
Pace Perez, as Trustor, establishes the Atticus Family Trust, with herself and her sister,
Roberta Jean Flournoy, as trustees and transferred to the Trust the property described

above. (R. 34, 55-57).



B. By Article IV, Trustor “irrevocably gifts beneficial ownership in the
Trust to her children Rene’ Elizabeth Pace Tulak and Roberta Thomas Perez, and her
niece and nephew, Jean Virginia Jiroudek, aka Jean V. Flournoy and Thomas Ronald
Jiroudek.” (R. 35).

C. By Article IV(A)(1), Trustor “reserves to her children and niece and
nephew named above for their exclusive use a minimum of % acre each . . . to be used as
a homesite for each beneficiary, for such beneficiary’s use. . . .” (R. 35-36).

D. By Article IV(A)(2), “Trustees Janet Pace Perez [petitioner] and/or
Roberta Jean Flournoy shall be entitled to use and enjoyment of the property for their
lifetimes. . . .” (R. 36).

E. By Article IV(A)(4), homesites can be adjusted in event of erosion. (R.
37).

F. By Atrticle IV(A)(7), “[t]he Trust may use the ‘common’ land for
purposes of generating income,” so long as certain conditions are met, including
sufficient income to support expenses, compliance with law, land preservation, and no
undue hardship on the beneficiaries.” (R. 37-38).

G. By Article IV(C), Trustor, “shall have the power to alter the terms of
the use or disposition of the property during her lifetime, provided that she may not
pledge the property for the benefit of her individual creditors, or change any homesite of
the beneficiaries after a homesite is selected and the beneficiary has made material

improvements to the homesite. Until then, the Trustor may modify the beneficial
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interests regarding the homesite. Other than the homesite, the Trustor reserves the right
to change the beneficial interest as she may wish.” (R. 38).

H. By Atrticle V(A), “[d]uring the lifetime of the Trustor, the Trustee may
pay to the beneficiaries, in the discretion of the Trustee, the up-to-the net income of the
Trust Estate. . . .” (R 38).

I. By Article V(B), “[i]f Trustor or any Beneficiary shall come under any
physical or mental disability, in addition to the net income of the Trustor’s separate
estate, the Trustee may pay to or apply for the benefit of the Trustor so much of the
principal of the disabled Trustor’s separate estate as the Trustee shall deem necessary for
the Trustor’s proper support, health, and maintenance, to be paid out of all beneficiaries’
shares, as the case may be, provided that no payment shall be made where other means of
support are available, including insurance, or public assistance.” (R. 39).

J. By Atrticle VI, “[u]pon the death of the Trustor, the Trustee shall
marshall the assets of the trust estate . . . and do the following:

“(1) Divide the Estate into four (4) equal shares of beneficial interest
[for the four beneficiaries]. . . .

“(2) The surviving Co-Trustees may thereafter liquidate and
distribute the Trust to the beneficiaries [upon affirmative vote] . . . If not so liquidated
(partially or fully) the property shall continue to be held in trust with the property
administered for the benefit of the beneficiaries. . . .” (R. 40).

K. By Article IX(A), if “either Trustee resigns or is unable to act for any
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reason, the following shall act as Successor Trustee, in the order named:

“1. The survivor of the initial Trustees.

“2. Robert Thomas Perez and Thomas Ronald Jiroudek as Co-
Trustees, with a majority of the beneficiaries as set forth in Article IIL.” (R. 44).

L. By Article XI(K)(1), “If at any time the Trustee (or Successor Trustee,
as the case may be) shall receive a written statement signed by a Trustor’s or Trustee’s
personal physician (or a specialist approved by such personal physician, or any two other
licensed physicians) stating that he considers a Trustor or a Trustee to be so mentally or
physically incapacitated as to be substantially unable to manage his or her financial
resources and affairs effectively. . . such Trustor or Trustee shall be considered
incapacitated. . . .” (R 49).

M. By Article XI(K)(2), “[i]f a Trustor or Trustee is determined to be
incapacitated as provided above, then, during the period of such incapacity (a) if such
Trustor or Trustee is then acting as a trustee hereunder, he shall be deemed to have
resigned. . . . (c) the Trustee shall have power and authority on such incapacitated
Trustor’s or Trustee’s behalf to exercise or perform any act, power, duty, right or
obligation whatsoever that such Trustor or Trustee may have, relating to any person,
matter, transaction, or property, real or personal, tangible or intangible, whether in the
trust estate or owned by Trustor or Trustee including, without limitation, power to
transfer to himself as Trustee upon the terms set forth in this agreement any property

owned by Trustor or Trustee. The power granted under (c) above shall be construed and
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interpreted as a general durable power of attorney to act as such Trustor’s attorney in fact
and agent in his name and for his benefit and shall be in addition to all other powers
bestowed upon the Trustee by this agreement.” (R. 50).

SUMMARY OF ARGUMENT

Nowhere in the Trust Agreement is there any provision granting to Mrs. Perez
anything other than the lifetime use right set forth in Article IV(A)(2). By Mrs. Perez’
undisputed hearing evidence, this lifetime use right is valueless, considering the nature
and limitations of the subject real property, which property is the only asset of the Trust.

By Article IV(A), Mrs. Perez “irrevocably gifts beneficial ownership in the Trust
to” four named beneficiaries. Mrs. Perez is not one of these. Upon the death of the Mrs.
Perez, her successor trustee(s) are to divide and distribute the trust estate among these
same four named beneficiaries. There simply is no basis for concluding, as the hearing
officer did, that Mrs. Perez is a beneficiary of the entire corpus of this irrevocable trust,
which ultimately vests in her surviving beneficiaries only after her death.

The Trustee(s) reserved power to invade principal of Mrs. Perez’ “separate estate”
in Article V(B) reaches nothing which violates the Medicaid asset limit because the only
“separate estate” which can be identified anywhere is her undisputedly valueless lifetime
use right.

The Trustor’s reserved power under Article IV(C), to alter the terms of the use or
disposition of the property during her lifetime cannot include the power to make herself a

beneficiary of the trust because she has already gifted, irrevocably, the beneficial interest
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under the trust to the four named beneficiaries. In any case, this reserved power died
with Mrs. Perez’ mind since, as a matter of law, a general power of attorney such as that
created by Article XI(K)(2), does not include an amendment power unless expressly
granted by empowering document.

ARGUMENT

Petitioner does not dispute application of 42 U. S. C. A. Section 1396a(k)(1),
relied on by the hearing officer, that in determining the medicaid asset limit the amount
deemed available to the petitioner is “the maximum amount of payments that may be
permitted under the terms of the trust to be distributed to the grantor, assuming full
exercise of discretion by the trustee or trustees for the distribution of the maximum
amount to the grantor.” Petitioner submits, however, that only a strained and improbable
construction of the Trust, such as that created by the hearing officer, allows the trustees to
do anything which violates the Medicaid asset limit.

There is no clause in the Trust naming Mrs. Perez as a beneficiary of the Trust.
Article IV(A) identifies four beneficial interests and names four beneficiaries. Mrs.
Perez is not one of these. Article VI directs distribution of the trust assets to these same
four named beneficiaries on Mrs. Perez’ death. Obviously, Mrs. Perez is not one of
these. No clause in the Trust identifies Mrs. Perez as one of the beneficiaries of the
Trust.

Article IV(A)(2) reserves to Mrs. Perez and her sister a “right to use and

enjoyment of the property for their lifetimes,” but this is a far different right from the full
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beneficial interest in the trust corpus granted to the four named beneficiaries.

The hearing officer concluded that Mrs. Perez “is a beneficiary of the trust during
her lifetime because she has a present beneficial interest in 48 acres of the property” and
that further, “[a]s an incapacitated person, she is currently entitled to the net income and
principal from the trust.” (R 125).

The hearing officer justifies his conclusion by citation to Section 75-7-103, Utah
Code, that a “beneficiary” is a “person that (i) has a present or future beneficial interest in
a trust, vested or contingent.” Even if statutory definition is substituted for reasonable
trust construction to determine that Mrs. Perez is a “beneficiary” of the Trust, the next
logical question must be what is the nature of Mrs. Perez’ interest in the trust property?
It certainly cannot be the ultimate benefit of distribution from the Trust upon Mrs. Perez’
death since that is granted to four named individuals other than Mrs. Perez. It can only
be whatever interest is reserved by the terms of the trust to the Mrs. Perez. That interest
is a limited lifetime use right only, which obviously terminates at Mrs. Perez’ death.

At hearing, Mrs. Perez presented extensive evidence that her lifetime right to use
the property is valueless. Mrs. Perez admits that the property has an assessed value on
the records of Kane County, but this value is necessarily based on conveyance of the fee
interest in the property to a third party--something which Mrs. Perez no longer do since
she conveyed the property instead to this irrevocable trust. The hearing officer made no
findings on this evidence. The only basis for not doing so is the improbable conclusion

that Mrs. Perez’ interest in the trust property is identical to that of the four named
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beneficiaries, which clearly is not the case.

In Perrenoud, et al., v. Harman, et al., 2000 UT App 241, 8 P. 3d 293, this court
considered and stated certain rules of construction applicable to trusts, citing to and
quoting from Makoff'v. Makoff; 528 P. 2d 797 (Utah, 1974). First, “‘The general rules
of construction of written instruments apply to the construction of trust instruments, and
those rules require a determination of the intention of the settlor where the creation of the
trust is a unilateral matter.”” Ibid, §13. If the trust is a written instrument, “the intention
of the settlor must be ascertained from the language thereof, and the court may not go
outside of the language in an effort to give effect to what it thinks the intent was.” Ibid.
However, ascertaining the intention of the settlor does involve consideration of the
“entire instrument aided by surrounding circumstances existing at the time of the creation
of the trust.” Ibid. Thus, in Perrenoud, the “‘entire instrument’” was considered in
order to determine the effect of an addendum. Ibid.

Mrs. Perez submits that no reasonable and harmonious construction of the Trust
can conclude that Mrs. Perez’ interest in the trust property is equal to that of the named
beneficiaries. Repeatedly, the term “beneficiary” is used in the Trust in circumstances
which obviously do not include Mrs. Perez: Article I refers to a quorum of
“beneficiaries” after Mrs. Perez death. Article IV allows selection of one-half acre
homesites for each “beneficiary’s use.” Article IV(B) prohibits a “beneficiary” from
adding to the Trust but allows the initial trustees to do so. Article VI, dealing with

distribution after the death of Mrs. Perez, repeatedly uses the term “beneficiary” to refer
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only to her survivors. Thus, while Mrs. Perez has a lifetime use right to the property, that
is all she has. She does not have a disqualifying beneficial interest in or to the corpus of
the Trust.

The hearing officer is correct that at the hearing there was “much discussion,” (R.
129), of the impact of Section V(B) of the Trust: “If Trustor or any Beneficiary shall
come under any physical or mental disability, in addition to the net income of the
Trustor’s separate estate, the Trustee may pay to or apply for the benefit of the Trustor so
much of the principal of the disabled Trustor’s separate estate as the Trustee shall deem
necessary for the Trustor’s proper support, health, and maintenance, to be paid out of all
beneficiaries’ shares, as the case may be, provided that no payment shall be made where
other means of support are available, including insurance, or public assistance.”
[Emphasis supplied.]

The most obvious meaning of this clause is that Mrs. Perez may have accumulated,
by the time of her disability, a valuable estate separate and apart from this Trust. This
clause allows her successor trustees to pay disability related expenses of Mrs. Perez or
any beneficiary from Mrs. Perez’ separate estate and property. In fact, Mrs. Perez has no
valuable separate property, so the clause simply has no application.

However, the Department of Health cited this clause in support of their claim that
the Trustees had a general power to pay Mrs. Perez’ disability related expenses out of the
Trust (R. 115). For this reason, Mrs. Perez’ case presentation at the hearing included

consideration of the potential benefits Mrs. Perez might have by reason of her lifetime
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right to use the property, which right is arguably part of her “separate estate,” since it is
reserved to her by Article IV(A)(2). Mrs. Perez’ evidence was unopposed by any
contrary evidence from the Department of Health. Mrs. Perez’ evidence demonstrated
that, considering the nature and condition of the property, this lifetime use right had no
value.

Incredibly, the hearing officer concluded that “the entire 48 acres of ‘ungifted’

2%

property remain the petitioner’s ‘separate estate,”” (R. 130). There simply is no sense to
this conclusion. Mrs. Perez placed the entire property irrevocably in trust, to be
administered according to the terms of the trust. Having done so, Mrs. Perez had no
estate or interest in the trust property except as reserved by the terms of the trust. To
conclude otherwise, as the hearing officer did, is to stand the entire law of trusts on its
head. It is tantamount to saying that this irrevocable conveyance in fact has no legal
significance--this trust property is still Mrs. Perez’ separate property despite the Trust
Agreement. Clearly this conclusion cannot be sustained.

Petitioner does not dispute the conclusion of the hearing officer that “it is not until
the death of the petitioner that her children and niece and nephew are entitled to
ownership of any property beyond their previously selected Y2-acre sites as stated in
Article VI. .. .” (R. 130). By the same token, it is also correct that the general trust
corpus is not the separate property of the petitioner. The property has been placed,

irrevocably, in trust. While there and until distribution following petitioner’s death, it is

neither the separate property of the four named beneficiaries nor the separate property of
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the petitioner. It is trust property to be administered by the trustees under the terms of the
trust. Unless this court is prepared to conclude, for some unknown reason, that this trust
has no legal significance whatsoever, this court cannot sustain the conclusion of the
hearing officer that the petitioner’s “separate estate” extends beyond a limited lifetime
use right, which is undisputedly valueless.

The hearing officer’s decision also mentions a reserved right in Petitioner to
amend the trust, which right is stated in Article IV(C) as follows: “Trustor shall have the
power to alter the terms of the use or disposition of the property during her lifetime,”
including the reserved right “to change the beneficial interest as she may wish.” (R. 38,
128). However, it is beyond dispute that the petitioner lacks capacity to amend the trust.
Her physician has stated that since her admission to the Skilled Nursing Facility “she has
been neither physically nor mentally capable of managing her own financial affairs,” (R.
71), and in the Recommended Decision below the petitioner is “acknowledged as
disabled.” (R. 128). Nevertheless, the hearing officer concludes that the “successor
trustees now hold the authority to take any and all actions originally granted to the
petitioner as Trustor and original Trustee of the trust.” (R. 129).

It is incorrect to conclude that the successor trustees of the trust have the legal
ability to alter the terms of the trust so as to extend petitioner’s interest in the trust
beyond her limited and valueless lifetime use right. By the terms of Article XI(K)(2) of
the trust, the trustees have “(c) . . . power and authority. . . to perform any act, power,
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