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IN THE UTAH COURT OF APPEALS
STATE OF UTAH
TRINA KAY NACHE PECK,
Plaintiff-Appellant,
-vsHOWARD ALLEN NACHE,

i

Case No. 940427-CA

i

Priority 15

Defendant-Appellee.

STATEMENT OF JURISDICTION

Jurisdiction in the Utah Court of Appeals is conferred by
virtue of Rule 3 of the Utah Rules of Appellate Procedure.

STATEMENT OF THE ISSUES

1.

Was the trial court's issuance of an Order Amending

Decree of Divorce without trial an error in law?

The standard of

review is "correction of error". Hagen v. Hagen 810 P.2d 478 (Utah
App. 1991).
2.

Was the trial court's issuance of an Order Amending

Decree of Divorce based on insufficient evidence?

The standard of

review is "abuse of discretion". Myers v. Myers 768 P.2d 979 (Utah
Ct. App. 1989).

DETERMINATIVE RULE

The rule which is believed to be determinative in this case is
Rule 39(b) of the Utah Rules of Civil Procedure.

(See Addendum

Exhibit "A").

STATEMENT OF THE CASE

A.

NATURE OF THE CASE

In this case, Plaintiff-Appellant hereinafter referred to as
mother, filed a Petition to Modify a Decree of Divorce against
Defendant-Appellee, hereinafter referred to as father.
court

issued

its

Order

Modifying

Decree

of

The trial

Divorce without

conducting an evidentiary hearing of any kind.

B.

COURSE OF THE PROCEEDINGS

A Decree of Divorce was granted on August 27, 1982.

[R. 20].

More than ten (10) years later, the mother filed a Petition to
Modify the Decree on April 1, 1993.

[R. 29]. The Petition sought

to:
1.

Increase child support;

2

2.

Require father to pay medical, dental, and eye-care
expenses;

3.

Require father to pay mother's attorney's fees and
costs; and

4.

Provide for a withhold and deliver order.

Evidentiary hearings were set for the following dates:
1.

September 23, 1993, [R. 42];

2.

November 19, 1993, [R. 65];

3.

February 18, 1994, [R. 82];

4.

February 22, 1994, [R. 91]; and

5.

February 23, 1994, [R. 92].

No evidentiary hearing was ever held and no record was ever
made.
The mother had formally requested a firm trial date by her
request dated November 23, 1993.

[R. 84]. (See Addendum Ex. "B")

The mother asserted that a substantial change of circumstances
had occurred since the Decree some ten (10) years earlier.

[R.

29].
The record does not reveal that the father ever filed a
Answer, other than to file an objection to the proposed Findings of
Fact, Conclusions of Law, and Amended Decree.

[R. 33].

The parties hotly contested the income levels and assets of
the father.

[R. 108 and 133]. The mother asserted that the father

had monthly income in the sum of $11,214.00 and assets in excess of
3

$340,000.00. The father did not dispute the estate value, but did
dispute his monthly income level which he asserted was $4,027.00.
On February 23, 1994, the mother and her counsel appeared for
trial but

neither

the

appeared.

Counsel for the father did appear.

and no record was made.

father nor his guardian

(his

father)

No trial was held

The Court requested written argument by

the parties only.
Based

upon

the

written

arguments

and

another

attorney

conference of May 31, 1994, the trial court issued its amended
entry of April 1, 1994, and a second Minute Entry of April 29,
1994.

[R. 213, 210, 211]. (See Addendum Ex. "C" and "D")

Findings of Fact, Conclusions of Law, and an Order Amending
Decree were entered June 14, 1994.

[R. 215, 223].

(See Addendum

Ex. "F" and "G")

C.

DISPOSITION IN TRIAL COURT

The trial court considered the written argument and exhibits
submitted by the parties and issued its ruling that a substantial
change in circumstances had occurred and based thereon modified the
Decree as follows:
1.

Fixed child support at $700.00 per month;

2.

Required the father to pay medical expenses of the
minor children; and
4

3.

Denied the mother's request for attorney's fees.

D.

STATEMENT OF FACTS

1.

A Decree of Divorce was entered August 27, 1982.

[R.

2.

A Petition to Modify was filed April 1, 1993.

3.

At the time of filing the Petition, the mother's income

20].
[R. 29].

was approximately $1,000.00 per month and her estate was virtually
non-existent.
4.

The father

failed to file a Financial

Declaration.

However, the mother submitted five (5) annual estate accounting
summaries for the years 1989-1993 showing his income as follows:
a.

1989 —

$79,784.00, [R. 190];

b.

1990 —

$75,335.00, [R. 181];

c.

1991 —

$76,473.00, [R. 172];

d.

1992 ~

$77,104.00, [R. 159]; and

e.

1993 —

$134,571.00, [R. 148].

She also showed by the same documents that the estate
value of the father was as follows:
a.

1989 —

$97,271.00, [R. 190];

b.

1990 —

$158,018.00, [R. 181];

c.

1991 —

$221,841.00, [R. 172];
5

d.

1992 ~

$281,626.00, [R. 159]; and

e.

1993 ~

$340,011.00, [R. 148].

The father did acknowledge through counsel that he was in
a V.A. hospital, in a vegative state, that his father, David Nache,
was his guardian and controlled his income and his estate, and that
he had only the two (2) minor children in this case,as his heirs.
[R. 108].
5.
levels.
6.

The parties vigorously disputed the father's income
[R. 108, 133].
No evidentiary hearing was held nor was a record of

proceedings ever made.
7.

The trial court issued its decision and Findings of Fact,

Conclusions of Law, and Order Amending Decree of the basis of
written argument.

[R. 215].

SUMMARY OF ARGUMENT

I.

The trial court's issuance of an Order Amending Decree of

Divorce without conducting an evidentiary hearing was a violation
of Rule 39(b) of the Utah Rules of Civil Procedure, and therefore,
an error in law.
II.

The trial court's issuance of an Order Amending Decree of

Divorce was not supported by the evidence.
6

ARGUMENT

I.

The trial court's issuance of an Order Amending Decree of

Divorce without conducting an evidentiary hearing was a violation
of Rule 39(b) of the Utah Rules of Civil Procedure, and therefore,
an error in law.

Rule 39(b) of the Utah Rules of Civil Procedure provides in
part as follows:
..•Issues not demanded for trial by jury as
provided in Rule 38 shall be tried by the
court...
In the instant case, no trial was held, no testimony was
introduced, no depositions were taken, no cross-examination was
allowed, no opportunity to judge credibility was provided, and no
record was made.
A trial by the court would have provided all of these
important rights.
In a recent case, the Court stated:
The reasons for requiring an evidentiary
hearing
under these
circumstances were
enunciated in Autera v. Robinson, 136 U.S.
App. D.C. 216, 419 F.2d 1197, 1202 (1969), as
follows: "Had no factual dispute arisen to
plague the parties7 substantive rights, we
would perceive no difficulty in the judge's
acceptance as a predicate for his action, of
7

the facts represented through his statements
by members of the bar and affidavits of the
parties or others.
In this case, however,
despite the factual questions developing as
the hearing moved along, no opportunity was
afforded anyone to test any representation by
the
chastening
process
of
crossexamination. . .The
opportunity
to
judge
credibility was non-existent as to the absent
affiant; the opportunity to probe by crossexamination was completely lacking. Without
these twin tools, normal in the factual
issues, the factual conclusions was certain to
take
on
an
unaccustomed
quality
of
artificiality...We recognize, of course, that
trial judges have discretion to hear and
determine
ordinary
motions
either
on
affidavits or oral testimony portraying facts
not appearing of record. We note, however,
that an attempted resolution of factual
disputes on conflicting affidavits alone may
pose the question whether the discretion was
properly exercised. Stan Katz Real Estate,
Inc., v. Chavez 565 P.2d 1142 (Utah 1977).
Further, the Court stated:
Where a crucial conflict arises, as in this
case, the matter should be resolved by
depositions or an evidentiary hearing so that
the factors for testing representations of
witnesses as found in Autera, supra, obtain.
In the instant case, the key factual issue in dispute was the
monthly income level of the father.

The mother asserted it to be

$11,214.00 and the father asserted it to be $4,027.00.
This issue could be easily resolved by an evidentiary hearing,
but none was provided.
It is well settled in Utah that a party seeking modification
of a divorce decree has the burden of showing a substantial change
8

of circumstances.

Haslem v. Haslem 657 P.2d 757 (Utah 1982).

Hacren v. Hagen 810 P.2d 478 (Utah App. 1991).
In this case, it is undisputed that the mother demonstrated
such a change in circumstances.
However, in order to show what the new child support amount
should be and in order to prevail on a claim for attorney's fees,
she must demonstrate, by the evidence, the respective financial
condition of the parties and the need and reasonableness of the
fees.

Munns v. Munns 790 P.2d 116 (Utah Ct. App. 1990).

Such

a

demonstration

requires

an

evidentiary

hearing.

Accordingly, the trial court's issuance of an Order Amending Decree
of Divorce without conducting

an evidentiary

hearing was in

violation of Rule 39(b) of the Utah Rules of Civil Procedure, and
therefore, and error in law.

II.

The trial court's issuance of an Order Amending Decree of

Divorce was not supported by the evidence.

In a recent case, the Court stated:
On appeal, the burden is on the appellant to
marshall all the evidence supporting the trial
court's findings and then to show the evidence
to be legally insufficient to support the
findings, even when viewed the light most
favorable to the trial court.
Doelle v.
Bradley 784 P.2d 1176 (Utah 1989).
In
reviewing
the marshalled
evidence, our
9

standard of review requires us to defer to the
trial court's judgment and not to disturb it
so long as we find that the court has
exercised its discretion in accordance with
the standards set by this state's appellate
courts.
Rudman v. Rudman 812 P.2d 73 (Utah
App. 1991).
In a later case, the Court stated:
Unless
the
record
"clearly
and
uncontrovertedly supports" the trial court's
decision, the absence of adequate findings of
fact ordinarily requires remand for more
detailed findings by the trial court...We have
canvased the record in the instant case and
find disputed evidence, making interments as a
matter of law impossible. Woodward v. Fazzio
823 P.2d 474 (Utah App. 1991).
In the instant case, it is clear that the parties dispute the
amount of the father's monthly income, but the record itself is
silent regarding admissible evidence to support the trial court's
ruling.

The submission of written argument and the providing of

written documents does not substitute for an evidentiary hearing.
Both parties submitted written documents, but no opportunity
was afforded to test the representations, cross-exam witnesses, or
test credibility.
Since the record is devoid of admissible evidence, the trial
court's order is not sustainable.

CONCLUSION
Appellant respectfully urges this Court to reverse the Order
10

Amending Decree of Divorce granted below and remand the matter for
an evidentiary hearing.
DATED this 14th day of November, 1994.

<3*~: c. ^ L — 1

Brian C. Harrison
Attorney for Plaintiff-Appellant

MAILING CERTIFICATE
I HEREBY CERTIFY that I personally mailed two (2) copies of
the foregoing Brief of Appellant on this

l$

day of November,

1994 by first-class U.S. mail, postage prepaid, to the following:
Ellen Maycock
Eighth Floor, Bank One Tower
50 West Broadway
Salt Lake City, UT 84101-2034

Secretary
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ADDENDUM
A.

Rule 39(b) Utah Rules of Civil Procedure

B.

Request for Trial Date

C.

Minute Entry of April 1, 1994

[R. 210]

D.

Minute Entry of April 29, 1994

[R. 211]

E.

Attorney's Fee Affidavit

[R. 230]

F.

Findings of Fact and Conclusions of Law

[R. 215]

G.

Order

[R. 223]

12

[R. 84]

A

lie 39

UTAH RULES OF CIVIL PROCEDURE

;ed.
mages.
There is no right to a jury trial on the issue
damages once default has been entered,
lica Mut. Ins. Co. v. Schettler, 768 P.2d 950
ah Ct. App. 1989).
mand.
Absence.
?ourt did not abuse its discretion in granting
y trial to defendant under Rule 39(b) over
intiffs objections although defendant had
, made proper demand for jury trial under
s rule, where plaintiff was not prejudiced
rebv. James Mfg. Co. v. Wilson, 15 Utah 2d
), 390 P.2d 127 (1964).
^ime.
Vial court did not abuse its discretion in
lying party's request for a jury trial made
r days prior to trial in violation of district
rt practice rule requiring such request to be
de at least 10 days before trial. Dyson v.
iation Office of Am., Inc., 593 P.2d 143
ah 1979) (decided before 1986 amendment
led ten-day requirement).
fht preserved.
ippeal from industrial commission.
'his trial rule is not applicable to trial de

98

novo in the district court on appeal from industrial commission's decision on a sex discrimination in employment case. Beehive Medical
Elecs., Inc. v. Industrial Comm'n, 583 P.2d 53
(Utah 1978).
—Court's discretion.
In circumstances where doubt exists as to
whether a cause should be regarded as one in
equity or one in law, wherein the party can
insist on a jury as a matter of right, the trial
court should have some discretion and may examine the nature of the rights asserted and the
remedies sought in the light of the facts of the
case to ascertain which predominates and,
from that determination, make the appropriate
order as to a jury or nonjury trial. Corbet v.
Cox, 30 Utah 2d 361, 517 P.2d 1318 (1974).
Waiver.
—Failure to make written demand.
Failure to make a written demand for a jury
trial upon the opposing party waives any error
in a court's failure to grant a jury trial. Gasser
v. Home, 557 P.2d 154 (Utah 1976).
Cited in Stickle v. Union Pac. R.R., 122
Utah 477, 251 P.2d 867 (1952); Best v. Huber,
3 Utah 2d 177, 281 P.2d 208 (1955); Hansen v.
Stewart, 761 P.2d 14 (Utah 1988).

COLLATERAL REFERENCES
Lin. Jur. 2d. — 47 Am. Jur. 2d Jury §§ 10,
to 69, 71, 81, 82, 84 to 89.
I.J.S. — 50 C.J.S. Juries §§ 10, 84 to 113.
L.L.R. — Obtaining jury trial in eminent
lain; waiver, 12 A.L.R.3d 7.
ight in equity suit to jury trial of counterin involving legal issue, 17 A.L.R.3d 1321.
sues in garnishment as triable to court or
ury, 19 A.L.R.3d 1393.
tatute reducing number of jurors as violaof right to trial by jury, 47 A.L.R.3d 895.
uthority of state court to order jury trial in
1 case where jury has been waived or not
landed by parties. 9 A.L.R.4th 1041.
ight to jury trial in stockholder's derivative
on, 32 A.L.R.4th 1111.
ight to jury trial in action for declaratory
•if in state court, 33 A.L.R.4th 146.

Jury trial waiver as binding on later state
civil trial, 48 A.L.R.4th 747.
Paternity proceedings: right to jury trial, 51
A.L.R.4th 565.
Right to jury trial in action for retaliatory
discharge from employment, 52 A.L.R.4th
1141.
Right to jury trial in state court divorce proceedings, 56 A.L.R.4th 955.
Validity of law or rule requiring state court
party who requests jury trial in civil case to
pay costs associated with jury, 68 A.L.R.4th
343.
Rule 38 of Federal Rules of Civil Procedure:
waived right to jury trial as revived by
amended or supplemental pleadings, 18 A.L.R.
Fed. 754.
Key Numbers. — Jury «=» 10, 25 to 28.

lie 39. Trial by jury or by the court.
a) By jury. When trial by jury has been demanded as provided in Rule 38,
action shall be designated upon the register of actions as a jury action. The
il of all issues so demanded shall be by jury, unless
(1) The parties or their attorneys of record, by written stipulation filed
with the court or by an oral stipulation made in open court and entered in
the record, consent to trial by the court sitting without a jury, or
(2) The court upon motion or of its own initiative finds that a right of
trial by jury of some or all of those issues does not exist, or
(3) Either party to the issue fails to appear at the trial.
o) By the court. Issues not demanded for trial by jury as provided in Rule
shall be tried by the court; but, notwithstanding the failure of a party to
nand a jury in an action in which such a demand might have been made of
it, the court in its discretion upon motion may order a trial by a jury of any
all issues.
:) Advisory jury and trial by consent. In all actions not triable of right
a jury the court upon motion or of its own initiative may try any issue with

B

HILL, HARRISON & HILL
Brian C. Harrison
Attorney for Plaintiff
3319 North University Avenue, #200
Provo, Utah 84604
Telephone: (801) 375-6600
Utah State Bar #1388

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
TRINA KAY NACHE PECK,
Plaintiff,

REQUEST FOR PRE-TRIAL
CONFERENCE AND TRIAL DATE

|
-vsHOWARD ALLEN NACHE
Defendant.

Civil No. 824901166-DA
i

Judge John A. Rokich

COMES NOW Plaintiff by and through her attorney Brian C.
Harrison and requests that the above-entitled matter be set
for pre-trial conference at the next available date and that
the court consider discovery requests of the parties and set
a firm trial date in the above-entitled matter.
DATED this 23rd day of November, 1993.

(£--<-. /A—
Brian C. Harrison
Attorney for Plaintiff

00084

MAILING CERTIFICATE
I HEREBY CERTIFY that I personally mailed a true and
correct copy of the foregoing Request for Pre-trial Conference
r

_

and Trial Date on this ^ \

. day of

//J/''

, 1993, by

first-class U.S. mail, postage prepaid, to the following:
Ellen Maycock
50 W. Broadway
Eighth Floor
Salt Lake City, UT

84101-2034

Secretary
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
PECK, TRINA KAY NACHE
PLAINTIFF
VS
NACHE, HOWARD ALLEN

CASE NUMBER 824901166 DA
DATE 04/01/94
HONORABLE JOHN A ROKICH
COURT REPORTER
COURT CLERK MTR

DEFENDANT
TYPE OF HEARING:
PRESENT:
P. ATTY. HARRISON, BRIAN C.
D. ATTY. MAYCOCK, ELLEN

*MINUTE ENTRY*
THE COURT'S RULING REGARDING CHILD SUPPORT IS TO. WIT;
THE COURT HAS REVIEWED THE FINANCIAL INFORMATION PRESENTED
TO THE COURT BY COUNSEL FOR THE PLAINTIFF AND FOR THE DEFENDANT.
THE COURT FINDS THAT THE FINANCIAL INFORMATION SUBMITTED BY THE
DEFENDANT IS TO BE THE BASIS UPON WHICH THE CHILD SUPPORT SHOULD
BE AWARDED. THE COURT THEREFORE, SETS CHILD SUPPORT AT $700.00
PER MONTH. PLAINTIFF'S REQUEST FOR ATTORNEY'S FEES IS BENIED.
CC
BRIAN C. HARRISON
ELLEN MAYCOCK

C0210

D

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
PECK, TRINA KAY NACHE
PLAINTIFF
VS
NACHE, HOWARD ALLEN

CASE NUMBER 824901166 DA
DATE 04/29/94
HONORABLE JOHN A ROKICH
COURT REPORTER
COURT CLERK MTR

DEFENDANT
TYPE OF HEARING:
PRESENT:
P. ATTY. HARRISON, BRIAN C.
D. ATTY. MAYCOCK, ELLEN

*MINUTE ENTRY*
THE DEFENDANT SHALL PAY CHILD SUPPORT BASED UPON DEFENDANTS
INCOME OF $4,498. PER MONTH, PURSUANT TO THE GUIDELINES, FROM
APRIL 1, 1993 TO THE DATE DEFENDANTS INCOME WAS REDUCED TO
$2,520. PER MONTH. AT WHICH TIME, THE SUPPORT SHALL BE CALCULATED BASED UPON INCOME OF $2,520. PER MONTH.
THE COURT RESERVES THE ISSUE OF ATTORNEY'S FEES UNTIL THE
COURT HAS RECEIVED PLAINTIFF'S AFFIDAVIT REGARDING FEES, AND UPON THE COURT RECEIVING DEFENDANT'S OBJECTIONS, IF ANY.
PLAINTIFF SHALL HAVE (10) DAYS TO FILE THE AFFIDAVIT FOR
FEES AND COSTS, AND THE DEFENDANT SHALL HAVE (10) DAYS TO RESPOND AFTER RECEIPT OF COUNSEL'S AFFIDAVIT.
CC
BRIAN C. HARRISON
ELLEN MAYCOCK

00211
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ILL, HARRISON & HILL
rian C. Harrison
ttorney for Plaintiff
319 North University Avenue, #200
rovo, Utah
84604
elephone:
(801) 375-6600
tah State Bar #1388

Third Judicial District*

JUN 2 9 1534
3y—, m -L d<
Deputy Cl»rk

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

DRINA KAY NACHE PECK,
Plaintiff,

ATTORNEY'S FEE AFFIDAVIT

-vs-

Civil No. 824901166-DA

HOWARD ALLEN NACHE

Judge John A. Rokich

Defendant.

STATE OF UTAH
COUNTY OF UTAH

)
: ss
)

Brian C. Harrison, first duly sworn, deposes ana says:

1.

I am the attorney for Plaintiff in the above-entitled

matter.
2.

My hourly billing rate is $100 dollars per hour.

3.

I have performed the following services on behalf of the

Plaintiff with respect to the above-entitled case:

C0230

)ate

Description

J7-09-93

Conference with client, review of Petition to
Modify, Answer, Decree of Divorce, Conference
with previous counsel, Draft of Appearance
of Counsel

3.75

37-26-93

Letter to opposing attorney, review of law

1.50

38-09-93

Conference with client, review of file, research
of facts, pre-trial conference with court

4.75

Conference with Veterans Administration,
conference with client, research of estate
financial summaries 1989-1992

3.25

Draft letter to opposing counsel, draft
proposed order, draft letter to court clerk

0.75

Review of letter from opposing counsel, letter
to client, draft Interrogatories and Request
for Production of Documents

1.50

Review of Motion for Protective Order, draft
Response and Memorandum

2.50

Preparation of Answer to Request for Production
of Documents, letter to opposing attorney,
Response to Interrogatories

2.75

08-11-93

09-15-93
09-27-93

10-27-93
12-15-93

Amount

01-20-94

Preparation for pre-trial, conference with client,
preparation of financial declaration, pre-trial
3.50

02-17-94

Preparation for trial, review of financial
records, preparation of exhibits

02-22-94

02-23-94

Preparation for trial, review of calculations
and financial summaries

2.25

Conference with client, trial

3.50

TOTAL
4.

4.50

34.50

The attorney's fees incurred in the above-entitled matter

amount to $3,450.00 .
2

CO

FURTHER AFFIANT SAITH NOT.
DATED this "*•*- day of February, 1994

Brian C. Harrison
SUBSCRIBED AND SWORN to before me this ^^"day of February,
1994.
TRACiC GOODMAN

NOTARY PUBLIC
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FILED IN CLERK'S OFFICE
Salt Lake County Utah
ELLEN MAYCOCK - 2131
KRUSE, LANDA & MAYCOCK, L.L.C.
Attorneys for Plaintiff
Eighth Floor, Bank One Tower
50 West Broadway
Salt Lake City, Utah 84101-2034
Telephone: (801)531-7090

0U« 1 4 1994
By

~

^,
Deputy Clerk

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH

TRINA KAY NACHE PECK,
Plaintiff,

]
])

vs.

]

HOWARD ALLEN NACHE,

))

Defendant.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Civil No. 82 490 1166
Judge John A. Rokich

]

Plaintiffs petition for modification of the decree of divorce herein came^before the court
for ruling after written submissions from both parties. The court having carefully reviewed those
submissions, and good cause appearing, hereby makes and enters the following:
Findings of Fact
1.

The parties hereto were divorced in 1982. The original decree of divorce set child

support for the parties' two children at $300 per month.
2.

At this time, defendant Howard Allen Nache is in a Veterans Administration

Hospital in a vegetative state. He is mentally incompetent. His father, David Nache, is his
guardian and conservator of his estate.

C0215

3.

Defendant presently receives income of $2,520 per month from the Veterans

Administration.
4.

In addition, defendant receives disability income of $760 per month from Social

Security.
5.

In 1993, defendant also received interest income of $747.86 per month.

6.

Accordingly, defendant's total present monthly income is as follows:
$2,520.00
760.00
747.86

Veterans Administration
Social Security
Interest

$4,027.86

Total monthly income

7.

Plaintiffs present monthly income is $ 1,000 per month.

8.

In accordance with the Utah Uniform Child Support Guidelines, child support

should be $700.00 per month for the two children, as set forth in the attached child support
obligation worksheet.
9.

Defendant's estate should pay reasonable medical and dental expenses incurred

for the benefit of the parties' minor children.
10.

The change in the parties' incomes and living situations constitutes a substantial

and material change in circumstances from the time of entry of the divorce decree, justifying a
modification of the amount of child support.
11.

The Veterans Administration arranged to pay $700 per month to plaintiff as child

support approximately one year ago. Accordingly, the attorney's fees incurred by plaintiff herein
were not reasonable and necessary.

2
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Based on the foregoing findings of fact, the court makes and enters the following:
Conclusions of Law
1.

The decree of divorce should be modified to award child support of $700 per

month for the parties' two children.
2.

Plaintiff has not shown that the attorney's fees she claims herein were reasonable

or necessarily incurred and no attorney's fees should be awarded.
3.

Defendant's estate should pay reasonable and necessary medical expenses

incurred for the parties' children.
DATED this

^

_, 1994.

day of

BY THE COURT:

JOHN A. ROKICH

CERTIFICATE OF SERVTCE
I hereby certify that I mailed a true and correct copy of the foregoing FINDINGS OF
FACT AND CONCLUSIONS OF LAW to the following, postage prepaid, this /^--day of
April, 1994:
Brian C. Harrison, Esq.
Hill, Harrison, Hill & Fisher
3319 North University Avenue, #200
Provo,UT 84604

^Z/^A^ \j^^AS-e^e^
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SALT LAKE

COUNTY, STATE OF UTAH
CHILD SUPPORT OBLIGATION WORKSHEET
(SOLE CUSTODY AND PATERNITY)

INA KAY NACHE PECK
vs .

Civil No. 82 490 1166

JARD ALLEN NACHE

P ATATAD'H
l* ±\vlJt\l\.U

PftT HTTT A T T HIST
v ^ / i l i L - U i j i l l 1U1N

Mother

Father

Combined

Number of n a t u r a l a n d a d o p t e d
llllllllllllllllllllllll lllllllllllllllllllllllf
c h i l d r e n of t h i s m o t h e r a n d ::a": : e : : . lil||l||l||l||l||||llll| llllllllllllllllllllllll
r*i..., „,„ ,_

,*, „.,.,t i , i . ,

J•

i, s».<i, ,

2

&

i nnn

1 <**

An o o
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5

1000

^

4Uzo

llllllllllllllllllllll

-

0

0

llllllllllllllllllllll
llllllllllllllllllllll

suppoiL.

-

0

0

llllllllllllllllllllll

. Optional:
S h a r e of c h i l d s u p p o r t
obligation for children in
p r e s e n t home.

-

0

0

1 llllllllllllllllllllll
llllllllllllllllllllll

$

1000

G l o s s uiuiiLlily liiuuiue . Previously ordered alimony
actually paid.
Pieviously uideied

CIIJLIU

Adjusted Monthly Gross f o r
support purposes.

child

Base Combined S u p p o r t
o b l i g a t i o n (both p a r e n t s ) .

C h i l d r e n ' s p o r t i o n of m o n t h l y
medical and d e n t a l i n s u i a n c e
premiums p a i d t o i n s u r a n c e company.
M o n t h l y work o r t r a i n i n g r e l a t e d
child care expense.

4028

$

5028

llllllllllllllllllllllll llllllllllllllllllllllll
llllllllllllllllllllllll 1111111111111111111111111 1 ^

P e r c e n t a g e of COMBINED a d j u s t e d
monthly g r o s s .
Each p a r e n t ' s s h a r e of B a s e
Support O b l i g a t i o n .

$

19.89
$

-

174

0

%

80.11
$

700

0

874

llllllllllllllllllllll
°< [llllllllllllllllllllll
llllllllllllllllllllll
llllllllllllllllllllll
[llllllllllllllllllllll
1 lllllllllllllllllltttt 1
f|||f 11^| || 11111 f || 111

1 llllllllllllllllllllllll 1 llllllllllllllllllllll ifl
llllllllllllllllllllllll llllllllllllllllllllllll ^

9 . BASE CHILD SUPPORT AWARD

°

$

700

LO.

A d j u s t e d B a s e C h i l d S u p p o r t Award.

$

700

LI.

A d j u s t e d B a s e C h i l d S u p p o r t Award p e r C h i l d

$

350

L2.

CHILD CARE AWARD WHEN ACTUALLY INCURRED

$

°

i\ n 9 i «
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FILED IN CLERK'S OFFICE
Salt Lake County Utah

ELLEN MAYCOCK - 2131
KRUSE, LANDA & MAYCOCK, L.L.C.
Attorneys for Plaintiff
Eighth Floor, Bank One Tower
50 West Broadway
Salt Lake City, Utah 84101-2034
Telephone: (801)531-7090

By-

^

Deputy Clerk

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH
TRINA KAY NACHE PECK,
Plaintiff,

>

]

])

vs.

)

HOWARD ALLEN NACHE,

]}

Defendant.

rT-z.-zm o
ORDER AMENDING
DECREE OF DIVORCE
Civil No. 82 490 1166
Judge John A. Rokich

]

Plaintiffs petition for modification of the decree of divorce herein came before the court
for ruling after written submissions from both parties. The court having carefully reviewed those
submissions, and having made its findings of fact and conclusions of law,
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED
as follows:
1.

The provision governing child support in the decree of divorce is modified to

award the amount of $700 per month as child support for the parties' two children to plaintiff
from defendant.
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2.

Defendant's estate is ordered to pay reasonable medical and dental expenses

incurred for the benefit of the parties' children.
3.

All other provisions of the decree of divorce shall remain in full force and effect.

4.

Each party is ordered to pay his or her own attorney's fees and costs incurred in

connection with the petition to modify decree of divorce.
DATED this /£/

day of

Jft hi

1994.
BY THE COURT:

IE JOHN A. ROKICH

CERTIFICATE OF SERVICE
I hereby certify that I mailed a true and correct copy of the foregoing ORDER
MODIFYING DECREE OF DIVORCE to the following, postage prepaid, this / ? - day of
April, 1994:
Brian C. Harrison, Esq.
Hill, Harrison, Hill & Fisher
3319 North University Avenue, #200
Provo.UT 84604
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