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Utah Insurance Commissioner, in his capacity as the court-appointed liquidator
(“Liquidator”) of Wasatch Crest Insurance Company, in Liquidation and Wasatch Crest
Mutual Insurance Company, in Liquidation, by and through counsel of record, hereby
respectfully submit this Memorandum in Support of the Liquidator’s Motion for
Summary Judgment pursuant to Rule 56 of the Utah Rules of Civil Procedure.

I. INTRODUCTION

The Utah Insurance Code gives the Liquidator the power to retrieve monies paid
by an insolvent insurance company to any of its affiliates during the five years prior to
the filing of the liquidation petition. Affiliate transactions are so susceptible to
manipulation and abuse that the Liquidator is statutorily empowered by § 31A-27-322
to recoup those paid monies regardless of any defense asserted by the original
recipient/affiliate. The Liquidator moves this Court to enter summary judgment
regarding the payments received by Defendants LWP Claims Administrators, Corp. and
LWP Claims Solutions, Inc. as affiliates of Plaintiffs Wasatch Crest Insurance Company
and Wasatch Crest Mutual Insurance Company.

II1. MATERIAL FACTS FOR WHICH NO GENUINE ISSUE EXISTS

1. Plaintiff Wasatch Crest Insurance Company was an insurance company
domiciled in the State of Utah (“WCIC” or “Wasatch Crest Insurance”). Wasatch Crest
Insurance was placed into liquidation by the Third Judicial District Court, in and for
Salt Lake County, State of Utah, on or about July 31, 2003. See Complaint at § 1 and
Answer at § 1, true and correct copies of which are attached hereto respectively as

Exhibits “A” and “B”.



2. Plaintiff Wasatch Crest Mutual Insurance Company was an insurance
company domiciled in the State of Utah (“WCMIC” or “Wasatch Crest Mutual”).
Wasatch Crest Mutual was placed into Liquidation by the Third Judicial District Court,
in and for Salt Lake County, State of Utah, on or about July 31, 2003. See Complaint,
Ex. “A” at § 2 and Answer, Ex. “B” at { 2.

3. Plaintiff Merwin U. Stewart, Utah Insurance Commissioner, was
appointed by the Third Judicial District Court as the liquidator of WCIC and WCMIC
on July 31, 2003 (the “Liquidator”). The Liquidator has the authority and standing to
bring this action pursuant to § 31A-27-310, Utah Code Ann. The Liquidator is vested
by operation of law with the title to all the property, contracts, and rights of actions of
the insurance company being liquidated, wherever located, as of the date of the filing of
the petition for Liquidation. Pursuant to § 31A-27-314, Utah Code Ann., the Liquidator
may continue to prosecute and institute in the name of the insurer or in the Liquidator’s
own name, any suits or other legal proceedings in this state or elsewhere. See
Liquidation Order, a true and correct copy of which is attached hereto as Exhibit “C”.

4. Defendant LWP Claims Administrators, Corp. was a California
corporation. The name “LWP Claims Administrators, Corp” was changed to LWP
Claims Solutions, Inc. See Complaint, Ex. “A” at § 4 and Answer, Ex. “B” at 4.

5. Defendant LWP Claims Solutions, Inc. is a California corporation. See
Utah Department of Commerce print out, attached hereto as Exhibit “D”. LWP Claims
Administrators, Corp. and LWP Claims Solutions, Inc. are collectively referred to as

“LWP”. Wasatch Crest Group, Inc. was the parent corporation of WCIC. LWP was



sold to John A. Igoe, the former Chairman of the Board of Directors and Chief
Executive Officer of WCIC and LWP. Mr. Igoe was also the Chairman of the Board,
President and Chief Executive Officer of Wasatch Crest Group, Inc., the parent
corporation of WCIC and LWP. LWP was an affiliate of Wasatch Crest Group, Inc.,
WCIC, and WCMIC. See Complaint, Ex. “A” at § 5; see also Wasatch Crest Group,
Inc. Form B', dated April 16, 2001 at p. 5, a true and correct copy of which is attached
hereto as Exhibit “E”.

Corporate History of Wasatch Crest Mutual and Wasatch Crest Insurance
Acquisition of FCL

6. Wasatch Crest Mutual was a mutual insurance company controlled by its
policyholders who annually elected a Board of Directors. Effective April 15, 1994,
Wasatch Crest Mutual purchased all of the issued and outstanding common stock of
First Continental Life & Accident Insurance Company, a Utah domiciled insurance
company (“FCL”). See Wasatch Crest Mutual Insurance Co. Form B, dated July 15,
1998, a true and correct copy of which is attached hereto as Exhibit “F”; see also Form

B dated April 16, 2001, Ex. “E”.

! Form B is a standard form used by all state insurance departments. Form B is a report
to the state regulators as to the transactions and interrelationship of the insurance
company and its affiliates which must be filed annually or whenever a material
transaction or change has occurred. All Form B’s referenced in this Memorandum were
filed with the Utah Department of Insurance.



Creation of Wasatch Crest Insurance Company
and Merger with Wasatch Crest Casualty

7. Effective October 31, 1998, Wasatch Crest Group (the parent company of
WCIC) purchased all of the issued and outstanding common shares of Utah Home Fire
Insurance Company, a Utah domiciled property and casualty company, from Deseret
Management Corporation. Wasatch Crest Group changed the name of Utah Home Fire
Insurance to Wasatch Crest Insurance Company. Effective December 19, 2000,
Wasatch Crest Casualty Company was merged into Wasatch Crest Insurance with
Wasatch Crest Insurance as the surviving company. See Form B dated April 16, 2001,
Ex. “E” at p. 14.

Corporate History of LWP

8. On November 16, 1999, Wasatch Crest Group purchased from LWP
Commercial Claims Administrators, Inc. substantially all of the assets, real and
personal property, and business operations owned by LWP Commercial
Claims Administrators, Inc. pursuant to the Asset Purchase Agreement By and Among
Wasatch Crest Group, Inc. and LWP Commercial Claims Administrators, Inc., John A.
Igoe and Erica L. Igoe, dated November 16, 1999. Wasatch Crest Group’s purchase
was an asset purchase, not a purchase of the stock of LWP Commercial Claims
Administrators, Inc. LWP Commercial Claims Administrators, Inc. was a third party
administrator of insurance claims. Concurrent with the purchase of substantially all of
the assets of LWP Commercial Claims Administrators, Inc., Wasatch Crest Group
created a new corporate entity, (i.e., LWP Claims Administrators, Corp.) that took

possession and title to all of the purchased assets. LWP Claims Administrators, Corp.



was incorporated in the State of California. The name of LWP Claims Administrators,
Corp. was subsequently changed to LWP Claims Solutions, Inc. LWP is currently a
California corporation with offices in Sacramento, California and Salt Lake City, Utah.
LWP is currently a third-party administrator (“TPA”), which specializes in the
administration of worker’s compensation insurance and claims associated with ski
industry workers. See Answer, Ex. “B” at § 15 at; see also November 16, 1999, Asset
Purchase Agreement attached hereto as Exhibit “G” and November 16, 1999
Administrative Services Agreement between LWP Commercial Claims Administrators,
Inc. and LWP Claims Administrators, Corp., a true and correct copy of which is
attached hereto as Exhibit “H”.

Affiliate Transactions

9. On or about November 16, 1999, LWP entered into an agreement with
WCIC and WCMIC whereby LWP was paid a fixed percentage fee to administer all the
claims throughout the entire duration of the claims. The fee paid to LWP was
calculated as a percentage of gross written premium received by WCIC or WCMIC. In
addition, LWP was paid a percentage of all medical fee savings generated by LWP in
the administration of the claims. LWP’s agreement with WCIC and WCMIC was not
reduced to writing or disclosed to the Utah Department of Insurance. See May 21, 2002
Letter from Orrin T. Colby Jr. to Judy Adlam attached hereto as Exhibit “I”.

10.  Effective January 1, 2001, WCIC and LWP entered into an Administrative
Agreement whereby LWP administered worker’s compensation claims for WCIC on a

“life of claim” basis and was paid fees as described in paragraph 19 of the



Administrative Agreement. See Wasatch Crest Group Form B, dated April 30, 2002 at
p. 12, a true and correct copy of which is attached hereto as Exhibit “J”; see also
January 2001 Administrative Agreement attached hereto as Exhibit “K”.

11.  LWP presented to WCMIC a proposed Administrative Agreement that was
to be effective January 1, 2001. The terms of the agreement were identical to the
Administrative Agreement entered into between WCIC and LWP as described above in
paragraph 15. See Answer, Ex. “B” at { 18; see also Letter dated May 21, 2002, Ex.
“I”.

12.  The agreement between LWP and WCMIC was never executed; rather, the
arrangement between WCMIC and LWP continued under the terms of the verbal
agreement entered into in November 1999, whereby LWP would administer worker’s
compensation claims for WCMIC on a “life of claim” basis. See Letter dated May 21,
2002, Ex. “I”.

13. Wasatch Crest Group sold LWP back to John Igoe and Erica Igoe
sometime in 2002. John Igoe continued in his capacity as an officer and director of
Wasatch Crest Group after the sale of LWP to John and Erica Igoe. See Term Sheet
attached hereto as Exhibit “L”.

14.  From November 16, 1999 through July 30, 2003, WCIC paid
$6,144,402.68 to LWP for claims handling services. Of the $6,144,402.68 total,
$4,955,586.10 was in the form of a check or wire transfers, while $1,188,816.58 was in
the form of offsets. See Affidavit of Robert Miller, a true and correct copy of which is

attached hereto as Exhibit “M”.
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15. From November 16, 1999 through July 30, 2003, WCMIC paid
$534,265.96 to LWP for claims handling services. Of the $534,265.96 total,
$474,265.96 was in the form of a check or wire transfers, while $60,000.00 was in the
form of offsets. See id.

III. LEGAL ARGUMENT

The Liquidator alleges in the First Claim for Relief of the Complaint that LWP
has violated 31A-27-322, Utah Code Ann., which states as follows:

Recoupement from Affiliates

(1) If an order for the liquidation, rehabilitation, or conservation of an insurer
authorized to do business in this state is ordered under this chapter, the receiver
appointed under the order has a right to recover on behalf of the insurer from any
affiliate that controlled the insurer the amount of distributions, other than stock
dividends paid by the insurer on its capital stock, made at any time during the five years
preceding the petition for liquidation, rehabilitation, or conservation. This recovery is
subject to the limitations of Subsections (2) through (6).

(2) No dividend is recoverable if the recipient shows that, when paid, the
distribution was lawful and reasonable, and that the insurer did not know and could not
reasonably have known that the distribution might adversely affect its solvency.

(3) The maximum amount recoverable under this section is the amount needed,
in excess of all other available assets, to pay all claims under the receivership, reduced
for each recipient by any amount the recipient has already paid to receivers under
similar laws of other states.

(4) Any person who was an affiliate that controlled the insurer at the time the
distributions were paid is liable up to the amount of distributions he received. Any
person who was an affiliate that controlled the insurer at the time the distributions were
declared is liable up to the amount of distributions he would have received if they had
been paid immediately. If two or more persons are liable regarding the same
distributions, they are jointly and severally liable.

(5) If any person liable under Subsection (4) is insolvent, all affiliates that
controlled that person at the time the dividend was declared or paid are jointly and
severally liable for any resulting deficiency in the amount recovered from the insolvent
affiliate.



(6) This section does not enlarge the personal liability of a director under
existing law.

(7) An action or proceeding under this section may not be commenced after the
earlier of:

(a) two years after the appointment of a rehabilitator under Section 31A-
27-303 or a liquidator under Section 31A-27-310; or

(b) the date the rehabilitation is terminated under Subsection 31A-27-
306(2) or the liquidation is terminated under Section 31A-27-339.
Utah Code Ann. § 31A-27-322.
A. LWP was an Affiliate of WCIC and WCMIC.

An affiliate is defined as “any person who controls, is controlled by, or is under
common control with, another person. A corporation is an affiliate of another
corporation, regardless of ownership, if substantially the same group of natural persons
manages the corporations.” Utah Code Ann. § 31A-1-301(4). As a result, LWP is an
affiliate of WCIC and WCMIC because there is common management and ownership.

John Igoe, the owner and former Chairman and Chief Executive Officer of LWP
Commercial Claims Administrators, Inc., served concurrently as the Acting Chairman,
President and Chief Executive Officer of Wasatch Crest Group, the Chairman and Chief
Executive Officer of Wasatch Crest Insurance, and the Chairman and Chief Executive
Officer of LWP Claims Administrators. In those positions, Mr. Igoe initiated, approved

and carried out affiliate transactions between LWP, WCIC and WCMIC by entering into

Administrative Agreements with both WCIC and WCMIC on behalf of LWP.



B. As an Affiliate, LWP Must Disgorge All Funds It Received from WCIC and
WCMIC Since November 16, 1999.

Pursuant to § 31A-27-322, the Liquidator is permitted to recover from any
affiliate any distribution made at any time during the five years preceding the petition
for liquidation. The petition for liquidation was filed on July 31, 2003. LWP became
an affiliate of WCIC and WCMIC on or around November 16, 1999. Consequently, any
payments on or after November 16, 1999 to LWP are recoverable.’

If a person or entity qualifies as an affiliate, then any distribution to that affiliate
made in the five years prior to the filing of the liquidation petition must be repaid.
There are no statutory rights to setoff or other mitigating circumstances. In essence, the
Utah statute subordinates the claims of affiliates to the claims of other creditors and
policyholders against the remaining assets of the liquidation estate. The Utah statute
views an affiliate as an “insider” and relegates any claim of an affiliate to that of a
shareholder who is granted the lowest priority claim against the liquidation estate
assets.

Because of the inherent dangers of self-dealing and overreaching associated with
affiliate transactions, the legislature has determined that insiders/affiliates will recover
only to the extent that all other claimants are paid before an affiliate. This
interpretation is supported by the language of § 31A-27-322(3), Utah Code Ann., which

limits the amount to be recovered by the liquidator from affiliates to “the amount

2 The statute provides for payments going back five years (July 31, 1998), but since
LWP did not become an affiliate until November 1999, LWP is only responsible for
disgorging payments from November 1999 through July 31, 2003.
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needed, in excess of all other available assets, to pay all claims under the receivership.”
In other words, the Liquidator is prevented from recovering from affiliates anything
more than what is necessary to pay all claimants, which in effect is the total deficiency
incurred by the liquidation estate. The pragmatic effect of the statute is to subordinate
all affiliate payments made within five years of the liquidation order to the claims of all
other creditors and policyholders, and thereby permitting the affiliates to recover on the
same basis as the equity owners. Because any transaction between an insurance
company and its affiliate is so vulnerable to abuses, the statute sweeps back into the
liquidation estate of the insolvent insurance company any and all payments made by the
insurance company to an affiliate within five years of the insolvency.

Because of the overwhelming threat to the financial stability of an insurance
company posed by affiliate transactions, the recipient of affiliated transaction monies
must repay everything they have received during the five years prior to the filing of the
liquidation petition. Therefore, $6,678,668.64, paid by WCIC and WCMIC to LWP for
claims handling services must be repaid to the Liquidator.

IV.  CONCLUSION

Pursuant to Rule 56 of the Utah Rules of Civil Procedure, the Liquidator moves
this Court to enter an order of summary judgment that the affiliate transactions must be
repaid according to U.C.A. § 31A-27-322. No material facts are in dispute. The
evidence is clear that LWP received at least $ 6,678,668.64 from WCIC and WCMIC

from November 1999 through July 31, 2003, and that there was common management
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and ownership between LWP, WCIC, and WCMIC. For these and all other foregoing
reasons, this Court should grant the Liquidator’s Motion for Summary Judgment.
DATED this fvﬂ’ day of January 2005.

HOLLAND & HART LLP

Jadnifer L. Lange

Attorneys for Wasatch Crest Insurance
Company, in Liquidation; Wasatch Crest
Mutual Insurance Company, in Liquidation,
and Merwin U. Stewart

J. Ray Barrios
Liquidation Office General Counsel

12



CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the Liquidator’s
Memorandum in Support of its Motion for Summary Judgment was sent via U.S.
first class mail, postage prepaid on the ‘Dﬂ_ day of January 2005 to the following:
Edwin C. Barnes
Charles R. Brown
Clyde Snow Sessions & Swenson

201 South Main, 13th Floor
Salt Lake City, UT 84111

3273424_1.DOC
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Attorneys for Defendants

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

WASATCH CREST INSURANCE

COMPANY, IN LIQUIDATION, and

WASATCH CREST MUTUAL

INSURANCE COMPANY, IN :

LIQUIDATION, and MERWIN U. : MEMORANDUM IN SUPPORT OF

STEWART, Liquidator, : MOTION FOR SUMMARY JUDGMENT
: AND OPPOSITION TO LIQUIDATOR'S
Plaintiffs, : MOTION FOR SUMMARY JUDGMENT
_VS_
LWP CLAIMS ADMINISTRATORS Civil No. 030915527
CORP., a California corporation, and X Judge Hanson

LWP CLAIMS SOLUTIONS, INC., a
California corporation,

Defendants.

Defendants LWP Claims Administrators Corp. and LWP Claims Solutions, Inc.,
pursuant to Utah R. Civ. P. 56(c) submit this consolidated memorandum of points and
authorities in support of Defendant’s Motion for Summary Judgment and in opposition to

the Liquidator's Motion for Summary Judgment.



INTRODUCTION

LWP Claims Solutions, Inc. (“LWPCS]I"), formerly LWP Claims Administrators
Corp. ("LWPCAC?”) (collectively referred to as “LWP") acted as a third-party claims
administrator for two now-insolvent insurance companies, Wasatch Crest Insurance
Company (“WCIC") and Wasatch Crest Mutual Insurance Company (“WCMIC”), and
received fair compensation for its services. Now, the Liquidator of the two insolvent
Wasatch Crest companies asks the Court to order LWP to return the compensation paid
under the authority of the recoupment provisions of Utah Code Ann. § 31A-27-322.
That section allows the liquidator of insolvent insurance companies to recover
“distributions” if such “distributions” were made to affiliates that had control over the
insurer at the time the distributions were made. The legislative history of Section 322,
as well as its plain language, establishes that the recoverable payments are excessive
distributions made in the form of dividends to the parent of an insurer. The statute does
not, and was never intended to, apply to payments made for services rendered to the
insurer.

The Liquidator has not even attempted to meet its statutory burden of
demonstrating that LWP was ever in control of either WCIC or WCMIC, nor has it
demonstrated that LWP ever received any distributions in the nature of dividends from
the two insurers. To the contrary, the undisputed evidence is that payments to LWP
were contemporaneously made in fair consideration for services provided by LWP to

WCIC and WCMIC. The undisputed evidence also shows that, at most, (1) LWP was a
-ii-
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sister subsidiary of WCIC when some of the payments were made to LWP by WCIC,
and (2) LWP was not an affiliate of WCMIC when payments were made to LWP by
WCMIC. The Liquidator presents no facts demonstrating that LWP was an affiliate that
controlled the insurers at the time LWP received payments, and undisputed facts
confirm that LWP was not in control of the insurers.

By bringing a complaint for recoupment under § 31A-27-322, and making a
summary judgment motion under these undisputed facts, the Liquidator has either
misunderstood or grossly misapplied the statute. Its motion must therefore be denied.
For the same reasons, LWP is entitled to judgment as a matter of law and this action
should be dismissed with prejudice.

LWP’S STATEMENT OF UNDISPUTED MATERIAL FACTS

1. WCIC was an insurance company domiciled in the State of Utah. See
Memorandum in Support of Liquidator's Motion for Summary Judgment (“Liquidator’s
Memorandum”) at | 1, attached as Exhibit 1. WCIC was placed in liquidation by the
Third Judicial District Court in Salt Lake County, Utah on July 31, 2003. /d.

2. WCMIC was an insurance company domiciled in the State of Utah. See
Liquidator's Memorandum at [ 2, Exhibit 1. WCMIC was placed in to liquidation by the
Third Judicial District Court in Salt Lake County, Utah on July 31, 2003 ./d.

3. LWPCAC was a corporation organized under California law in 1999. In the
third quarter of 2002, LWPCAC’s name changed to LWPCSI. See Complaint at [ 3,

attached as Exhibit 2, and Answer at ] 4 attached as Exhibit 3.
-1ii-
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4, LWPCSI is a California corporation, originally incorporated as LWPCAC.
Its name changed to LWPCSI in the third quarter of 2002. See Exhibit 2 at § 4 and
Exhibit 3 at q] 4.

History of WCIC and WCMIC

5. WCMIC was a mutual insurance company which purchased all of the
common stock of First Continental Life and Accident Insurance Company (“FCL")
effective April 15, 1994. See Form B, Wasatch Crest Mutual Insurance Co., dated
July 15, 1998, at p. 2, Item 1(b), attached as Exhibit 4.

6. Effective January 1, 1997, WCMIC purchased all of the common stock of
Transunion Casualty Company (“Transunion”). On January 1, 1998, Transunion
purchased Wasatch Fire Insurance Company. Effective March 25, 1998, Transunion
was renamed Wasatch Crest Casualty Insurance Company (“WCCIC"). Immediately
thereafter, Wasatch Fire Insurance Company merged into WCCIC, with WCCIC as the
surviving corporation. See Exhibit 4 at pp. 6-7, Iltem (1).

7. On June 30, 1998, WCMIC exchanged all of the common stock of FCL
and WCCIC for shares of the newly incorporated Wasatch Crest Group (“WCG”). In
exchange for the stock of FCL and WCCIC, WCMIC received 1 million Class A common
shares of WCG (100% of the Class A shares) and 5.3 million Class C common shares
(100% of the Class C shares) of WCG. WCMIC also received 4.4 million shares of
Class B-1 common stock, which it sold to investors. An additional 6.4 million shares of

Class B-1 common stock and 3.9 million shares of Class B-2 common stock were also
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purchased by the investors. After these transactions, WCG Investment Group
(“Wasatch Investment”). L.P. owned 5.8 million shares of Class B-1 common stock,
Swiss Reinsurance America Corporation (“Swiss Re”) owned 3.9 million shares of Class
B-2 common stock, and Chase Capital Partners (“Chase”) owned 5.0 million shares of
Class B-1 common stock. See Wasatch Crest Group, Form B, Insurance Holding
Company System Registration Statement, at pp. 14-15, Item 5(1)(e), attached as
Exhibit 5.

8. Effective October 31, 1998, WCG purchased all of the common stock of
Utah Home Fire Insurance Company and changed the latter company’s name to WCIC.
Id. at p. 14, Item 5(1)(d).

9. Effective December 19, 2000, WCCIC merged into WCIC with WCIC as
the survivor. Id. at p.15, Item 5(1)(F).

10.  Effective December 2000, WCG'’s capital was restructured pursuant to a
Form A Application approved by the Utah Insurance Commissioner by order dated
November 27, 2000. As part of the restructuring, WCMIC relinquished its shares in
WCG and WCG Investment received 89% of the voting shares of WCG with the
remaining 11% of the voting shares held by Swiss Re. /d. at p.15, Item 5(1)(e). See
Exhibit 6 at §] 14; Exhibit 7 at ] 14.

Acquisition of LWP Commercial Claims
Administrators, Inc.’s Assets by WCG.

11. On November 16, 1999, WCG purchased substantially all of the assets

and business operations of LWP Commercial Claims Administrators, Inc.”(LWP
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Commercial”), a California company which acted as a third party insurance claim
administrator and was owned by John and Erica Igoe. See Asset Purchase Agreement,
attached as Exhibit 8. At that time, WCG formed a new corporate entity, LWPCAC.

The assets purchased from LWP Commercial were transferred to LWPCAC. See
Exhibit 2 at 15 and Exhibit 3 at [15.

The Relationship of LWPCAC to WCIC and WCMIC

12.  Shortly after the asset purchase and formation of LWPCAC, John Igoe
became President and COO of WCG and its subsidiaries, WCIC and FCL. John Igoe
was also CEO of LWPCAC, the third subsidiary of WCG. Igoe, however, was never an
officer or director of WCMIC. See Affidavit of John Igoe, attached as Exhibit 6, at [ 5
and Affidavit of Dennis Larson, attached as Exhibit 7, at | 5.

13. At the time of the asset purchase, an Administrative Services Agreement, ,
dated November 16, 1999 (attached as Exhibit 9) was entered into between LWP
Commercial, the selling entity owned by John and Erica Igoe, and LWPCAC, the
subsidiary formed by WCG to hold the assets transferred by LWP Commercial. WCIC
and WCMIC were not parties to the agreement. The agreement provided that LWP
Commercial continue to employ its former employees and that LWPCAC would
compensate LWP Commercial “on a cost basis” by reimbursing LWP Commercial for all
reasonable costs associated therewith. See Exhibit 9 at p.3. The agreement was
intended to facilitate the transition of business operations pending the transfer of LWP

Commercial’'s employees on January 1, 2000. For this reason, the agreement
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terminated on December 31, 1999. See Exhibit 9 at p. 4, Exhibit 6 at §[ 8; Exhibit 7 at
q8.

14.  Around June 2000, LWPCAC began providing workers compensation
claims handling services to WCIC. Prior to that time, Employees of WCG provided
these services. After June 2000, these employees were placed under the direction of
LWPCAC. LWPCAC reimbursed WCG for the cost of personnel provided by WCG to
LWPCAC. In return for providing claims services, LWPCAC received a percentage of
the premiums earned by WCIC and a percentage of the medical cost savings realized
by WCIC due to LWPCAC'’s handling of claims. From June 2000 until January 1, 2001,
the claims handling services were provided pursuant to an oral agreement between
LWPCAC and WCIC. See Exhibit 6 at § 9; Exhibit 7 at { 9.

15.  This oral agreement for claims handling services was formalized in a
written agreement between WCIC and LWPCAC which was effective as of January 1,
2001. The terms of the written agreement were the same as the terms of the earlier
oral agreement. See, Administrative Agreement, attached as Exhibit 10. The terms of
the agreement are standard commercial terms similar to the terms of agreements
entered into by LWPCAC with other insurance companies. See Exhibit 6 at §] 10; Exhibit
7 at§ 10.

16. A similar oral agreement for claims handling services was in effect
between WCMIC and LWPCAC. Although a written agreement was drafted to formalize

the oral agreement, this agreement was never signed by WCMIC and the two
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companies continued to operate under the terms of the oral agreement. See Exhibit 6 at
7 11; Exhibit 7 at § 11.

17.  On April 28, 1998 WCG entered into a Managing General Agency
Agreement with North American Specialty Insurance Company (“NAS”), a wholly owned
subsidiary of Swiss Re (“NAS Agreement”). Under the terms of the agreement, WCG
was granted the right to underwrite and issue policies on behalf of NAS, subject to
certain guidelines and review procedures by NAS. The agreement also provided for
WCG to handle all claims arising out of NAS policies written under the agreement.
WCIC was not a party to this agreement. See Exhibit 6 at [ 12.

18.  Beginning June 2000, WCG assigned its responsibilities under the NAS
Agreement to LWPCAC. From that time forward, LWPCAC handled claims arising out
of the NAS policies for WCG, and received compensation from WCG for these services.
W(CIC, which was not a party to the NAS Agreement, did not provide compensation to
LWPCAC for claims handling services under the NAS Agreement. See Exhibit 6 at §] 13.

19. At no time during its relationship with WCG did LWP receive any dividend
or other distributions, whether in cash, property or other assets, from WCG, WCIC, FCL
or WCMIC other than payments made in the ordinary course of business in accordance
with the various service agreements, written and oral, in effect during the period. See
Exhibit 6 at §] 25; Exhibit 7 at § 17.

20. LWP did not own, direct, or control the business or operations of WCG,

WCIC, FCL or WCMIC. Exhibit 6 at §] 16.
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21. On November 6, 2001, the Chairman of the Board and Chief Executive
Officer of WCG, WCIC, and FCL was placed on indefinite leave of absence. At the
same time John Igoe was appointed to serve as Acting Chairman of the Board and CEO
of the companies pending an internal investigation by special outside counsel of the
activities of former officers and directors. See Exhibit 6 at §] 15; Exhibit 7 at ] 13.

The Sale Of LWPCAC to John Ilgoe and Judy Adlam

22. On May 8, 2002, John Igoe and Judy Adlam purchased the stock of
LWPCAC from WCG for $2,000,000 in cash, an assumption of liabilities of
approximately $1.8 million and a contingency payment (made in 2003) of $175,000.
See Stock Purchase Agreement and Mandatory Share Redemption Agreement,
attached as Exhibit 11. John Igoe did not represent WCG in the negotiations of the
transaction, which was made effective as of January 1, 2002. The Board of Directors
retained Hales and Company independently to advise them as to the fairness of the
transaction. See Exhibit 6 at § 17; Exhibit 7 at [ 14.

23.  Pursuant to the agreement for purchase of the stock of LWPCAC by Igoe
and Adlam, Igoe agreed to resign as an officer and director of all Wasatch Crest
companies. See Exhibit 6 at | 18; Exhibit 7 at §] 15. Igoe resigned these positions on

the day of closing, May 8, 2002. See Resignations of John Igoe, attached as Exhibit 12.
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Payments to LWPCAC by Wasatch Crest Companies

24.  From June 2000 when LWPCAC first started providing claims handling
services for WCIC and WCMIC until January 1, 2002 when the sale of LWPCAC to Igoe
and Adlam was effective, LWPCAC received payments of $5,142,263 under the terms
of its agreements with WCIC, WCMIC, and WCG. See Exhibit 6 at ] 20.

25.  Of the $5,142,263 received by LWPCAC, $3,001,503 was paid as
compensation for claims handling services provided to WCG in connection with the NAS
Agreement. See Exhibit 6 at ] 21.

26. Of the $5,142,263 received by LWPCAC, $1,328,110 was paid as
compensation for claims handling services provided to WCIC under the terms of the oral
and written administrative agreements. See Exhibit 6 at ] 22.

27. Of the $5,142,263 received by LWPCAC, $$812,650 was paid as
compensation for claims handling services provided to WCMIC under the terms of the
oral agreement described. See Exhibit 6 at ] 23.

LWPCSI Continues to Provide Claims Handling Services
After Insolvency of WCIC and WCMIC

28. After WCIC and WCMIC were placed into liquidation on July 31, 2001,
LWPCAC, and subsequently LWPCSI, continued to provide claims handling services to
WCIC and WCMIC at the request of the Utah Guaranty Association (“UGA”"), in
accordance with the terms of the written Administrative Agreement (Exhibit 10) with

WCIC and the oral agreement with WCMIC. See Exhibit 6 at §24; Exhibit 7 at §] 16.
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RESPONSE TO LIQUIDATOR’S STATEMENT OF MATERIAL FACTS

1. In response to paragraph 1, LWP admits that WCIC was an insurance
company domiciled in the State of Utah and was placed in liquidation by the Third
Judicial District Court in Salt Lake County, Utah on July 31, 2003.

2. In response to paragraph 2, LWP admits that WCMIC was an insurance
company domiciled in the State of Utah and was placed in liquidation by the Third
Judicial District Court in Salt Lake County, Utah on July 31, 2003.

3. In response to paragraph 3, LWP admits that Melvin U. Stewart was
appointed by the Third Judicial District Court in Salt Lake County, Utah as the liquidator
of WCIC and WCMIC on July 31, 2003. The remaining assertions in paragraph 3 are
legal conclusions rather than material facts.

4. In response to paragraph 4, LWP admits LWPCAC was a California
corporation whose name was changed to LWPCSI.

5. In response to paragraph 5, LWP admits LWPCSI is a California
corporation whose name was changed from LWPCAC. LWP further admits that WCG
was the parent corporation of WCIC.

LWP disputes that it was sold to only John Igoe when, in fact, it was sold
effective January 1, 2002, to John Igoe and Judy Adlam. See Exhibit 11. LWP also
disputes that Igoe was the Chairman of the Board of Directors and Chief Executive
Officer of WCIC and WCG. He became Acting Chairman of the Board of Directors and

Chief Executive Officer of WCG and WCIC in November of 2001, but resigned from
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those positions and all other positions with Wasatch Crest companies as of May 8, 2002,
the date of closing of the sale of LWP by WCG to Igoe and Adlam. See Exhibit 6 at §] 17;
Exhibit 9 at ] 15. LWP admits that in approximately January 2000, Igoe became
president of WCG, but he resigned from this position on May 8, 2002. /d.

LWP admits (1) Igoe was the Chairman of the Board and Chief Executive
Officer of LWP, and (2) WCG was the parent of WCIC from October 1998 until 2002
when Igoe resigned his positions with WCG and WCIC. LWP admits that it was a
subsidiary of WCG and a sister subsidiary of WCIC from November 16, 1998 through
December 31, 2001, and could therefore be considered an affiliate of WCG and WCIC
between those dates. LWP denies that it was an affiliate of WCG and WCIC after
January 1, 2002, the effective date of the sale of LWP to Igoe and Adlam. See Exhibit 6
at [ 17; Exhibit 7 at ] 14. LWP was not an affiliate of WCMIC after November 27, 2000
when WCMIC's interest in WCG, the parent of LWP, was relinquished. Exhibit 5 at p.14,
Item 5(1)(e).

Corporate History of Wasatch Crest Mutual and Wasatch Crest
Insurance Acquisition of FCL

6. In response to paragraph 6, LWP admits that WCMIC was a mutual
insurance company controlled by its shareholders and that WCMIC purchased all of the
stock of FCL effective April 15, 1994.

Creation of WCIC and Merger with WCCIC

7. In response to paragraph 7, LWP admits effective October 31, 1998, WCG

purchased all of the common stock of Utah Home Fire Insurance Company and changed
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the latter company’s name to WCIC. LWP also admits, effective December 19, 2000,
WCCIC merged into WCIC with WCIC as the survivor.

Corporate History of LWP

8. In regard to Paragraph 8, LWP admits, on November 16, 1999, WCG
purchased substantially all of the assets and business operations of LWP Commercial
Claims Administrators, Inc. (“LWP Commercial”), a company which acted as a third party
insurance claim administrator, from John and Erica Igoe. LWP also admits that WCG
formed a new corporate entity, LWPCAC, at that time and the assets purchased from
LWP Commercial were transferred to LWPCAC.

LWP further admits that LWPCAC was incorporated in California and
changed its name to LWPCSI. LWPCSI has offices in Sacramento, California and Salt
Lake City and is a third-party administrator specializing in the administration of worker’s
compensation insurance and claims.

Affiliate Transactions

9. In regard to Paragraph 9, LWP disputes that (1) LWP entered into an
agreement on about November 16, 1999 with WCIC and WCMIC providing for payment
of a fixed percentage fee to administer all claims throughout the entire duration of the
claims, (2) the fee paid to LWP was a percentage of gross premiums received by WCIC
and WCMIC, and (3) LWP was paid a percentage of all medical fee savings generated
by LWP. The Administrative Services Agreement, Exhibit 9, dated November 16, 1999

was an agreement between LWP Commercial, the selling entity owned by John and
-Xiil-
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Erica Igoe, and LWPCAC, the subsidiary formed by WCG to hold the assets transferred
by LWP Commercial. WCIC and WCMIC were not parties to the agreement. Moreover,
the agreement did not provide for payment of a percentage of premiums or medical cost
savings to LWP. It instead provided that LWPCAC would compensate LWP Commercial
“on a cost basis” by reimbursing LWP Commercial for all reasonable costs. See Exhibit
11 at p. 3. The agreement was intended to facilitate the transition of business operations
pending the transfer of LWP Commercial's employees on January 1, 2000. For this
reason, the agreement terminated on December 31, 1999. See Exhibit 6 at [ 8.

10.  Inregard to paragraph 10, LWP disputes that WCIC entered into an
Administrative Agreement effective January 1, 2001. In June 2000, LWPCAC began
providing workers compensation claims handling services to WCIC pursuant to an oral
agreement. Employees of WCG provided these services under the direction of
LWPCAC, and LWPCAC reimbursed WCG for the personnel services provided by WCG
to LWPCAC. In return for providing these services, LWPCAC received a percentage of
the premiums earned by WCIC and a percentage of the medical cost savings realized by
WCG due to LWPCAC'’s handling of claims. See Exhibit 6 at ] 9.

This oral agreement was formalized in a written agreement between WCIC
and LWPCAC which was effective as of January 1, 2001. The terms of the written
agreement were the same as the terms of the earlier oral agreement. See Exhibit 10;

Exhibit 6 at §] 10; Exhibit 7 at §[ 10. The terms of the agreement are standard commercial
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terms similar to the terms of agreements entered into by LWPCAC with other insurance
companies. See Exhibit 6 at § 10.

11. Inregard to paragraph 11, LWP admits that it presented a proposed
Administrative Agreement to WCMIC, which was to be effective January 1, 2001 and had
the same terms as the administrative agreement between LWPCAC and WCIC.

12. Inregard to paragraph 12, LWP admits that the written agreement between
LWP and WCMIC was never signed by WCMIC and that the two companies continued to
operate under the oral agreement. The oral agreement, however, was not entered into
in November 1999. The oral agreement was reached in June 2000 when LWP began
providing claims handling services to WCMIC. See Exhibit 6 at § 11.

13. Inregard to paragraph 13, LWP denies that WCG sold LWP back to John
and Erica Ilgoe sometime in 2002. LWP was, instead, sold to Ilgoe and Adlam effective
January 1, 2002. See Exhibit 11. The sale closed on May 8, 2002. /d. LWP also
disputes that John Igoe continued in his capacity as an officer and director of WCG. At
the time the sale was closed, Igoe resigned his positions as an officer and director of
WCG and all other Wasatch Crest companies. See Exhibit 12.

14. Inregard to paragraph 14, LWP disputes that WCIC paid $6,144,402.68 to
LWP for claims handling services from November 16, 1999 through July 30, 2003, of
which amount $4,955,486.10 was in the form of checks or wire transfers and
$1,188,816.58 was in the form of offsets. From June 30, 2000, when LWP first began

providing claims handling services to WCIC, until January 1, 2002, when the sale of LWP
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to Igoe and Adlam became effective, WCIC paid $1,338,110 to LWP for claims handling
services. See Exhibit 6 at §] 22.

15.  Inregard to paragraph 15, LWP disputes that WCMIC paid $534,295.96 to
LWP for claims handling services from November 16, 1999 through July 30, 2003, of
which amount $534,265.96 was in the form of checks or wire transfers and $60,000 was
in the form of offsets. From June 30, 2000, when LWP first began providing claims
handling services to WCMIC, until January 1, 2002, when the sale of LWP to Igoe and
Adlam became effective, WCMIC paid $812,650 to LWP for claims handling services.
See Exhibit 6 at  23. None of this amount was paid to LWP before November 27, 2000,
the date WCMIC relinquished its interest in WCG and ceased to be a part of the WCG
group. See Schedule prepared as exhibit to Affidavit of Robert C. Miller, filed as Exhibit
M to Liquidator's Motion for Summary Judgment, attached as Exhibit 13.

Standard of Review

Summary judgment is intended to “expedite litigation by avoiding needless trials
where no triable issue of fact is disclosed.” Nat! Am. Life Ins. Co. v. Bayour Country
Club, 403 P.2d 26, 29 (Utah 1965). It is appropriate where “there is no genuine issue as
to any material fact and . . . the moving party is entitled to a judgment as a matter of law.”
Utah R. Civ. P. 56 (c). A Court should grant summary judgment when the undisputed
facts are such that “there is no reasonable probability that the party moved against could
prevail.” Frisbee v. K&K Construction Co., 676 P.2d 387, 389 (Utah 1984). Plaintiff has

not met that burden, but Defendant LWP has.
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ARGUMENT

LWP’s cross-motion for summary judgment should be granted and the
Liquidator’s motion for summary judgment be denied because (1) undisputed material
evidence shows that payments to LWP by WCIC and WCMIC were not “distributions”
subject to recoupment under Utah Code Ann. 31A-27-322; and (2) LWP was never an
affiliate in control of the insurer as required for recoupment of “distributions” under Utah
Code Ann. § 31A-27-322. In addition, even if the payments in question could somehow
be termed “distributions,” the Liquidator is not entitled to summary jujdgment because
there are disputed issues of material fact concerning payments to LWP.

Chapter 27 of the Utah Insurance Code, titled “Insurers Rehabilitation and
Liquidation Act,” governs the liquidation of Utah Insurance Companies. The Liquidator of
WCIC and WCMIC brought its complaint against LWP and its motion for summary
judgment under Section 322 of Chapter 27 which gives the receiver of an insurer the
right to seek recoupment of “distributions” to affiliates that control the insurer when the
distributions are made within the five years before the date of liquidation. As the
legislative history of Section 322 clearly demonstrates, the Liquidator, however, either
completely misunderstands or has misapplied the provisions of Section 322 by seeking
to recoup fair consideration paid for services rendered rather than “distributions”, a term
which, as used in Section 322, is synonymous with “dividend,” from an entity which did

not receive dividends and which never controlled the insurers.
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1. Utah Code Ann. § 31A-27-322 and its Legislative History

Section 322 specifically provides:
(1) If an order for the liquidation, rehabilitation, or conservation of an
insurer authorized to do business in this state is ordered under this chapter,
the receiver appointed under the order has a right to recover on behalf of
the insurer from any affiliate that controlled the insurer the amount of
distributions, other than stock dividends paid by the insurer on its capital
stock, made at any time during the five years preceding the petition for

liquidation, rehabilitation, or conservation. This recovery is subject to the
limitations of Subsections (2) through (6).

(2) No dividend is recoverable if the recipient shows that, when paid, the
distribution was lawful and reasonable, and that the insurer did not know
and could not reasonably have known that the distribution might adversely
affect its solvency.

(Emphasis added.) This section was enacted in 1986 as part of a complete revision of
the Utah Insurance Code which began in 1981. For a five year period, the Insurance
Law Revision Committee, created by the Utah State Legislature, met to redraft the
insurance code.

Records relating to the intent of the drafters are maintained in the Utah State
Archives and include a March 25, 1983 draft with extensive drafters’ comments.' The

language of Section 322, first added in this draft, provided “Recoupment from affiliates.

A rehabilitator, liquidator, or conservator may recover on behalf of the insurer excessive

: The March 1983 draft was identified by drafter Dane Leavitt as one of the documents with the

most probative value to the research of legislative history As Mr Leavitt noted in his transmittal letter to
the Utah State Archives, “To the extent that the resulting provisions were not substantially changed. ., the
drafter's comments [on the above mentioned draft] will be potentially helpful in understanding the drafter’s
(if not the legislature’s) intent” See Series 25134, Insurance Law Revision Committee, Administrative
Records, 1981-1985, attached as Exhibit 14
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distributions paid to affiliates, pursuant to section 96-17-6.5."> See, State of Utah Draft

Insurance Code, March 25, 1983, § 96-45-55, attached as Exhibit 15. Section 96-17-6.5

provides:
(1) Right of receiver to recover dividends paid. If an order for the
liquidation, rehabilitation or conservation of an insurer authorized to do
business in Utah is entered..., the receiver has a right to recover on behalf
of the insurer the amount of distributions other than stock dividends paid by
the insurer on its capital stock at any time during the five years preceding
the petition for_liquidation, rehabilitation or conservation, subject to the
limitations of subsections (2) to (4).
(2) Dividend payments recoverable. No dividend is recoverable if the
recipient shows that when paid the distribution was lawful and reasonable,
and that the insurer did not know and could not reasonably have known
that the distribution might adversely affect its solvency.

Id. (Emphasis added.)

The comments to the two draft sections relating to Utah Code Ann. § 31A-27-322
make it clear that the section was added to remedy a potential abuse of insurance
company holding systems: “[the section] provides the necessary power to recover
distributions to affiliates under a holding company system.” Comment to § 96-45-55,
Exhibit 15. The recoupment from affiliates provision was intended to remedy the
problems occurring when parent companies took large surpluses as dividends from
cash-rich insurers and the insurers were later rendered insolvent. This provision allows

the liquidator to recoup the excessive dividend to the controlling parent. Comment to

§ 96-17-6.5. /d.

2 The August 24, 1984 Draft of the liquidation and rehabilitation section of the Utah Insurance

Code, attached as Exhibit 16, shows that Utah Code Ann. § 96-45-55 was renumbered 31A-26-322. The
Chapter number was subsequently changed from Chapter 26 to Chapter 27.
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Section 322 as enacted in 1986 makes it even more clear the section’s application
is limited to situations where dividends are paid to a parent company. In subsection one,
the relevant payments to affiliates controlling the insurer are referred to as “distributions.”
In subsection two, the payments are called “dividends.” The drafts of these sections and
the comments to the draft demonstrate that the term “distribution” is used
interchangeably with the term “dividend.” Further, Section 322 as enacted by the
legislature allows recoupment from “affiliates that control the insurer,” thereby
establishing that recoupment is limited to the situation where a parent in a holding
company system takes funds from an insurer by dividend. The definition of distribution
given elsewhere in the Utah Code supports the conclusion that a distribution does not
include payment for services. In the Utah Revised Business Corporation Act, Utah Code
Ann. § 16-10a-101 et.seq., for example, the term “distribution” is defined as “a direct or
indirect transfer of money or other property...in respect of any of its shares. A
distribution may be in the form of a declaration or payment of a dividend, a purchase,
redemption, or other acquisition of shares, distribution of indebtedness or otherwise.”
Utah Code Ann. §16-10a-102(13). LWP received no such dividends or distributions.

2. LWP was never an affiliate that controlled WCIC or WCMIC

The Liquidator argues, incorrectly and without support, that Section 322
recoupment applies to all affiliates of an insurer, when, in fact, it can only apply to
affiliates that control the insurer. The point is logical — it is only those with control who

can direct dividends. The Liquidator completely ignores the fact that LWP was not in
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control of WCIC or WCMIC; instead, the Liquidator asks the Court to assume that
recoupment is appropriate merely because at certain times, John Igoe was individually
an officer and director of LWP, WCIC, and WCG.

lgoe’s position with LWP, WCIC and WCG, however, is alone insufficient to
establish that LWP was an affiliate of WCIC or WCMIC. First, Igoe held no management
position with WCMIC, much less a position which could result in WCMIC being an
affiliate of LWP. Second, the Liquidator fails to establish that Igoe’s individual
responsibilities with LWP and WCIC actually resulted in WCIC being an affiliate of LWP.
Such status may arise where “[a] corporation is an affiliate of another corporation,
regardless of ownership, if substantially the same group of natural persons manages the
corporations.” Utah Code Ann. § 31A-27-301(5). Here, the Liquidator has not even tried
to show that “the same group or persons” manages LWP and WCIC, but instead
presumes control based on Igoe’s individual positions at times with the two corporations.
The Insurance Code, however, does not allow such presumptions: “there is no
presumption an individual holding an official position with another person controls that
person solely by reason of the position.” Utah Code Ann. § 31A-1-301(27)(a).
(Emphasis added.)

The undisputed facts show that LWP and WCIC were sister subsidiaries of WCG
from November 16, 1999 until January 1, 2002 when the sale of LWP by WCG to Igoe
and Adlam was effective. As such, LWP and WCIC may have been affiliates prior to the

effective date of the sale of LWP, but LWP was never an affiliate that controlled the
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insurer, WCIC. Section 322's recoupment provisions, therefore, could not apply to any
payments from WCIC to LWP, even if the Liquidator had established that such payments
had been dividends rather than payments for services rendered.

The undisputed facts also establish that LWP was not an affiliate of WCMIC
during the time period when WCMIC made payments for services to LWP. In November
1999, when LWP Commercial’s assets were acquired by LWPCAC, WCMIC owned a
portion of the stock of WCG, which in turn owned the stock of LWPCAC. However,
effective November 27, 2000, WCMIC relinquished all of its stock in WCG and could not
thereafter be considered to be an affiliate of LWP under any interpretation of the term.
The schedule submitted as an exhibit to the Affidavit of Robert C. Miller filed in support of
the Liquidators Motion for Summary Judgment shows no payments from WCMIC to LWP
before December 31, 2000. See Exhibit 13. Further, at no time was LWP ever an
affiliate in_control of WCMIC.

3. Payments to LWP by WCIC and WCMIC were not distributions

Additional undisputed facts establish that the payments to LWP from WCIC and
WCMIC were fair consideration for services contemporaneously rendered to WCIC and
WCMIC, not excessive dividends from an insurer to a parent. The services were
provided pursuant to administrative agreements standard in the industry. The fairness of

this arrangement is further confirmed by the fact that UGA engaged and continues to

engage LWP to provide claims handling services to WCIC and WCMIC under terms and

conditions similar to those of the contracts in effect prior to the liquidation proceedings.
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4, Disputed issues concerning payments

Even if payments to LWP were found to be distributions to an affiliate that
controlled the insurer, summary judgment in the Liquidator’s favor should not be granted.
There is an issue of disputed material fact concerning the source of payments to LWP
and the relationship of the companies when the payments were made. The Liquidator
contends WCIC paid LWP $6,144,402.68 and WCMIC paid LWP $534,295.96 prior to
liquidation. LWP disputes this amount, reporting that LWP received a total of
$5,142,263 from Wasatch Crest companies during the time period LWP was owned by
WCG. After the sale of LWP to Igoe and Adlam effective January 1, 2002, ownership of
LWP was totally different from the ownership of WCIC and WCMIC and after May 8,
2002, Igoe no longer held a position WCIC. LWP could not possibly be considered an
affiliate of WCIC or WCMIC after May 8, 2002, and payments after that date could not be
subject to recoupment, regardless of the issue of control. In addition, after
November 27, 1999, when WCMIC relinquished its stock in WCG, WCMIC no longer had
even an indirect interest in LWP and could not be LWP’s affiliate.

The Liquidator also misstates, or ignores, the source of payments to LWP. The
Affidavits presented by LWP confirm that $3,001,503 of the amount in question was paid
to LWP for services rendered under the NAS Agreement, not as a result of services
provided to WCIC or WCMIC. Those amounts also could not be subject to recoupment

as payments by the insurer.
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5. Payments Do Not Meet Test for Recovery

Even if the payments to LWP by WCIC and WCMIC were termed distributions
(which they are not), they would not be recoverable under Utah Code Ann.
§ 31A-27-322(2) which provides that “ ..no dividend is recoverable if the recipient
shows that when paid the distribution was lawful and reasonable, and that the insurer did
not know and could not reasonably have known that the distribution might adversely
affect its solvency.” Throughout the period from June 2000 until year end 2002, both
WCIC and WCMIC met all the solvency requirements of the Utah Department of
Insurance as evidenced by their quarterly financial filings as required under the Utah
Insurance Code. Subsequent to the acquisition of LWP by Igoe and Adlam both entities
were declared insolvent by the Utah Department of Insurance. This action was taken by
the Utah Department of Insurance on July 31, 2003 over eighteen months after the
effective date of the sale and fifteen months after the closing date of the sale. Therefore,
there is no evidence that insurer knew or should reasonably have know that the
distributions, if made”...might adversely affect its solvency.” Furthermore, as amply
demonstrated, the payments were made for services rendered in accordance with
standard commercial terms and were therefore “...lawful and reasonable.” Even if the
distributions were deemed to be “dividends” within the meaning of the Insurance Code,

they do not meet the test for recovery under Section 322.
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CONCLUSION

For the foregoing reasons, LWP’s Motion for Summary Judgment should be
granted, finding in LWP’s favor on the Liquidator’s claims and dismissing such claims
with prejudice. On the same grounds, the Liquidator's Motion for Summary Judgment

should be denied.
Dated this 17th day of February 2005.
CLYDE SNOW SESSIONS & SWENSON

e o

EDWIN C. BARNES
CHARLES R. BROWN
JENNIFER A. JAMES
Attorneys for Defendants
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CERTIFICATE OF SERVICE

| hereby certify that | caused a true and correct copy of the foregoing
Memorandum in Support of Cross-Motion for Summary Judgment and Opposition to
Liquidator's Motion for Summary Judgment to be mailed, postage prepaid, to the
following this 17" day of February 2005:

John P. Harrington

Jennifer L. Lange

Holland & Hart LLP

60 East South Temple, Suite 2000
Salt Lake City, Utah 84111

J. Ray Barrios, Jr.
Liquidation Office General Counsel
215 South State Street, Suite 300

Salt Lake City, Utah 84111

Attorneys for Plaintiffs
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Edwin C. Barnes (Bar No. 0217)

Charles R. Brown (Bar No. 0449)
Jennifer A. James (Bar No. 3914)

CLYDE SNOW SESSIONS & SWENSON
201 South Main, 13" Floor

Salt Lake City, Utah 84111

Telephone: 801-322-2516

Fax: 801-521-6280

Attorneys for Defendants

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

WASATCH CREST INSURANCE

COMPANY, IN LIQUIDATION, and

WASATCH CREST MUTUAL

INSURANCE COMPANY, IN :

LIQUIDATION, and MERWIN U. : AFFIDAVIT OF JOHN IGOE
STEWART, Liquidator, :

Plaintiffs, : Civil No. 030915527
Judge Hanson
-VS-

LWP CLAIMS ADMINISTRATORS
CORP., a California corporation, and
LWP CLAIMS SOLUTIONS, INC., a
California corporation,

Defendants.
STATE OF UTAH }
SS
COUNTY OF SALT LAKE }

l, John lgoe, having first been duly sworn, depose and state as follows:

1. I am a resident of the State of California, am over the age of eighteen and

am competent to make this affidavit.
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2. On September 1, 1998, my wife, Erica Igoe, and | purchased the assets of
a company providing third-party claims handling and other administrative services from
Acordia Corporation. These assets were transferred to a California corporation, LWP
Commercial Claims Administrators, Inc. (‘LWP Commercial”), owned by my wife and
me.

3. On November 16, 1999, substantially all of the assets and business
operations of LWP Commercial Claims Administrators, Inc. (“LWP Commercial”), were
purchased by Wasatch Crest Group (“WCG”), a Utah corporation. See Asset Purchase
Agreement, attached as Exhibit A. At that time, WCG formed a new corporate entity,
LWP Claims Administrators Corp. (“LWPCAC") as a wholly owned subsidiary and
transferred the assets purchased from LWP Commercial to LWPCAC.

4. As consideration for substantially all the assets of LWP Commercial, my
wife and | received $325,000 in cash and $700,000 in promissory notes. See Exhibit A
at pp. 7-8, Art. 3.1. We were supposed to be issued 800,000 shares of Class B
common stock of WCG on the third anniversary of the asset sale, but these shares
were never issued. [d. at Art. 3.2.

5. Shortly after the asset purchase and formation of LWPCAC, | became
President and Chief Operations Officer of WCG and its subsidiaries, Wasatch Crest
Insurance Company (“WCIC") and First Continental Life and Accident Insurance

Company (“FCL"). | also became CEO of LWPCAC.
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6. | have never been an officer or director of Wasatch Crest Mutual
Insurance Company (“WCMIC"), a Utah insurance company which held a significant
portion of the shares of WCG from June 30, 1998 until November 27, 2000.

7. | have never controlled WCG, WCMIC, FCL, or WCIC. | have never held
any stock of those corporations. | was one of at least five directors of WCG at certain
times, but | did not control the board, which was under the control of an investor group.
At no time did LWP ever control WCG, WCMIC, FCL or WCIC.

8. To facilitate the transfer of the business operations of LWP Commercial to
LWPCAC in November 1999, the former corporation agreed to continue to employ its
former employees and supervise their work under the terms of an administrative
services agreement from November 16, 1999 through December 31, 1999 when LWP
Commercial's employees were to become employees of WCG. See Administrative
Services Agreement, effective November 16, 1999, attached as Exhibit B. In return for
providing these services, LWPCAC paid LWP Commercial for the costs of rendering
the services. [d. at p. 3. The Administrative Services Agreement expired on December
31,1999. Id. at p. 4.

9. Around June 2000, LWPCAC began providing workers compensation
claims handling services to WCIC. Employees of WCG provided these services under
the direction of LWPCAC, and LWPCAC reimbursed WCG for the personnel services
provided by WCG to LWPCAC. In return for providing these services, LWPCAC

received a percentage of the premiums earned by WCIC and a percentage of the
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medical cost savings realized by WCIC due to LWPCAC's handling of claims. From
June 2000 until January 1, 2001, the claims handling services were provided pursuant
to an oral agreement between LWPCAC and WCIC.

10.  This oral agreement was formalized in a written agreement between
WCIC and LWPCAC effective as of January 1, 2001. The terms of the written
agreement were the same as the terms of the earlier oral agreement. See,
Administrative Agreement, attached as Exhibit C. The terms of the agreement are
standard commercial terms similar to the terms of agreements entered into by
LWPCAC with other insurance companies.

11. A similar oral agreement for claims handling services was in effect
between WCMIC and LWPCAC. Although a written agreement was drafted to formalize
the oral agreement, this agreement was never signed by WCMIC and the two
companies continued to operate under the terms of the oral agreement.

12.  On April 1, 1998, prior to formation of LWPCAC, WCG entered into a
Managing General Agency Agreement with North American Specialty Insurance
Company (“NAS"), a wholly owned subsidiary of Swiss Reinsurance America
Corporation (“Swiss Re") (the “NAS Agreement”). Under the terms of the agreement,
WCG was granted the right to underwrite and issue policies on behalf of NAS, subject
to certain guidelines and review procedures by NAS. The agreement also provided for
WCG to handle all claims arising out of NAS policies written under the agreement.

WCIC was not a party to this agreement.
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13.  Beginning June 2000, LWPCAC handled claims arising out of the NAS
policies for WCG, and received compensation from WCG or these services. WCIC,
which was not a party to the NAS agreement, did not provide compensation to
LWPCAC for claims handling services under the NAS agreement.

14.  Effective December 2000, WCG’s capital was restructured pursuant to a
Form A Application approved by the Utah Insurance Commissioner by order dated
November 27, 2000. As part of the restructuring, WCMIC relinquished its shares in
WCG, and WCG Investment received 89% of the voting shares of WCG, with the
remaining 11% of the voting shares held by Swiss Re.

15.  On November 6, 2001, the Chairman of the Board and Chief Executive
Officer of WCG, WCIC, and FCL was placed on indefinite leave of absence. At the
same time | was appointed to serve as Acting Chairman of the Board and CEO of the
companies pending an internal investigation by special outside counsel of the activities
of former officers and directors. My service in these positions was an accommodation
to the investor group which controlled WCG, but did not give me control of WCG,
WCIC, or FCL.

16.  LWP did not own, direct, or control the business or operations of WCG,
WCIC, FCL or WCMIC.

17.  On May 8, 2002, Judy Adlam and | purchased the stock of LWPCAC from
WCG for $2,000,000 in cash, assumption of liabilities of approximately $1.8 million and

a contingency payment (made in 2003) of $175,000. | did not represent WCG in the
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negotiations leading up to that transaction, which was made effective as of January 1,
2002. The Board of Directors of WCG retained Hales and Company to advise them as
to the fairness of the transaction.

18.  Pursuant to the agreement for purchase of the stock of LWPCAC from
WCG, | agreed to resign as an officer and director of all Wasatch Crest companies. See
Stock Purchase Agreement and Mandatory Share Redemption Agreement, attached as
Exhibit D. | resigned those positions as of the day of closing, May 8, 2002. See
Resignations, attached as Exhibit E.

19.  Inthe third quarter of 2002, the name of LWPCAC was changed to LWP
Claims Solutions, Inc. (“LWPCSI").

20. | have carefully examined the books and records of LWPCAC, including
its financial records. The books and records show that, from June 2000, when
LWPCAC first started providing claims handling services for WCIC and WCMIC, until
January 1, 2002, when the sale of LWPCAC by WCG was effective, LWPCAC
received payments of $5,142,263 for services performed under the terms of its
agreements with WCIC, WCMIC, NAS and WCG.

21.  Ofthe $5,142,263 received by LWPCAC for services, $3,001,503 was
paid as compensation for claims handling services provided to WCG in connection with

the NAS agreement described in {[{] 12 & 13, above.
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22.  Of the $5,142,263 received by LWPCAC for services, $1,328,110 was
paid as compensation for claims handling services provided to WCIC under the terms
of the oral and written administrative agreements described in {19 & 10, above.

23.  Of the $5,142,263 received by LWPCAC for services, $812,650 was paid
as compensation for claims handling services provided to WCMIC under the terms of
the oral agreement described in § 11, above.

24,  After WCIC and WCMIC were placed into liquidation on July 31, 2003,
LWPCSI continued to provide claims handling services to WCIC and WCMIC at the
specific request of the Utah Property and Casualty Guaranty Association (“UGA”), in
accordance with the terms of the written Administrative Agreement (Exhibit C) with
WCIC and the oral agreement with WCMIC.

25. At no time during its relationship with WCG did LWP receive any dividend
or other distributions, whether in cash, property or other assets, from WCG, WCIC, FCL
or WCMIC other than payments made in the ordinary course of business in accordance
with the various service agreements, written and oral, in effect during the period.

Dated this /723day of February 2005.

—

-
(KmNyGOE <://

/
Subscribed and sworn to before ﬁimrfé /7& day of February 2005.

Nm{ﬁ//w;\ /7 7%
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Plaintiffs Wasatch Crest Insurance Company, in Liquidation (“Insurance Co.”),
and Wasatch Crest Mutual Insurance Company (“Mutual”), in Liquidation, and D. Kent
Michie, Liquidator (the “Liquidator™), by and through counsel, submit this opposition to
Defendants LWP Claims Administrators, Corp. and LWP Claims Solutions, Inc.’s
(collectively “LWP”) Motion for Summary Judgment. In addition, the Liquidator
submits his Reply Memorandum in Support of Insurance Co. and Mutual’s Motion for
Summary Judgment.

I. INTRODUCTION

Defendant LWP advances two arguments in opposition to the Liquidator’s
Motion for Summary Judgment and in support of LWP’s own Motion for Summary
Judgment: (1) the approximate $6 million payments made by WCIC and WCMIC to
LWP were not “dividends”, and therefore were not subject to the Recoupment from
Affiliates statute (Sec. 31A-27-322, Utah Code Ann.); and (2) LWP was never an
affiliate in control of WCIC and/or WCMIC. See LWP’s Memorandum in Support of
Motion for Summary Judgment and Opposition to Liquidator’s Motion for Summary
Judgment (“LWP Memo.”) already on file with Court at p. 1. Both arguments are based
on misinterpretations of the pertinent statutes and erroneous conclusions based on a
faulty and incomplete reading of the legislative history. Affiliate transactions are so
susceptible to manipulation and abuse that the Liquidator is statutorily empowered by §
31A-27-322 to recoup those paid monies regardless of any defense asserted by the

original recipient/affiliate.



In addition, LWP makes three secondary arguments: (1) the payments were for
contemporaneously rendered services; (2) the source of the payments to LWP was not
always Insurance Co. and Mutual; and (3) dividends are not recoverable if LWP can
show that the dividend was lawful and reasonable, and Insurance Co. and Mutual did
not know that the dividends would adversely affect the solvency of Insurance Co. and
Mutual. The three secondary arguments are, quite simply, irrelevant and immaterial to
whether the Liquidator can recoup distributions made to affiliates by an insurance
company.

II. LIQUIDATOR’S STATEMENT OF UNDISPUTED FACTS WITH

RESPECT TO THE LIQUIDATOR’S MOTION
FOR SUMMARY JUDGMENT

Pursuant to Rule 7(c)(3)(B) of the Utah Rules of Civil Procedure, “[a]
memorandum opposing a motion for summary judgment shall contain a verbatim
restatement of each of the moving party’s facts that is controverted.” LWP failed to
follow this procedural rule governing summary judgment motions resulting in confusion
as to what facts LWP admits or denies. First, LWP did not restate each of the
Liquidator’s facts with which LWP disagrees. Second, LWP included a response to all
of the Liquidator’s separately numbered facts, regardless of whether they admitted or
denied the fact. Thirdly, in certain instances, it is difficult to determine if LWP is truly
disputing a fact asserted by the Liquidator or whether they are making some kind of
inconsequential distinction. LWP’s failure to follow the procedural rules has made the
Liquidator’s task much more difficult in extrapolating what is disputed. Therefore, the

Liquidator sets forth here (1) a verbatim restatement of the Liquidator’s original



undisputed fact; (2) a verbatim restatement of LWP’s response; and (3) an attempt to
discern whether LWP admitted or denied the Liquidator’s statement of fact, and if
denied, a response to that denial. Inasmuch as LWP failed to comply with Rule 7 of the
Utah Rules of Civil Procedure, the Liquidator’s statements are deemed admitted.

Liquidator’s Statement of Fact No. 1:  Plaintiff Wasatch Crest Insurance

Company was an insurance company domiciled in the State of Utah. Wasatch Crest
Insurance was placed into liquidation by the Third Judicial District Court, in and for
Salt Lake County, State of Utah, on or about July 31, 2003. See Complaint at § 1 and
Answer at § 1, true and correct copies of which are attached to the Liquidator’s
Memorandum in Support of it Motion for Summary Judgment (“Liquidator’s Memo.”)
respectively as Exhibits “A” and “B”.

LWP’s Response: In response to paragraph 1, LWP admits that WCIC was an

insurance company domiciled in the State of Utah and was placed in liquidation by the

Third Judicial District Court in Salt Lake County, Utah on July 31, 2003.

Liquidator’s Reply: LWP admits all statements of fact in the Liquidator’s first
statement.

Liquidator’s Statement of Fact No. 2:  Plaintiff = Wasatch Crest Mutual

Insurance Company was an insurance company domiciled in the State of Utah. Wasatch
Crest Mutual was placed into Liquidation by the Third Judicial District Court, in and
for Salt Lake County, State of Utah, on or about July 31, 2003. See Complaint, Ex. “A”

at § 2 and Answer, Ex. “B” at { 2.



LWP’s Response: In response to paragraph 2, LWP admits that WCMIC was an

insurance company domiciled in the State of Utah and was placed in liquidation by the
Third Judicial District Court in Salt Lake County, Utah on July 31, 2003.

Liquidator’s Reply: LWP admits all statements of fact in the Liquidator’s

second statement.

Liquidator’s Statement of Fact No. 3:  Plaintiff Merwin U. Stewart, Utah

Insurance Commissioner, was appointed by the Third Judicial District Court as the
liquidator of Insurance Co. and Mutual on July 31, 2003 (the “Liquidator”). The
Liquidator has the authority and standing to bring this action pursuant to § 31A-27-310,
Utah Code Ann. The Liquidator is vested by operation of law with the title to all the
property, contracts, and rights of actions of the insurance company being liquidated,
wherever located, as of the date of the filing of the petition for Liquidation. Pursuant to
§ 31A-27-314, Utah Code Ann., the Liquidator may continue to prosecute and institute
in the name of the insurer or in the Liquidator’s own name, any suits or other legal
proceedings in this state or elsewhere. See Liquidation Order, a true and correct copy
of which is attached to the Liquidator’s Memo. as Exhibit “C”.

LWP’s Response: In response to paragraph 3, LWP admits that Melvin [sic] U.

Stewart was appointed by the Third Judicial District Court in Salt Lake County, Utah as
the liquidator of WCIC and WCMIC on July 31, 2003. The remaining assertions in
paragraph 3 are legal conclusions rather than material facts.

Liquidator’s Reply: LWP admits only certain portions of this statement. The

Liquidator asserts that the Utah Insurance Code speaks for itself and that the Liquidator



has the authority and standing to bring this action, that the Liquidator is vested by
operation of law with the title to all the property, contracts, and rights of actions of the
insurance company being liquidated, and that the Liquidator may prosecute and institute
in the name of the insurer or in the Liquidator’s own name any suits or other legal
proceedings in this state or elsewhere.

Liquidators Statement of Fact No. 4: Defendant LWP Claims Administrators,

Corp. was a California corporation. The name “LWP Claims Administrators, Corp” was
changed to LWP Claims Solutions, Inc. See Complaint, Ex. “A” at § 4 and Answer, Ex.
“B” at | 4.

LWP’s Response: In response to paragraph 4, LWP admits LWPCAC was a

California corporation whose name was changed to LWPCSI.

Liquidator’s Reply: LWP admits all statements of fact in the Liquidator’s fourth

statement.

Liquidator’s Statement of Fact No. 5: Defendant LWP Claims Solutions, Inc.

is a California corporation. See Utah Department of Commerce print out, attached to
the Liquidator’s Memo. as Exhibit “D”. LWP Claims Administrators, Corp. and LWP
Claims Solutions, Inc. are collectively referred to as “LWP”. Wasatch Crest Group,
Inc. was the parent corporation of WCIC. LWP was sold to John A. Igoe, the former
Chairman of the Board of Directors and Chief Executive Officer of Insurance Co. and
LWP. Mr. Igoe was also the Chairman of the Board, President and Chief Executive
Officer of Wasatch Crest Group, Inc., the parent corporation of Insurance Co. and LWP.

LWP was an affiliate of Wasatch Crest Group, Inc., Insurance Co., and Mutual. See



Complaint, Ex. “A” at § 5; see also Wasatch Crest Group, Inc. Form B', dated April 16,
2001 at p. 5, a true and correct copy of which is attached to the Liquidator’s Memo. as
Exhibit “E”.

LWP’s Response: In response to paragraph 5, LWP admits LWPCSI is a

California corporation whose name was changed from LWPCAC. LWP further admits
that WCG was the parent corporation of WCIC.

LWP disputes that it was sold to only John Igoe when, in fact, it was sold
effective January 1, 2002, to John Igoe and Judy Adlam. See Exhibit 11 to LWP’s
Memorandum in Support of its Motion for Summary Judgment. LWP also disputes that
Igoe was the Chairman of the Board of Directors and Chief Executive Officer of WCIC
and WCG. He became Acting Chairman of the Board of Directors and Chief Executive
Officer of WCG and WCIC in November of 2001, but resigned from those positions and
all other positions with Wasatch Crest companies as of May 8, 2002, the date of closing
of the sale of LWP by WCG to Igoe and Adlam. See Ex. 6 at §17; Ex. 9 at § 15. LWP
admits that in approximately January 2000, Igoe became president of WCG, but he
resigned from this position on May 8,2002. Id.

LWP admits (1) Igoe was the Chairman of the Board and Chief Executive Officer
of LWP, and (2) WCG was the parent of WCIC from October 1998 until 2002 when

Igoe resigned his positions with WCG and WCIC. LWP admits that it was a subsidiary

' Form B is a standard form used by all state insurance departments. Form B is a sworn
statement to the state regulators as to the transactions and interrelationship of the
insurance company and its affiliates which must be filed annually or whenever a
material transaction or change has occurred. All Form B’s referenced in this
Memorandum were filed with the Utah Department of Insurance.



of WCG and a sister subsidiary of WCIC from November 16, 1998 through December
31, 2001, and could therefore be considered an affiliate of WCG and WCIC between
those dates. LWP denies that it was an affiliate of WCG and WCIC after January 1,
2002, the effective date of the sale of LWP to Igoe and Adlam. See Ex. 6 at §17; Ex. 7
at §14. LWP was not an affiliate of WCMIC after November 27, 2000 when WCMIC’s
interest in WCG, the parent of LWP, was relinquished. Exhibit 5 at p. 14, Item 5(1)(e).

Liquidator’s Reply: LWP admits certain portions of this statement. LWP

disputes to whom LWP was sold in 2002, which is completely irrelevant to the issues in
this motion. However, the Liquidator does not dispute that LWP was sold to John Igoe
and Judy Adlam. The Liquidator does, however dispute the date of the sale. LWP
states that the sale was effective as of January 1, 2002. This is simply not true. LWP
was sold to John A. Igoe and Judy Adlam on May 8, 2002. See Ex. 11 of LWP’s Memo.
(Stock Purchase Agreement, dated May 8, 2002).> The Liquidator disputes, therefore,
LWP’s contention that LWP could be considered an affiliate of Group and Insurance
Co. from November 16, 1998 through only December 31, 2001. The date on the Stock
Purchase Agreement is May 8, 2002. LWP, therefore, was an affiliate from November
16, 1999 through May 8, 2002. The issue of when John Igoe resigned his positions is
irrelevant, and the Liquidator contends that the documents speak for themselves. The

Liquidator also disputes LWP’s assertion that it was not an affiliate of Mutual after

> The LWP Administrative Services Agreement that was executed at the closing of the
Stock Purchase Agreement was effective as of May 8, 2002, it was not backdated to
January 1, 2002. This agreement, which is attached hereto as Exhibit “B”, was between
Group and LWP. It outlined LWP’s continued involvement with claims administration
even though WCG was divesting itself of its interest in LWP as of May 8, 2002.



November 27, 2000. The Liquidator contends that LWP was an affiliate of Mutual until
at least the spring of 2002. See id. at § 16.

Corporate History of Wasatch Crest Mutual and Wasatch Crest Insurance
Acquisition of FCL

Liquidator’s Statement of Fact No. 6: Wasatch Crest Mutual was a mutual

insurance company controlled by its policyholders who annually elected a Board of
Directors. Effective April 15, 1994, Wasatch Crest Mutual purchased all of the issued
and outstanding common stock of First Continental Life & Accident Insurance
Company, a Utah domiciled insurance company (“FCL”). See Wasatch Crest Mutual
Insurance Co. Form B, dated July 15, 1998, a true and correct copy of which is attached
to the Liquidator’s Memo. as Exhibit “F”; see also Form B dated April 16, 2001, Ex.
“E”.

LWP’s Response: In response to paragraph 6, LWP admits that WCMIC was a

mutual insurance company controlled by its shareholders and that WCMIC purchased
all of the stock of FCL effective April 15, 1994.

Liquidator’s Reply: LWP admits all statements of fact in the Liquidator’s sixth

statement.

Creation of Wasatch Crest Insurance Company
and Merger with Wasatch Crest Casualty

Liquidator’s Statement of Fact No. 7:  Effective October 31, 1998, Wasatch

Crest Group (the parent company of WCIC) purchased all of the issued and outstanding
common shares of Utah Home Fire Insurance Company, a Utah domiciled property and

casualty company, from Deseret Management Corporation. Wasatch Crest Group



changed the name of Utah Home Fire Insurance to Wasatch Crest Insurance Company.
Effective December 19, 2000, Wasatch Crest Casualty Company was merged into
Wasatch Crest Insurance with Wasatch Crest Insurance as the surviving company. See

Form B dated April 16, 2001, Ex. “E” at p. 14.

LWP’s Response: In response to paragraph 7, LWP admits effective October 31,
1998, WCG purchased all of the common stock of Utah Home Fire Insurance Company
and changed the latter company’s name to WCIC. LWP also admits, effective
December 19, 2000, WCCIC merged into WCIC with WCIC as the survivor.

Liquidator’s Reply: LWP admits all statements of fact in the Liquidator’s

seventh statement.

Corporate History of LWP

Liquidator’s Statement of Fact No. 8: On November 16, 1999, Wasatch Crest

Group purchased from LWP Commercial Claims Administrators, Inc., substantially all
of the assets, real and personal property, and business operations owned by LWP
Commercial Claims Administrators, Inc. pursuant to the Asset Purchase Agreement By
and Among Wasatch Crest Group, Inc. and LWP Commercial Claims Administrators,
Inc., John A. Igoe and Erica L. Igoe, dated November 16, 1999. Wasatch Crest Group’s
purchase was an asset purchase, not a purchase of the stock of LWP Commercial Claims
Administrators, Inc. LWP Commercial Claims Administrators, Inc. was a third party
administrator of insurance claims. Concurrent with the purchase of substantially all of
the assets of LWP Commercial Claims Administrators, Inc., Wasatch Crest Group

created a new corporate entity, (i.e., LWP Claims Administrators, Corp.) that took



possession and title to all of the purchased assets. LWP Claims Administrators, Corp.
was incorporated in the State of California. The name of LWP Claims Administrators,
Corp. was subsequently changed to LWP Claims Solutions, Inc. LWP is currently a
California corporation with offices in Sacramento, California and Salt Lake City, Utah.
LWP is currently a third-party administrator (“TPA”), which specializes in the
administration of worker’s compensation insurance and claims associated with ski
industry workers. See Answer, Ex. “B” at § 15 at; see also November 16, 1999, Asset
Purchase Agreement attached to the Memo. in Support as Exhibit “G” and November
16, 1999 Administrative Services Agreement between LWP Commercial Claims
Administrators, Inc. and LWP Claims Administrators, Corp., a true and correct copy of
which is attached to the Liquidator’s Memo. as Exhibit “H”.

LWP’s Response: In regard to paragraph 8, LWP admits, on November 16,

1999, WCG purchased substantially all of the assets and business operations of LWP
Commercial Claims Administrators, Inc. (“LWP Commercial™), a company which acted
as a third party insurance claim administrator, from John and Erica Igoe. LWP also
admits that WCG formed a new corporate entity, LWPCAC, at that time and the assets
purchased from LWP Commercial were transferred to LWPCAC.

LWP further admits that LWPCAC was incorporated in California and changed
its name to LWPCSI. LWPCSI has offices in Sacramento, California and Salt Lake
City and is a third-party administrator specializing in the administration of worker’s

compensation insurance claims.
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Liquidator’s Reply: LWP admits all statements of fact in the Liquidator’s eighth

statement.

Affiliate Transactions

Liquidator’s Statement of Fact No. 9:  On or about November 16, 1999, LWP

entered into an agreement with WCIC and WCMIC whereby LWP was paid a fixed
percentage fee to administer all the claims throughout the entire duration of the claims.
The fee paid to LWP was calculated as a percentage of gross written premium received
by WCIC or WCMIC. In addition, LWP was paid a percentage of all medical fee
savings generated by LWP in the administration of the claims. LWP’s agreement with
WCIC and WCMIC was not reduced to writing or disclosed to the Utah Department of
Insurance. See May 21, 2002 Letter from Orrin T. Colby Jr. to Judy Adlam attached to
the Liquidator’s Memo. as Exhibit “I”.

LWP’s Response: In regard to paragraph 9, LWP disputes that (1) LWP entered

into an agreement on about November 16, 1999 with WCIC and WCMIC providing for
payment of a fixed percentage fee to administer all claims throughout the entire
duration of the claims, (2) the fee paid to LWP was a percentage of gross premiums
received by WCIC and WCMIC, and (3) LWP was paid a percentage of all medical fee
savings generated by LWP. The Administrative Services Agreement, Exhibit 9, dated
November 16, 1999 was an agreement between LWP Commercial, the selling entity
owned by John and Erica Igoe, and LWPCAC, the subsidiary formed by WCG to hold
the assets transferred by LWP Commercial. WCIC and WCMIC were not parties to the

agreement. Moreover, the agreement did not provide for payment of a percentage of
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premiums or medical cost savings to LWP. It instead provided that LWPCAC would
compensate LWP Commercial “on a cost basis” by reimbursing LWP Commercial for
all reasonable costs. See Exhibit 11 at p. 3. The agreement was intended to facilitate
the transition of business operations pending the transfer of LWP Commercial’s
employees on January 1, 2000. For this reason, the agreement terminated on December
31, 1999. See Ex. 6 at § 8.

Liquidator’s Reply: The Administrative Services Agreement was an agreement

between LWP Commercial and LWPCAC. Mutual and Insurance Co. were not parties
to the agreement. The agreement speaks for itself, and, therefore, any additional
statements set forth by LWP are disputed by the Liquidator to the extent they are not
found in the agreement which is attached to LWP’s Memo. as Ex. 11.

Liquidator’s Statement of Fact No. 10: Effective January 1, 2001, WCIC and

LWP entered into an Administrative Agreement whereby LWP administered worker’s
compensation claims for WCIC on a “life of claim” basis and was paid fees as described
in paragraph 19 of the Administrative Agreement. See Wasatch Crest Group Form B,
dated April 30, 2002 at p. 12, a true and correct copy of which is attached to the
Liquidator’s Memo. as Exhibit “J”; see also January 2001 Administrative Agreement
attached to the Liquidator’s Memo as Exhibit “K”.

LWP’s Response: In regard to paragraph 10, LWP disputes that WCIC entered

into an Administrative Agreement effective January 1, 2001. In June 2000, LWPCAC
began providing workers compensation claims handling services to WCIC pursuant to

an oral agreement. Employees of WCG provided these services under the direction of
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LWPCAC and LWPCAC reimbursed WCG for the personnel services provided by WCG
to LWPCAC. In return for providing these services, LWPCAC received a percentage of
the premiums earned by WCIC and a percentage of the medical cost savings realized by
WCG due to LWPCAC’s handling of claims. See Ex. 6 at §9.

This oral agreement was formalized in a written agreement between WCIC and
LWPCAC which was effective as of January 1, 2001.> The terms of the written
agreement were the same as the terms of the earlier oral argument. See Ex. 10; Ex. 6 at
9 10; Ex. 7 at § 10. The terms of the agreement are standard commercial terms similar
to the terms of agreements entered into by LWPCAC with other insurance companies.
See Ex. 6 at § 10.

Liquidator’s Reply: LWP disputes that Insurance Co. and LWP entered into a

formal Administrative Agreement on January 1, 2001. The Liquidator affirmatively
alleges that the Wasatch Crest Group Form B statement dated April 30, 2002 which is
attached to the Liquidator’s Memo. as Ex. J, speaks for itself and that Insurance Co. did
enter into a formal Administrative Agreement with LWP on January 1, 2001. Further,
the Liquidator contends that LWPCAC began providing services pursuant to an oral

agreement at the time of the sale of LWP Commercial to Group, November 16, 1999.

3 In LWP’s response to the Liquidator’s Statement of Fact No. 9, LWP states that the
Administrative Services Agreement terminated on December 31, 1999. In its response
to the Liquidator’s Statement of Fact No. 10, LWP states that an oral agreement to
provide services was entered in June 2000. What happened between January 1, 2000
and June 2000? The Liquidator contends that there was more than just one “oral
agreement”.
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The Agreement speaks for itself and, therefore, any additional statements set forth by
LWP are disputed by the Liquidator to the extent they are not found in the Agreement.

Liquidator’s Statement of Fact No 11: LWP presented to WCMIC a proposed

Administrative Agreement that was to be effective January 1, 2001. The terms of the
agreement were identical to the Administrative Agreement entered into between WCIC
and LWP as described above in paragraph 15. See Answer, Ex. “B” at § 18; see also
Letter dated May 21, 2002, Ex. “I”, both of which are attached to the Liquidator’s
Memo.

LWP’s Response: In regard to paragraph 11, LWP admits that it presented a

proposed Administrative Agreement to WCMIC, which was to be effective January 1,
2001 and had the same terms as the administrative agreement between LWPCAC and
WCIC.

Liquidator’s Reply: LWP admits all statements of fact in the Liquidator’s

eleventh statement.

Liquidator’s Statement of Fact No. 12: The agreement between LWP and

WCMIC was never executed; rather, the arrangement between WCMIC and LWP
continued under the terms of the verbal agreement entered into in November 1999,
whereby LWP would administer worker’s compensation claims for WCMIC on a “life
of claim” basis. See Letter dated May 21, 2002, Ex. “I” to the Liquidator’s Memo.

LWP’s Response: In regard to paragraph 12, LWP admits that the written

agreement between LWP and WCMIC was never signed by WCMIC and that the two

companies continued to operate under the oral agreement. The oral agreement,
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however, was not entered into in November 1999. The oral agreement was reached in
June 2000 when LWP began providing claims handling services to WCMIC. See Ex. 6

to LWP’s Memo. at § 11.

Liquidator’s Reply: The Liquidator asserts that the oral agreement was reached

in November 1999 and that LWP began providing claims handling services to Mutual at
that time. See Statement of Fact No. 13 of LWP’s Memo. which states that “[a]t the
time of the asset purchase, an Administrative Services Agreement, dated November 16,
1999 [] was entered into between LWP Commercial . . . and LWPCAC.” Although
Mutual was not a party to that agreement, the services were billed to and paid by
Mutual. See Aff. of Robert C. Miller attached to the Liquidator’s Memo<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>