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JURISDICTION OF THE UTAH COURT OF APPEALS

Jurisdiction is proper in the Utah Court of Appeals pursuant to Utah Code §78-2a-

3(2)(h). |
STATEMENT OF ISSUES PRESENTED FOR REVIEW

- ISSUENO. 1
Did the Trial Court correctly award attorney’s fees to the Appellee?

'STANDARD OF REVIEW

The appellate court will not overturn a trial court’s award of attorney’s fees absent

a clear showing the trial court abused its discretion. Wilde v. Wilde, 969 P.2d 438, 442,

444 (Utah Ct. App. 1998).

PRESERVATION OF THE ISSUE
This issue was preserved in proposed findings of fact and in post trial motions. (R.
(R. 148, p.9; R. 184, p. 6; R. 338, p. 5).
ISSUE NO. 2

Did the Trial Court err in signing the proposed order within four days after the same
being filed with the court and served upon the Appellant?

STANDARD OF REVIEW

Questions of law are reviewed for correctness according no deference to the trial

court’s legal conclusions. Bearden v. Wardley Corp., 72 P.3d 144 (Utah Ct. App. 2003).

PRESERVATION OF THE ISSUE

This issue was preserved in post trial motions. (R. 270, p. 4).
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what purpose such funds would be used. (R148, p.5; Trial Exhibit #7, Trial Exhibit #25;
R.421,p. 33, 6-16; R. 421, p. 95, 7-25; R. 421, p. 96, 1-14; R. 421, p. 98, 2-9; R. 184, p.
5)

S. ~ The Appellant used $10,000.00 from his inheritance to pay toward the
purchase of the 1997 Cadillac Deville. The Appellant also uéed his inheritance funds to
purchase a 2000 GMC truck. (R. 148, p. 6; Trial Exhibit #25; R. 421, p. 95, 11-17; R.
421,p.96,1-6; R. 184, p.5).

T. After the separation and divorce of the parties, the Appellee was involved in

| a traffic accident which totaled the Cadillac Deville. The Appellee subsequently '
purchased, in her own name, a 2002 Toyota Camry. The Appellee made no
reimbursement to the Appellant for the funds from the Appellant’s inheritance used to
purchase the Cadillac Deville and did not credit the Appellant with any funds received
from insurance on account of the damage to the vehicle. (R. 148, p.6).

U. As part of his inheritance, the Appellant received a bed, dresser, 2 bedroom
end tables, coffee table, 2 living room end tables, lamp table, crystal lamp, large mirror,
marble top table, 2 blue chairs, and a chair used by the parties in their master bathroom.
(R. 148, p.6).

V.  After the parties’ separation, the Appellant paid to or for the benefit of the
Appellee, the sum of $6,685.85. The majority of this expense was to pay for medical
insurance premiums and expenses, payment of credit card expenses incurred by the

Appellee, payment of auto insurance covering the Cadillac in the possession of the
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BB. At trial, the Appellee presented experf testimony from an appraiser
regarding the value of the marital home. The Appellant objected to such evidence being
presented as the identity, opinion, and basis of the opinion of the expert witness had not
been previously disclosed by the Appellee to the Appellant. The Court overruled the
objection as to thé expert’s testimony and allowed the appraiser to testify but did not
admit the appraisal report into evidence. (R. 421, p. 44, 12 -23; R. 421, p. 45,20 - 25, -
p.49; R.421,p. 8, 17-25,-p. 9, 1-7).

CC. The Court also heard testimony from the Appellant, a real estate agent, and
another real estate agent who works with the Appellant, as to the value of the home. Both-
testified that the home was worth between $209,000.00 and $215,000.00. (R.421,p.51 -
" p.56; R. 421, p.45, 1). |

DD. There exists a debt on the home in the amount of $82,042.71. (R. 303, p. §;
Trial Exhibit #12). |

EE. No evidence was presented at trial nor was any claim asserted at trial by
Appellee that the Appellant should pay the GM credit card expense. (R. 421, R. 338, p.
5). |

FF.  The parties have no minor children as issue of this marriage. (R. 303, p.3).

GG. After trial on this matter, the parties submitted proposed findings of fact,
conclusions of law and judgments. (R. 144, R. 148, and R. 161).

HH. Several months later, the Appellant filed a motion with the Court to

terminate the award of temporary alimony to the Appellee. This motion was based upon
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trial. The Court overruled the Appellant’s objection and allowed the testimony, but would not

allow the appraisal report. The Court should not have allowed the expert witness testimony

pursuant to Rule 26(3) of the Utah Rules of Civil Procedure. See also Stevenett v. Wal-Mart

Stores, Inc., (Utah 1999).

The Court should have not allowed the testimony of the Appellee’s appraiser and
should have given more weight and consideration to the testimony of the Appellant and his
witness because of their experience in the field. The Court erred in allowmg the appraiser’s
testimony and then in using the appraiser’s valuation as the valuation for the marital
. residence..

Had the trial court not allowed the appréiser’s testimony, then the court would have
had to weigh the Appellee’s value of $175,000.00 versus thé Appellant’s value of
$215,000.00 together with his agent’s value of $209,000.00. The Appellant’s value of the
house should be given more weight because he works in tbé field and St. George was
admittedly a “hot market”. (R. 421, p. 6, 3-8).

The Trial Court should have also considered the Appellant’s contm'bution of
$8,000.00 from his inheritance as part of the equation and awarded the Appellant one-half
of the equity plus $8,000.00 just like the Appellee. Because both parties contributed
$8,000.00 of pre-marital funds toward the house, the equity in the house should simply be
divided in half. The value of the house should have been higher than $185,000.00

The Trial Court also prevented the Appellant from accessing his half of the value

of the house by giving the Appellee a life estate in the house. This does not seem
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D. 2002 Toyota Camry:

The Trial Court failed to place a value on the Toyota Camry, but simply awarded it
and the associated obligation to the Appellee. (R. 303, p. 12). The Court divides the
equity in the Appellant’s 2000 GMC Pick Up, but does not divide the Appellee’s Camry.
This issue should be remanded for further findings and then equally divided. |

E. Insurance Proceeds on 1997 Cadillac Deville:

The Trial Court ignored that after separation the Appellee wrecked the 1997
Cadillac Deville, the Appellant’s separate asset or at the very least a marital asset, and
used the insurance proceeds for her own benefit. (R. 148, p. 6). The Appellee presented .
evidence that the monies used to purchase the 1997 Cadillac Deville were taken from the

, parﬁes’ joint account and the vehicle was titled in both the parties’ -names; (R. 161, p.6).
However, this does not discount the fact that at the very least the insurance proceeds in

" marital prdperty and should have been equally divided. The Appellant did testify that the

Cadillac Deville was purchased with separate funds acquired through inheritance. (R.

148, p.6).
CONCLUSION

For these reasons the Court should overturn thé award of attorney’s fees, remand
the final Order and Judgments because the Court failed to follow due process and Rule 7
of the Utah Rules ‘of Civil Procedure, find that the appraiser’s testimony should have been
excluded and the house valued between $209,000 and $215,000.00 and divided

immediately, overturn the trial court’s ruling that the Appellant’s inherited funds were
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