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IV. REQUEST FOR ORAL ARGUMENT

This appeal arises from a summary judgment for the Defendant
lawyers on the grounds of proximate cause in a $23 million legal
malpractice action of some complexity. The appeal presents
important issues on the potential scope of lawyer 1liability.
Plaintiff-Appellants, in seeking reversal, have for the first time
proposed a new rule of proximate cause in legal malpractice actions
-- a "things would have been different" rule of proximate cause,
that would make lawyers nothing less than guarantors of their
clients’ business and legal expectations. The Appellants’ proposed
rule is contrary to Utah law and the Restatement. Appellees,

therefore, respectfully request oral argument.

V. STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to sections 78-2-2(4) and
78=-2a-3(2) (k) of the Utah Code, and Rules 3(a) and 4, of the Utah

Rules of Appellate Procedure.

VI. STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Did Plaintiffs demonstrate a genuine issue of fact on the
essential element of proximate cause when all the damages
Plaintiffs specified and claimed arose out of seven business
transactions between Plaintiffs and Northstar Communications, Inc.
("Northstar'"), and Allstate Insurance Company ("Allstate'"), non-
party business entities, and every element of those seven business
transactions of which Plaintiffs complained and for which
Plaintiffs claimed damage was exclusively the product and result of
business decisions and directions by those non-party business

entities and not the Defendant lawyers?



2. Did Plaintiffs demonstrate a genuine issue of fact on the
essential element of proximate cause when all the damages
Plaintiffs claimed were premised on the award of the FCC license
for Channel 13 to Plaintiffs, and on the uncontroverted facts
Plaintiffs, after one year of seeking a financial partner to buy
out competing applicants for Channel 13 including the competing
applicant who had been awarded the license by the FCC, never
obtained a commitment or even a proposal that would have provided
the financing necessary to buy out the competing applicants and
obtain the license on which Plaintiffs based their damage claims --
Plaintiffs simply failed to demonstrate a reasonable 1likelihood
that, absent the Defendant lawyers’ breach of duty, they would have

achieved the better business result for which they claimed damages?

3. Did Plaintiffs demonstrate a genuine issue of fact on the
essential element of proximate cause when a finder of fact could
only conclude that Plaintiffs had their own lawyer every step of
the way in their dealings with Northstar and Allstate from July of
1986 until this action was filed, and had their own 1legal
representation in all seven business transactions with Northstar

and Allstate for which they claimed damages?

4. Did Plaintiffs demonstrate a genuine issue of fact on the
essential element of proximate cause by argument, accusation and
speculation as to whether the Defendant lawyers had used or misused
confidential information of Plaintiffs when, on the clear
uncontroverted record after two years of discovery, there was
absolutely no showing of any use or misuse of confidential

information of Plaintiffs?



The standard of review for each of these issues is the same
standard as that used by the trial court in ruling on a motion for
summary judgment -- the Appellate Court reviews the facts, and the
inferences drawn therefrom, in a light most favorable to the losing
party. If the Appellate Court concludes there is no genuine issue
as to any material fact, the Appellate Court reviews the trial

court’s conclusions of law for correctness. See Hunt v. ESI

Engineering Inc., 808 P.2d 1137, 1139 (Utah Ct. App.), cert.
denied, 826 P.2d 651 (Utah 1991); English v. Kienke, 774 P.2d 1154,

1156 (Utah Ct. App. 1989), aff’d, 848 P.2d 153 (Utah 1993).

VII. DETERMINATIVE AUTHORITY

Rule 56(c) of the Utah Rules of Civil Procedure.

VIII. STATEMENT OF THE CASE

A. NATURE OF THE CASE, COURSE OF PROCEEDINGS, AND DISPOSITION IN
COURT BELOW.

This is an appeal from a summary judgment awarded to the
Defendant lawyers in a legal malpractice action. (r. 12375-82.)!
Plaintiffs sought more than $23 million in damages relating
exclusively to their failed business expectations from a venture to
acquire a VHF license for Channel 13 in Salt Lake City. (r. 20-38,
7173.) Simply put, Plaintiffs 1lost because they failed to
demonstrate a genuine issue of fact on the essential bridge of
proximate cause between their claims of fault and damage. (R. 12375-

81.)

1. The principle documents and testimony cited in the Defendant lawyers’
brief are in their Addendum ("Defs.’ Add.") filed herewith. The documents and
testimony in the Addendum are arranged according to their record number, and are
indexed by name and record number for the Court’s convenience. Both the record
number and Addendum exhibit number are cited at pages 5~13 of this Brief;
thereafter, the cite generally is only to the record number.

3



Defendants Richard Wiley and his firm, Wiley, Rein & Fielding
("Wiley Rein"), are, of course, lawyers. (rR. 21, 3390.) The
Defendants, as Plaintiffs correctly contend, represented Plaintiffs
in a venture to acquire the VHF 1license for Channel 13 in
competitive proceedings before the FCC. (r. 3390-91, 3410, 3419-25.) Two
of the Plaintiffs -- David Lee and Clayton Foulger -- are also
lawyers, a fact Appellants failed to point out. (r. 3425, 1044s;
C. Foulger Dep. at 5-6.) Lee is the senior partner in the Washington
office of the Salt Lake firm of Jones, Waldo, Holbrook & McDonough
where, since September 1987, he has been the partner of his old
classmate Barry Wood, the 1lawyer who primarily represented
Plaintiffs in their quest for an FCC license from 1981 to December
1986. (R. 3419-25.) Mr. Wood, who did the FCC work, is not a party
Defendant, but Mr. Wiley, who only performed .25 hours of legal
services for Plaintiffs in that entire six-year period, is. (r. 20,
3390-91, 3410, 3419-25.)

Fundamentally, this is a 1lawsuit against lawyers by
Plaintiffs, two of whom are 1lawyers and all of whom were
represented by their own lawyers, for breach of lawyers’ duties =--
conflict of interest -- that seeks as damages, business damages for
Plaintiffs’ failed business expectations that were proximately
caused, if damages they be, by Northstar and Allstate, business
entities that are not parties to this action. Plaintiffs lost
because, while there were controverted facts on the issue of breach
of professional duty, there was no genuine issue of fact that any
demonstrated breach of duty by the Defendant lawyers proximately

caused the damages Plaintiffs claimed.



The Defendant lawyers were awarded summary judgment on the
issue of proximate cause. The Court will note that Plaintiffs,
with all their polemics, have failed to point out the
uncontroverted facts germane to the correctness of that ruling.
(R. 3327-37.) The critical facts, controverted and uncontroverted,
are:

1. The uncontroverted fact was that by January 1986,
Plaintiffs had lost their quest to acquire the VHF license for
Channel 13. Plaintiffs formed a venture to participate as a
competing applicant for the award of Channel 13 commencing in 1981.
Plaintiffs were unsuccessful. By the end of 1985, an
administrative law judge had entered a decision awarding the
license to another applicant. This decision had been affirmed by
the FCC, and Plaintiffs’ only remaining hope was the unlikely
prospect of further appeal. (R. 3420-22 (Defs.’ Add. Ex. 4), R. 5319-21.)

2. The uncontroverted fact was that Barry Wood and his firm,
Wiley Rein, represented Plaintiffs in their quest for Channel 13
before the FCC. (R. 3410 (Defs.’ Add. Ex. 3), 3420-24 (Defs.’ Add. Ex. 4).)

3. Plaintiffs demonstrated a genuine issue of fact as to
whether the Defendant lawyers, in view of their representation of
Plaintiffs, had breached their professional duties by representing
Northstar with regard to its interest in providing financing in
Plaintiffs’ Channel 13 venture without Plaintiffs’ informed consent
to that conflicting representation. 1In July 1986, at a time when
Plaintiffs were actively engaged in pursuing financing to buy out
the competing applicants for Channel 13 including the winning
applicant, the Defendant lawyers, through Barry Wood,

incontrovertibly requested Plaintiffs’ consent to the Defendant



lawyers’ representation of Northstar. The request the Defendant
lawyers made was that they would represent Northstar in its
dealings with Plaintiffs, but continue to represent Plaintiffs
before the FCC. The Defendant lawyers thus sought Plaintiffs’
consent to represent Northstar in its dealings with Plaintiffs,
while representing both Northstar and Plaintiffs’ interest before
the FCC where they shared a common interest. (R. 3390-91 (Defs.’ Add. Ex.

1), 3411-12 (Defs.’ Add. Ex. 3), 3422-24 (Defs.’ Add. Ex. 4), 10726-27, 10738-39,

10744-45, 10789-90, 10864, 10883.)

Barry Wood unequivocally testified he obtained Plaintiffs’
consent. (R. 3423-24 (Defs.’ Add. Ex. 4), 10651-71, 10690-91.) Plaintiff
Joseph Lee testified he refused to consent to the Defendant
lawyers’ representation of Northstar. (r. 4959-60.) Mr. Wood’s
testimony was confirmed by the facts: (1) Plaintiffs immediately
went out and retained their own lawyer, Ralph Hardy, of the
Washington law firm of Dow, Lohnes & Albertson ("Dow Lohnes"); (2)
Mr. Hardy, from July 15, 1986 on, represented Plaintiffs for over
four years in every transaction in which Plaintiffs and Northstar
had adverse interests while the Defendant 1lawyers, in those
transactions, represented Northstar; and (3) in that entire four-
year period, Plaintiffs’ new lawyers never once complained or
intimated that the Defendant lawyers had any conflict of interest

in their representation of Northstar. (rR. 3412-13 (Defs.’ Add. Ex. 3),

3424-25 (Defs.’ Add. Ex. 4), 3451 (Defs.’ Add. Ex. 5), 3457-60 (id.), 3559 (Defs.’
Add. Ex. 6), 3565-66 (id.), 3568-70 (id.), 3696-97 (Defs.’ Add. Ex. 7), 3702-04,
7278, 7451-568 (Defs.’ Add. Ex. 11), 7469-8294, 8339-9495, 9624-9777, 9827-9954,
10054-248, 10458, 10744-46, 10799-800, 10808-09, 10864-66, 10883, 10903-04, 10981-
82; Defs.’ Add. Ex. 11 (Vol I) at 143-47, 166, 195, 221-28; id. (Vol. II) at 7-8,

19, 41, 45-46) But, the Defendant lawyers conceded, for purposes of



their motion for summary judgment, that Mr. Lee’s testimony created
a genuine issue of fact on the issue of breach of professional
duty. (RrR. 3330-31.)

4, Incontrovertibly, all Plaintiffs’ damages, every dime
claimed, arose out of seven business transactions between
Plaintiffs, Northstar and Allstate. Incontrovertibly, all
Plaintiffs’ damages with regard to these seven transactions were
specified by Plaintiffs in answers to interrogatories, answers
Plaintiffs never sought to amend. Incontrovertibly, all damages
sought by Plaintiffs were founded on the fundamental assumption
that Plaintiffs were successful in acquiring the license for
Channel 13 or, to put the matter conversely, if Plaintiffs had not
been successful, Plaintiffs would not have sustained any of the
damages they claimed. (R. 20-38, 3997, 7173 (Defs.’ Add. Ex. 9), 7180-98;
Pls.’ Deps. filed pursuant to Court Order at R. 3843-44.)

The seven business transactions, the only transactions,
between Plaintiffs on one side and Northstar and Allstate on the
other side were: (1) the "MWT Ltd. Transaction" -- the initial
arrangement between Northstar, Allstate and Plaintiffs late in
November 1986 to provide the financing necessary to acquire the
Channel 13 1license through settlements with the competing
applicants and for construction and initial operation of Channel
13, which is reflected in a Credit Agreement and the MWT Ltd.
Amended and Restated Agreement of Ltd. Partnership, dated as of
November 18, 1986; (2) the "Adams Transaction" in the fall of 1987
-- MWT Ltd.’s purchase of Channel 20, an independent UHF station in
the Salt Lake market, from Adams T.V. of Salt Lake City, Inc.

("Adams"), for $30 million and the financing of that purchase



through a $22.5 million senior secured note to Aetna Life Insurance
Company ("Aetna"); (3) Northstar’s conversion from a 1limited
partner to the sole general partner of MWT Ltd. pursuant to the MWT
Ltd. agreements in May 1988; (4) Northstar’s suspension of payments
under Plaintiffs Jo-Ann Kilpatrick’s, Sidney Foulger’s and George
Gonzales’ employment contracts with MWT Ltd. in January 1989, and
the similar suspension of Plaintiff Joseph Lee’s employment
contract in June 1989; (5) a 1988 dispute over whether MWT Ltd.
should pay 25% interest and sign a management contract with
Farragut Communications Inc. ("Farragut"), the holding company of
Northstar, which had been organized in November 1987, to obtain
loans from Allstate to meet MWT Ltd.’s then delinquent obligations
to Adams and Aetna; (6) MWT Ltd.’s sale of Channel 13 to Fox
Television Stations Inc. ("Fox"), for $41 million in April 1990;
and (7) MWT Ltd.’s cash calls on December 30, 1991, calls which
were never paid, to make up deficiencies in each partner’s capital
account upon MWT Ltd.’s dissolution, again as provided in the MWT
Ltd. Amended and Restated Agreement of Limited Partnership. (r. 20-
38, 3327-29, 3997; Pls.’ Deps. filed pursuant to Court Order at R. 3843-44.)

The damages arising from these seven transactions claimed by
Plaintiffs, as specified in their answers to interrogatories, were:
(1) the fair-market value of a 40% interest in Channel 13 in 1987 -
- $9,530,000; (2) lost cash disbursements from the operation of
Channel 13, 1987-1993 =-- $4,377,000; (3) 40% of the difference

between the 1993 fair-market value of Channel 13 and the fair-

market value of Channel 13 in 1987 -- $5,986,000; (4) Plaintiffs’
lost capital contributions to the Channel 13 venture -- $239,446;
(5) Plaintiffs’ expenses on the Channel 13 venture -- $10,848.76;



(6) legal expenses paid by Joseph Lee to Van Cott, Bagley, Cornwall
& McCarthy for its preparation of Lee’s employment contract with
Channel 13 and gifts of MWT Ltd. & MWT Corp. ownership interests --
$3,000; (7) amounts not paid by MWT Ltd. under employment contracts
with Channel 13, 1989-1992 -- $939,145.71; (8) Mr. Gonzales’ loss
of a car under his employment contract with Channel 13, 1989-1991 -
- $14,400; (9) Mr. Gonzales’ IRA penalty regarding the termination
of his employment contract with Channel 13 -- $1,900; and (10) cash
calls made by Northstar on December 30, 1991, again, calls that
were never paid -- $2,007,132.82. (R. 7173 (Defs.’ Add. Ex. 9), 7180-98.)

All these claimed damages relate exclusively to Plaintiffs’
failed business expectations with regard to their Channel 13
venture with Northstar and Allstate, and frame the fundamental
issue of proximate cause: Did the fault shown proximately cause the
damages claimed?

5. The Defendant 1lawyers put an uncontroverted and
uncontradicted record before the lower court which established that
every element -- every single thing -- of which Plaintiffs
complained and for which they sought damages with regard to the
seven business transactions between Plaintiffs, Northstar and
Allstate, was solely the product and result of the business
decisions and directions by Northstar and Allstate, business
entities which are not parties to this litigation, and were not the
product or result of any decision or direction by any of the
Defendant lawyers. In the MWT Ltd. Transaction, for example,
Plaintiffs complained of their proportionate ownership interest,
the amount of financing, and the right of Northstar to convert to

become the general partner of MWT Ltd. Each of these elements,



however, was solely the product of decisions made by the management
of Northstar and Allstate, and the Defendant lawyers had nothing to
do with determining Plaintiffs’ relative ownership, the amount of
financing, or Northstar’s right of conversion under the MWT Ltd.
Transaction. (R. 3334-36, 3392-96 (Defs.’ Add. Ex. 1), 3404-06 (Defs.’ Add. Ex.

2), 3413-16 (Defs.’ Add. Ex. 3), 3450-60 (Defs.’ Add. Ex. 5), 3556 (Defs.’ Add. Ex.

6), 3559-62 (id.), 3565-71 (id.), 3696-3706 (Defs.’ add. Ex. 7), 7271.)

6. There was simply no genuine issue of fact that Plaintiffs
were represented by their own lawyers every step of the way from
July 1986 through the sale of Channel 13 to Fox in April 1990 with
regard to all their dealings with Northstar and Allstate.
Plaintiffs were represented by their own lawyers, Dow Lohnes, and
a senior partner of that firm, Ralph Hardy, in every one of the
seven business transactions between Plaintiffs, Northstar and
Allstate. Dow Lohnes and Ralph Hardy'’s competence in the discharge
of their responsibilities was unquestioned by Plaintiffs. (pPls.’ Br.
at 45.) Some Plaintiffs denied, however, that Dow Lohnes and Ralph
Hardy represented Plaintiffs as their 1lawyer and denied, in
particular, Dow Lohnes and Ralph Hardy represented Plaintiffs as
their lawyers in the MWT Ltd. Transaction in November 1986. (Id. at
13.) But, Dow Lohnes and Ralph Hardy’s representation of Plaintiffs
in every transaction is incontrovertibly established by: (1) Ralph
Hardy’s testimony; (2) Dow Lohnes’ billing records; (3) the role
performed by Dow Lohnes in each of the transactions; (4) the
documents drafted and reviewed by Dow Lohnes including the
settlement agreements between Plaintiffs and the other competing
applicants for Channel 13; (5) the letters written by Dow Lohnes to

the Defendant lawyers, Northstar and Allstate; and (6) what is
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literally a stack of exhibits that is two feet thick which
reflects, exhibit after exhibit, the legal services performed by
Dow Lohnes for Plaintiffs. (R. 3412-13 (Defs.’ Add. Ex. 3), 3423-25 (Defs.’

Add. Ex. 4), 3451 (Defs.’ Add. Ex. 5.), 3457-60 (id.), 3559 (Defs.’ Add. Ex. 6),

3565-66 (id.), 3568-70 (id.), 3696-97 (Defs.’ Add. Ex. 7), 3702-04, 7282-83, 7451-

8291 (Defs.’ Add. Exs. 11-12), 8339-9495 (Defs.’ Add. Ex. 12), 9624-9777, 9827-9954,
10054-248, 10237-48 (Defs.’ Add. Ex. 12), 10458, 10694-95, 10704, 10706, 10745-47,
10757, 10760-61, 10774, 10776, 10780-81, 10785, 10787-89, 10792, 10794-95, 10799-

800, 10808-09, 10862-64, 10883, 10903-04, 10981-82; Def’s Add. Ex. 11 (Vol. I) at

143-47, 166, 195, 221-28; id. (Vol. II) at 7-8, 19, 41, 45-46.)

Indeed, every exhibit, every document relating to the services
of Dow Lohnes, supports the conclusion that Dow Lohnes and Ralph
Hardy provided Plaintiffs with legal representation and not merely
financial advice. There is not one exhibit, not one document, not
one piece of paper, to the contrary. There was no genuine issue of
fact as to whether Plaintiffs had their own lawyers because no
reasonable finder of fact could find other than that Plaintiffs had
their own competent legal representation in their dealings with
Northstar and Allstate. Plaintiffs’ attempt to raise an issue of
fact as to whether they had their own legal representation not only
fails, but shows Appellants’ desperate attempt to sustain this
malpractice action against these Defendant lawyers.

7. Plaintiffs failed to demonstrate there was a reasonable
likelihood they could have obtained the necessary financing for
Channel 13 from CPL or any source other than Northstar and
Allstate. Plaintiffs thus failed to establish a genuine issue of
fact that there was a reasonable likelihood that Plaintiffs, in the
absence of the Defendant lawyers’ alleged breach of their

professional duties, could have obtained the better business
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result, the acquisition of Channel 13, for which Plaintiffs claimed
damages. CPL never made a commitment to provide financing to
Plaintiffs. It only made a proposal. (R. 7080 (Defs.’ Add. Ex. 8).)
CPL’s proposal would have only provided CPL funds of $2 million,
which was not enough to even fund the settlements with the
competing applicants, and Plaintiffs incontrovertibly rejected the

CPL proposal with the advice of Dow Lohnes and Ralph Hardy. (r. 3434-

43 (Defs.’ Add. Ex. 4), 5447-48, 7080 (Defs.’ Add. Ex. 8), 7208-30 (Defs.’ Add. Ex.
10), 7284-86, 7481-87 (Defs.’ Add. Ex. 11), 7508-09 (id.), 7806, 8278-92 (Defs.’
Add. Ex. 12); J. Lee Dep. at 1859-93; Dep. Exs. D-225-26 (Defs.’ Add. Exs. 13-14);

Defs.’ Add. Exs. 16-17.)

8. The uncontroverted record established that the Defendant
lawyers never used or misused any confidential information of
Plaintiffs. After two years of full discovery, Plaintiffs simply
failed to raise any genuine issue of fact as to whether the
Defendant lawyers had used or misused any confidential information
in any of the dealings between Plaintiffs, Northstar and Allstate.
The Defendant lawyers put in a clear and categorical record that
they never used or misused any confidential information.
Plaintiffs never controverted or contradicted that record and were
never able to point to one single piece of confidential information
used or mnmisused by the Defendant lawyers. The information
Northstar and Allstate received regarding Plaintiffs were received
from Plaintiffs as Plaintiffs attempted to persuade them to finance
the Channel 13 venture. Furthermore, all the information relative
to Plaintiffs was a matter of public record which Plaintiffs had
made in pursuit of their application for the Channel 13 license
before the FCC. Plaintiffs simply failed to point to one single

piece of information that was not part of the public record or that
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Plaintiffs themselves had not directly made available to Northstar
and Allstate. Certainly, in seeking millions of dollars of
financing to pay for settlements with competing applicants,
Plaintiffs disclosed the terms of those settlements to the business

parties they were requesting to finance the settlements. (r. 3391-92

(Defs.’ Add. Ex. 1), 3413 (Defs.’ Add. Ex. 3), 3415 (id.), 3421 (Defs.’ Add. Ex. 4),
3424 (id.), 3453 (Defs.’ Add. Ex. 5), 3560-61 (Defs.’ Add. Ex. 6), 3698-99 (Defs.’

Add. Ex. 7), 7524-32 (Defs.’ Add. Ex. 11), 7538-39 (id.), 10453-56, 10591-92, 10550-

51, 10606, 10627, 10636, 10700-01, 10755.)

B. STATEMENT OF FACTS.

1. The FCC Proceeding For Channel 13.

In 1980, the FCC approved a new VHF drop-in channel, Channel
13, in the Salt Lake market. (r. 3555.) The individual Plaintiffs
("Mountain West Partners" or "Partners"), organized Mountain West
Television Company ("Mountain West"), a Utah general partnership,
to seek the license for Channel 13 as a competing applicant in the
comparative hearing process before the FCC. (rR. 3410, 3420-21.) There
were four other competing applicants. (r. 3421, 3555.)

In the FCC proceedings, Mountain West presented Plaintiff
Joseph Lee, a long time figure in the Utah broadcasting industry,
as the person providing Mountain West with broadcasting experience,
and the Foulger Group, successful Washington, D.C. businessmen with
Utah connections, as providing the financial resources for the
Mountain West application. (rR. 7237-58; Dep. Ex. D-10.) The Foulger
Group filed detailed financial information with the FCC. (r. 7237-58,
7524-25, 10591-92.) All the Partners filed detailed personal

information. (rR. 23-24, 7524, 10453-54, 10606, 10627, 10700-01; Dep. Ex. D-10.)
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In May 1985, the FCC Administrative Law Judge awarded the
Channel 13 license to Salt Lake City Family Television, Inc.
("Family"), and ranked Mountain West second. (rR. 3421; Dep. Ex. D-10.)
The FCC Review Board affirmed the award to Family in December 1985.
(R. 3422.) These adverse decisions 1left Mountain West with two
alternatives: (1) the unlikely prospect of further appeal, or (2)

settling with the other applicants. (r. 5319-21.)

2. The 1986 Settlements And Search For Financing.

After losing, the Partners decided to attempt to buy out the
four other competing applicants to obtain the Channel 13 license.
(R. 3422, 7475-77.) They also decided to seek a financing partner to
pay for these settlements and provide additional financing for the
Channel 13 venture, even though the Foulger Group had that
capability.? (R. 3422, 7248, 7369, 7475-77; Defs.’ Add. Exs. 15.)

During 1986, the Mountain West Partners engaged in extensive
efforts to find financing, contacting numerous sources including
Neuberger & Berman, J. H. Foster & Company, Halcyon Investments,
Communications Partners Ltd. ("CPL"), American Television of Utah

(Skaggs), Belo, First Chicago, and Northstar. (r. 3422-23, 7284-86,

7481-88, 7806, 7826-29, 8278-81; J. Lee Dep. at 189-93; Defs.’ Add. Ex. 16.)

Northstar and other potential investors, from the inception, made
it clear they would only consider providing financing for the
Channel 13 venture on the condition Mountain West reach global

settlements with the competing applicants. (r. 3558, 3697, 10812.) No

2. Sidney Foulger and the other members of the Foulger family who are
Plaintiffs are affluent and sophisticated businessmen who, among other things,
are the principal owners of the Crossroads Mall in Salt Lake City, Utah. (R.
7248, 10585; Defs.’ Add. Ex. 15.)

14



one was going to provide financing unless they could be assured of
obtaining the license. (1d.)

Pursuant to their plan to settle and seek outside financing,
the Partners negotiated settlements with the other applicants
during the summer and fall of 1986. (R. 3434-41, 3558, 7204-30; Defs.’ Add.
Exs. 13-14.) The Foulger Group, through Plaintiff Brent Pratt,
spearheaded the negotiations. (r. 7529-30, 10674-780, 10812.) Barry Wood
and Dow Lohnes represented Plaintiffs in the settlement
negotiations, and reviewed the settlement agreements before
execution. (RrR. 7366-69, 7533-39, 7807-27, 7850-53, 8113-8133, 8189-95, 8198-99,
8282-86; Defs.’ Add. Ex. 11 (Vol. I) at 166.) Mountain West agreed to pay
Family, the winning applicant, $2 million and the other three
applicants $1 million each.? (R. 3434-41, 3649, 7204-30; Defs.’ Add. Exs.
13-14.)

Plaintiffs did not make any claim or seek any damages for the
settlement agreements. (rR. 20-38.) They did not do so for good
reason. First, there was no conflict of interest regarding the
agreements with competing applicants. Second, without the
settlement agreements, Plaintiffs would never have acquired the
Channel 13 license -- the foundation for all Plaintiffs’ damage
claims. (r. 7173, 7180-98.) Third, Plaintiffs’ expert, Mr. Schutz,
testified the terms of the settlement agreements were reasonable.

(D. Schutz Dep. at 56.) Indeed, if Plaintiffs had paid too much in

3. The Family settlement, which was signed on October 6, 1986, required the
$2 million be put in escrow by November 17, 1986, or a $150,000 penalty would be
imposed and the settlement voided. (R. 7208-30.) The other settlement
agreements required $1.3 million of the total be paid the earlier of December 31,
1986, or ten days after Mountain West was awarded the license. (R. 3430-44;
Defs.’ Add. Exs. 13-14.)
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settlement, overpayment would have been an independent cause for

the failure of the Channel 13 venture.

3. The Seven Business Transactions Between Plaintiffs, Northstar
And Allstate.

The MWT Ltd. Transaction

In the early summer of 1986, Northstar, a company engaged in
the business of acquiring and operating broadcast properties,
became interested in entering into a financing arrangement with
Mountain West to acquire the Channel 13 license. (RrR. 3552, 3555-58.)
Northstar was backed financially by Allstate.* (r. 3694-95.) At that
time, William Lincoln, one of the founders of Northstar, was its
President, and Katherine Glakas ("Glakas"), another founder, was
the Vice President. (r. 3551-53.) The Allstate representative
responsible for dealing with Northstar in 1986 was Paul Renze
("Renze"). (R. 3694-95.)

During the summer and fall of 1986, Lincoln, Glakas and Renze
had discussions with the Mountain West Partners and their lawyer,
Ralph Hardy. (R. 3450-51, 3556-58, 3696-97, 7487-88, 7490-94, 7503, 7505, 8279-
85.) Northstar and Allstate, however, did not commit to provide any
financing for the Channel 13 venture until the end of November
1986, after the Mountain West Partners had settled with the
competing applicants. (R. 3450-53, 3556-60, 3696-98, 7366-69, 7507, 7514-20;
Defs.’ Add. Ex. 11 (Vol. I) at 145-47.)

In November 1986, Northstar and the Partners began face-to-

face negotiations at Wiley Rein’s law offices in Washington, D.C.

4. At the time of the MWT Ltd. Transaction, Allstate owned all the
preferred stock of Northstar, which was convertible into 80% of the common stock.
Lincoln, Glakas and several other third parties owned all the issued common
stock. Although Allstate had not converted its preferred stock to common stock,
Allstate required its approval for any deal with Northstar because it provided
Northstar’s funding. (See R. 10688-89.)
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(R. 3451, 3558-59, 3697, 7507, 7514-20, 8285-87.) The Mountain West
Partners--Clayton Foulger, David Lee and Brent Pratt, two of whom
were lawyers--and their three Dow Lohnes lawyers--Hardy, David wild
and Timothy Kelley, sat on one side of the table. On the other
side were the Northstar principals, Lincoln and Glakas, with
Northstar’s three Wiley Rein lawyers--John Quale, Merilyn Strailman
and Timothy Danello. (R. 3451, 3558-59, 7514-20, 10767.) Renze did not
attend, but was in constant contact with Lincoln by telephone. (Rr.

3558, 3697.)

At these negotiations, the Mountain West Partners, Northstar’s
management, and Allstate finally reached an agreement. Their
agreement is reflected in a Credit Agreement and a Partnership
Agreement ("MWT Ltd. Transaction"). (r. 3606-93.) Under the terms of
the MWT Ltd. Transaction, a newly formed limited partnership, MWT
Ltd., was to own the Channel 13 license. Northstar would own 49%
of MWT Ltd., and the Mountain West Partners and their newly
organized corporation, MWT Corp., would own 51%. (R. 3562-63.)
Initially MWT Ltd.’s sole general partner was MWT Corp., but
Northstar had the option, after the station went on the air, to
convert to the general partner. (R. 3653-55, 3661-63.)

In return for its 49% interest, Northstar and Allstate were to
provide $6 million in financing. (Rr. 3563, 3700-01.) Northstar was
also required, if additional funding was necessary after it became
the general partner, to use its "bes<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>