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INTHEUTAHCOURTOFAPPEALS

BOUNTIFUL CITY,
Plaintiff-Appellee, : BRIEFOF APPELLEE
VS.
WALTERNOELSTEWART,

CaseNo0.20060047
Defendant-Appellant.

StatementofJurisdiction

Thisisanappeal fromthefinaljudgmentandimpositionofsentence
inabenchtrialheardinthe Second District CourtofDavis County, Utah.
JurisdictionisbaseduponUtahCode Annotated(UtahCodeAnn.)§78-2a-
3(2)(e). Therehavebeennopriorappeals.

Statementofthe Issues

1. DidDefendantadequatelybrieftheissuesthathehasraised on
appeal? Therequirements foranappellant’sbriefaresetforthinRule 24
of the Utah Rules of Appellate Procedure (Utah R.App.P.). When an
appellant’s briefisinadequate an appellate court should affirm the trial

court’srulings. Statev. Lucero,2002UT App.135;47P.3d4107.

2. Did Defendant marshal evidence in support of JudgeKay's

findings? Rule52(a)oftheUtahRulesofCivilProcedure(UtahR.Civ.P.)



provides that findings of fact shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of the trial
court to judge the credibility of the witnesses. Rule 24(a)(9), Utah
R.App.P., provides that a party challenging a fact finding must first
marshal all record evidence that supports the challenged finding. The
consequenceoffailingtomarshalevidencerequiresthattheappellatecourt
acceptthetrial court’s findings as accurate andreviews the trial court’s
conclusions baseduponthose facts. Statev. Larsen,2000UT App. 106;
999 P.2d 1252.

3. Was there substantial evidence presented at trial, and inthe
appellate record, to support Judge Kay’s conviction Defendant? When
reviewingabenchtrialforsufficiencyofevidence,anappellatecourtmust
sustainthetrial court'sjudgmentunlessitis "againsttheclear weightof
theevidence,oriftheappellatecourtotherwisereachesadefiniteandfirm

convictionthatamistakehasbeenmade." Statev. Reed,839P.2d878,879

(Utah Ct. App. 1992). "'Forareviewing courtto find clear error, it must
decidethatthe factual findingsmade bythetrialcourtarenotadequately
supported by therecord, resolving all disputes inthe evidence in alight

most favorable to the trial court's determination.'" Jouflas v. Fox

TelevisionStations,927P.2d170,174(Utah1996)(quotingStatev. Pena,

869P.2d932,935-36(Utah1994)).However,beforeanappellatecourtcan
uphold a conviction it must be supported by a quantum of evidence
concerningeachelementofthecrimeaschargedfromwhichthefactfinder
maybaseitsconclusionofguiltbeyondareasonabledoubt. Inaddition,a

guiltyverdictisnotlegallyvalidifitisbasedsolelyoninferencesthatgive



risetoonlyremoteorspeculativepossibilities of guilt. Statev. Layman,

953P.2d 782,786 (Utah Ct. App.1998); Spanish Forkv. Bryan, 1999 UT

App61;975P.2d 501; and, Statev. Larsen,2000 UT App 106;999 P.2d
1252.

Determinative Provisionsand Statutes

Thefollowingprovisionsaredeterminativeorofcentralimportance
tothisappeal:Rule24,UtahRulesofAppellateProcedure(UtahR.App.P.)
whichisincludedin AppendixFofthisbrief.

Statementofthe Case

(a) The Natureofthe Case.

Thisisanappealfromthefinaljudgmentandimpositionofsentence
inabenchtrial conductedinthe Second District Court of Davis County,
Utah.

(b) The CourseofProceedings.

On 8 July 2005 Defendant was charged with two (2) counts of
violatingtheBountifulTrafficCode. ThechargeswereSpeeding,39miles
perhourina30Omilesperhourzone,aclassCmisdemeanor,inviolationof
Bountiful TrafficCode §41-6a-601;and FailuretoStop foranEmergency
Vehicle, a class C misdemeanor, in violation of Bountiful Traffic Code
§41-6a-904(1)(a).(R-1).

On 7 October 2005 the prosecuting attorney filed an Amended
Informationcharging Defendant with Speeding, 45 miles perhourina30
miles perhourzone,anInfraction,inviolation of Bountiful Traffic Code
§41-6a-601,andFailuretoYieldtoanEmergency Vehicle, anInfraction,

inviolation of Bountiful Traffic Code §41-6a-904(1)(a). (R-12-13,22 at



pagel,lines11-15;page2,lines1-14).
(c) Dispositioninthe CourtBelow.

On 10 November2005abenchtrial was conducted. The trial court
heard from three (3) witnesses: Bountiful Police Officer Kerry Bell
(“OfficerBell”);Defendant’sson,CollinStewart;and,Defendant. Atthe
conclusionofthetrial,JudgeKayfoundthattheCityhadprovedbeyonda
reasonable doubt that Defendant was guilty as charged; and, imposed
sentence,i.e.,afineofonehundredfifty-twodollars($152.00).(R-14-17).

On7December2005DefendantappealedJudgeKay’sruling.(R-18).

(d) Statementofthe Facts.

The Appellant’s Statement of Facts is inadequate, substantially
irrelevantandsuffusedwithargumenttherebyrequiringthatthefollowing
StatementofFactsbesubmittedbyPlaintiff. Additionally,itisPlaintiff’s
positionthattheactual factsofthiscaseshouldneverbereachedbecause
the Appellanthasfailedtoadequatelybriefthe case ormarshalevidence.
Nevertheless, in the event that the Court does reach the facts, this
Statementis provided.

1. On8July2005 Officer KerryBell (“Officer Bell”),aten(10)
yearveteran(R-22atpage4,lines15-20;page9,lines23-25;page22,lines
16-17;page23,lines24-25;page24,line4-5;page25,linel),wasworking
asaBountiful CityPolice Officer. (R-22atpage4,lines19-21). Atabout
7:04p.m.,she wasonroutinepatrol, westbound, intheareaof500 South
and 1000 East in Bountiful, Utah (R-22 at page 4, lines 24-25; page 25,
lines 1-3;page9,lines 5-6) wherethe speed limitis (30) miles per hour.

(R-22 atpage1,lines13-15,19-20;page?2,lines 1-3).



2. Atabout7:04p.m.,OfficerBellobservedatruckbeingdriven
eastbound on 500 South, at approximately 800 East toward her position.
Therewerenovehiclesinfrontofthetruckthatshewasobserving.(R-1,22
atpage5,lines6-8;pagel12,lines 7and 24).

3. Officer Bell observed that the truck’s emergency lights were
flashing and visually estimated the speed at which the truck was being
drivenatabout forty-five (45) milesperhour. (R-22atpage5,lines6-8).
She did notknow why thetruck’s emergencylights had beenactivated or
whythedriverofthetruckwasspeeding.(R-22atpage9,lines18-22;page
16,lines15-23;page21,lines22-25;page22,linesl-13;page25,linesl1-
23;page27,lines23-259).

4. OfficerBellconfirmed hervisual estimatebyusingaDoppler
radarspeeddetectiondevicethatgaveareadingofforty-five(45)milesper
hour. TheDopplerradarunithadbeenpreviouslytestedandwasoperating
correctly. (R-22 atpage5,lines9-25).

5. Based upon her observations that the driver of the truck was
travelinginexcessofthepostedspeedlimit,OfficerBellturnedherpatrol
cararound - sothatshe wastravelingeastbound on 500 South - activated
heroverheadlights,andfollowedthedriverofthetruckforapproximately
three (3) blocks.(R-22 atpage6,lines2-8).

6. Therewerenovehiclesbetween Officer Bellandthedriverof
thetruckasshefollowedeastboundon500South.(R-22atpage9,lines10-
12).

7. Thedriverofthetrucktestifiedthatheobserved OfficerBell,

“pullintotraffic...andthen...sheactivatedherlights.” (R-22atpage



42,1lines 10-17).

8. With Officer Bell following him, with her overheadlights
activated,thedriverofthetruckrefusedtopullthetrucktotherighthand
side of theroadway and stop but continued to proceed eastbound on 500
South.(R-22atpage6,lines9-12;page25,lines16-17;page42,line20).

9. Atthispointintime, Officer Bellactivated hersiren.(R-22 at
page6,lines 12-13).

10. Atabouttheintersectionof500Southand1100East,thedriver
ofthetruck, that Officer Bell was following, stoppedinthemiddle ofthe
intersectionandattemptedtomakeaU-turn.(R-22atpage6,lines13-15;
pagel2,line25;pagel3,linel;pagel4,linesl-2,5-6,9-10;page43,lines
3-5). Atthistime,thedriverofthetrucktestifiedthatheobserved Officer
Bell’s patrol car behind him for a second time with her overhead lights
flashing and her siren sounding. (R-22 at page 43, lines 10-12; page 53,
lines 12-25;page 54,lines 16-25).

11. At this point in time, Officer Bell turned off her sirenand
maneuveredherpatrolcarsothatitwasalongsideandparalleltothetruck,
whichwasnowwestbound on 500 South. (R-22atpage6,lines15-21).

12. OfficerBellidentifiedthedriverofthetruck,asawhite,adult
male, and told him that he needed to pull the truck to the side of the
roadwayandstop.(R-22atpage6,lines15-16,18-19,25;page7,lines1-
14;pagell,lines18-19,25;pagel2,lines1-2;pagel13,lines21-23;page
43,lines 16,19-20).

13. InresponsetoOfficerBell’sverbaldirective,thedriverofthe

trucktoldherthatheneededto“gettothehospital,” finished makingaU-



turn,and drove the truck westbound, down 500 South, away from Officer
Bell’sposition.(R-22atpage6,lines16-21;pagell,lines22-23;pagel2,
lines1-2;page13,lines21-23;page20,lines16-17;page43,lines17-18,
21-22;page44,lines 6-7).

14. At this pointin time, Officer Bell deactivated heroverhead
lights, turned her patrol vehicle around, and followed the driver of the
truckdown 500 SouthtoLakeviewHospital (R-22 atpage 6,lines 22-24;
page7,lines 1-4;page9,line9;pagell,lines8-14).

15. AtLakeviewHospital, Officer Bell observedthedriverofthe
truck pull into the emergency room area and the space reserved for
ambulances,park, getoutofthetruckandwalktothedooroftheLakeview
EmergencyRoom.(R-22atpage7,lines19-20;page16,lines24-25;page
17,lines 3-5;page43,lines 24-25).

16. Atthistime, OfficerBellobserved, forthe firsttime, thatthe
driver of the truck was holding something to his leg and that he was
bleeding.(R-22atpage8,lines1-2;pagel7,lines19-23;page44,lines13-
14).

17. Baseduponherobservations, OfficerBellissuedthedriverof
the truck, later identified as Walter Noel Stewart (“Stewart™), a citation
charginghimwithone (1) countofSpeedingandone(1l)countofFailure
toYieldtoEmergency Vehicle.

SummarvofArgumentson Appeal

1. BecauseDefendantfailedtoadequatelybrieftheissuesthat
hehasraised,ifany,the Courtshoulddeclinetoreview them.

Defendanthas failedtocomplywiththeprovisionsofRule24,Utah



R.App.P. Itisawell established thatareviewing court will not address

argumentsthatarenotadequatelybriefed.

2. Defendantchallengesthetrialcourt’sfindingsoffact, but,
on appeal, does not marshal evidence in support of the trial court’s
findings. Therefore,thetrialcourt’sfindingsareaccepted asvalid.

Followingthetrialofthiscase,thetrialcourtissuedoralFindingsof
Fact. (R-22 at page 61, lines 22-25; page 62, lines 1-7). In his appeal,
DefendantchallengesJudgeKay’sfindings. PursuanttoRule52(a), Utah
R.Civ.P., and Rule 24, Utah R.App.P., Defendant has a duty to marshal
evidence. However, Defendant has failed to carry his burden. The
consequence of Defendant's failure to marshal evidence is that the trial

court’sFindingsofFactshouldbeacceptedasvalid.

3. Thereis substantial evidencein the record to supportthe
trialcourt’sverdict.

There was admissible and unrebutted evidence presented at trial
establishing each element of each crime with which Defendant was

charged. This constitutes substantial evidence in the appellate record

sufficienttosupportthetrialcourt’s verdict.

Argumentson Appeal

1.Because Defendantfailedtoadequately brieftheissuesthathehas
raised,ifany,the Courtshoulddeclinetoreview them.

Rule24,UtahR. App.P.,sets forthboththerequired formand
contentsofappellatebriefs. Pursuanttosub-part(2)(a)(5)(A),an
appellant’sbriefmustcontainastatementoftheissues presented for
review, including foreachissue:thestandardofappellatereview with
supportingauthority; and, citationtotherecordshowingthattheissue

was preservedinthetrial court. Inadditiontothisprovision, sub-part



(2)(a)(9)requiresthattheargumentshall containthe contentions and
reasonsofthe appellantwithrespecttotheissues presented, including
the grounds forreviewinganyissuenotpreservedinthetrial court, with
citationstotheauthorities, statutes, and partsoftherecordreliedon. In

Statev. Lucero,2002UT App 135,47P.3d 107,913, this Court

concludedthat,

“[tlopermitmeaningful appellatereview, briefs mustcomply

withthebriefingrequirementssufficientlytoenableusto

understand...whatparticularerrors were allegedly made,
whereintherecordthoseerrorscanbe found, and why, under
applicableauthorities,thoseerrorsare material ones
necessitatingreversal orotherrelief.”

Inthe presentcase,afterabenchtrial,Judge Kay foundthatthere
wasnoquestionthatDefendantwasspeedingandthat Defendant failed
toyieldtoanemergencyvehicle. (R-15-16;22atpage62,lines2-7).

DefendantappealedJudge Kay’s findings stating, “[t]he basis of
theappealisinterpretationoffactsandrelevantconclusionsoflawby
thetrial officer.” (R-18). Inhisbrief, Defendant framestheissueas,
“[d]idthe District Courterrinits November 10,2005 ruling, bothasto
theevidenceandthelaw?” See Appellant’s Briefatpage I, Statementof
Issues. However,Defendanthas failedtocite whereintherecordthe
issuesconcerninginsufficiencyofevidence were preserved forappeal
asrequired by Rule 24(a)(5)(A), UtahR.App.P. Defendanthasalso
failedtosetforththe properstandard ofreview fortheseandother
issuesthathe mighthaveraised withcitations foreachstandard of

review. Finally,the “Argument”sectionofDefendant’s Appellate Brief

failstoincludeanyrelevantcitation,authority, ormeaningful legal



analysisthatwouldsupporthisallegationsthattheevidence presented
insupportofhisspeedingand failuretoyieldtoanemergencyvehicle
convictions wasinsufficient; or,that Judge’s Kay’sinterpretationand
applicationofthelawwasdeficient.

Ineffect,Defendant’s Briefshiftsthe burdenofdetermining what
hisappealableissuesactuallyaretoPlaintiffand alsorequires thatthis
Courtassumetheroleofpresidingover Defendant’sappeal asthoughit
wereatrialdenovo.

Intheeventthatthe Courtreaches Defendant’sissues
notwithstandinghisnon-compliance withRule24,UtahR.App.P.,
Plaintiffoffersthe followingasrebuttal.

Defendantdoes makereferenceto Utah Code Ann. §41-6a-212in
his“Table of Authorities,” and drawsthe Court’s attentionto Bountiful
CityPolice Department PursuitDriving Policy, General Order 92-1;and,

two(2)Utahappellatecourtdecisions,i.e.,Dayv. Stateet. al.,1999UT

46,980P.2d1171;and, UtahDepartmentofPublicSafetyv. Utah

CareerService Review Board,2004 UT App171;92P.3d776. However,

Defendant failstoestablishhowanyofthisinformationisrelevant,
authoritative, ormeaningfultohisappeal. Infact,todosowould
undermine Defendant’s current position.
UtahCode Ann.§41-6a-212,“Emergency Vehicles”
Defendantarguesthat,becauseofhis “emergency,” heshouldbe

allowedtodisregardandviolatetrafficlawssoastoarriveatahospital

10



andreceiveemergenc) .crvices.

Judge Kay recognized the confusion that accepting Defendant’s
position »ould cocate Tor uthermamb oo ol the dirying pullie, (1o 2o at
page SR lines 24-25; page 59, lines [-4| ti(ficer Bell. a veteran otficer
with ten (10) it perrens bt Iy fondane b d
activated his emergency flashers. (R-22 at page '/ lines 18-22).
However, Uclendant aryues that he Shiould hav e been cunaader o d as
though he were an emergency vehicle. (R-22 at page 4! lines 20-22;
page 9, lineo . "y ot thooc o e o b O I O A T
Ann. §41-6a-212.

Utah Cude . SO0 ra 202" Lmeraene Vool o pee 100 that
an operator of an authorized emergency vehicle may exceed maximum
sheC e oo edeccalatr NTRRTITY - nt rturniman
specified directions when in pursuit of an actual or suspected i+ Iilor of
(e La -

In the present case, Defendant did not provide any evidence that
hiv = dition e ccndu-t yoalifi- T him o th ¢ iater ~tan emerpene
vehicle or his truck as an emergency vehicle. However, Officer Bell was
NI N e T O TR R TN N O N R I TN N e 1 (1" Y atpare 4 lines

[5-20; page 9, lines 23-25; page 12, lines 22, lines 16-17, page 23, lines

' Defendant’s contention that he was facing an “emergenc ™ 1111st be read against
the evidence that he refused emergency ambulance services froni (I1 )avis County
Sheriff’s Dispatch (R-22 at page 40, lines13-17); and, after ariiving ol the hospital, i
refused to allow emergency room personnel to treat him for approximately (40) minutes
while he waited for a second opinion as to how the cut on his leg would finally be treated
(R-22 at page 44, lines 15-25; page 45, lines 1-6).

11
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24-25;page24,linel;page25,linel). Sheobservedand detected
Defendantspeedinginviolationofthe City’strafficcode. (R-22atpage
5,1ines 9-25). Inanefforttoapprehend him, Officer Bellnegotiated an
immediate U-turn (R-22 atpage 6,lines 2-8) and followed Defendant
withoverheadlights flashingandsirensounding (R-22 atpage 6, lines
2-13). Later, Officer Bellnegotiatedasecond U-turnto follow
Defendanttothehospital. (R-22 atpage6,lines22-24;page7,lines 1-4;
page9,line9;pagell,liens8-14). OfficerBellcomplied with Utah
Code Ann. §41-6a-212et.seq.

Bountiful City PursuitDriving Policy

Judge Kayrecognizedthat, pursuanttothe factshe was presented
attrial, Bountiful City Police Department General Order92-1,knownas
the “PursuitDrivingPolicy,” wasinapplicablebecausethis wasnotthe
kindofhighspeedpursuitthatthe policy wascreatedtodeal with.
Rather,Judge Kayrecognized thatinthiscase Officer Bell was makinga
routinetrafficstop.(R-22atpage20,lines1-25;page21,lines1-18;
and,page 56,lines 18-24). However,intheeventthatthis Court |
determinestoevaluatetheapplicabilityofthe PursuitDrivingPolicy,
Plaintiffsubmitsthe followingargument.

The PursuitDrivingPolicyestablishesthatall vehiclesoperated
byBountiful police are authorized emergencyvehicles. (Addendum,
AppendixHatpage43,SectionIIl, Sub-partA). Itestablishes
guidelinesandsets policy fortheoperationanduseofanauthorized
emergencyvehicleincludingthe pursuit forapprehension ofsuspected

lawviolators. (Addendum, AppendixHatpage 43, SectionI). A

12



“pursuit”isdefinedas,
“Aneventinvolvingoneormorelawenforcementofficers
attemptingtoapprehendasuspectoperatingamotorvehicle
whilethesuspectistryingtoavoidarrestbyusinghighspeed
drivingorotherevasivetactics,suchasdrivingoffa
highway, turning suddenly ora’rzvzngznalegalmanner but
willfully failing toyieldtothe officer’ssignaltostop.”
Emphasisnotinoriginal. (Addendum, AppendixHatpage
44 SectionIII, Sub-partC).

For“pursuits”in Bountiful,anofficer would immediatelyengage
bothemergencylightsandsiren,andassoonaspracticalnotifythe
Communications Officeroflocation, directionoftravel, estimated
speed, descriptionofsuspectvehicleandlicense number,descriptionof
suspectvehicle’soccupants,andthereason forthe pursuit. Addendum,
AppendixHatpage48, SectionV,Sub-partA). Whena“pursuit,” in
Bountiful,isbeingconducted, the Communications Officer’sdutyisto,

‘...clearthe frequencyforemergencytrafficandinstructthe

initiating pursuitunit,andassigned backupunittochangeto

the Statewide One Radio Channel. The Communications

Officerwillannouncethe pursuitand notifythe supervisoror

officerincharge. The Communications Officer will alsorun

registrationand wantinformationonthesuspectvehicleif
license #isavailable andhavethatmformatlon1mmed1ately
availableuponrequest,butwillnotbe broadcast.”

Addendum, AppendixHatpage49,SectionV, Sub-partE).
“Pursuits” canterminate whenthesuspectstopsortheidentityofthe
suspectisknownandtheoffenseisnotaforcible felony. (Addendum,
AppendixHatpége 50, Section VI, Sub-part A, 1 and 3). o

Inthe presentcase, Defendantisconfusedandangeredby the fact
thathiscellular911 emergehcytelephone call,thatwasreceived by the

Davis County Sheriff’s Dispatch Center(“Davis CountyDispatch™), was

notbroadcasttoandreceived bythe Bountiful City Police Dispatch

13



Center (“Bountiful Dispatch”)andrelayedto Officer Bell. (R-22 at
page23,lines 18-22;page26,lines 6-7).
But,Defendant’sconfusionandangerdonotchangethe factthat
OfficerBell fullycomplied withthe Pursuit Driving Policy. Officer
Bellwasoperatinganauthorized emergencyvehicle. (R-22 atpage4,
lines 15-20;page9,lines23-25;page22,lines 16-17;page23,lines 24-
25;page24,linel;page25,linel). Sheobservedanddetected
Defendantspeeding. (R-22 atpage 5,lines 9-25). She followed
Defendantwithheroverheadlights flashingandsirensounding. (R-22 at
page6,lines2-13]. Defendantwillfully failedtoyieldto Officer Bell’s
signalstostop. (R-22 atpage 6,lines2-13). Officer Bell contacted
Bountiful DispatchandadvisedthemthatDefendant was failingtoyield
tohersignaltopulloverandstop.(R-22atpage10,lines 10-13).
OfficerBellidentified Defendantandthe destinationtowhichhe was
goingandterminatedthe “pursuit,” turning offheroverhead lights and
siren (R-22 atpage 6,lines 15-21]; but, continuedto follow Defendant
andissuedhimacitation. (R-22atpage6,lines22-24;page 7,lines 1-4;
page9,line9;pagell,lines8-14). OfficerBellcompletelyand
reasonablycomplied withthe Driving PursuitPolicy.
Defendantwouldalsohavethis Courtrule,incontraventionto
Judge Kay, thatonce Officer Bell discontinued her “pursuit” she was
precluded frommaking furthercontactwithhimandcitinghim for
violatingthetrafficcode. Suchaposition failstoaccountforthe
balancingofintereststhat Officer Bellmade betweencontinuingto

followatrafficlawviolatoragainstsendinganemergencysignaltothe

14



restofthedrivingpublicandhospital personnel whichmightcreate
confusionandahazzard.
Defendant’suseofappellatedecisions
(a) Dayv. Stateet. al.

) Inthepresentcase, Defendantcitesthe Daydecision, supra, and
concludesthatitstands forthe propositionthat, “theduty ofpolice
officerstoapprehendisnotabsolute...suchasdrivingtenmilesover
thespeedlimit.”” See Appellant’s Briefatpage 10, Paragraph /3. But,
the Day Courtdidnotmakesucharuling;and,Judge Kay’srefusalto
applythe Dagydecision, supra,inthiscase wasappropriate. (R-22 at
page 19,lines16-25;page20,lines1-25;page21,lines1-20). The Day
v. Statedecision,supra,provides,amongotherthings,anexplanationof
lawenforcement’sdutyduringa“highspeedemergency pursuit.” Judge
Kayruledthatthe PursuitDrivingPolicy wasnotapplicabletothis
case;therefore,itisconsistentthataUtah Supreme Courtdecision
establishinglawenforcement’sduty duringahighspeedpursuitwould
alsonotbeapplicabletothiscase. _

InDay, supra,the Utah Supreme Courtruledthatthe Motor
Vehicle Codedidimposeonpolice officersengagedinthe pursuitofa
suspectadutyofcaretothirdpartiesonthehighway. However, the Day
decision,supra,hasnoapplicationtothe presentcasebecausenothird
partywasinvolvedorhurtinthisincident. The Day Courtdidnotrule
onthedutyofan officertopursue;rather,theD_azCourtruledthatan.
officerconductingapursuitmustactreasonably and with appropriate

care forthesafetyofothersinlightofallofthecircumstances. The
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Courtlistedasetoffactorsthatcanbeconsideredindetermining
whetheranofficeracted withreasonable care.
AssumingarguendothatJudge Kay’sdecisionwasnotappropriate

and thatthe Daydecision, supra,doeshavesomebearingonthiscase,
Defendanthas failedtoestablishthat OfficerBell’sconductintryingto
stophim,whilehehadacutinhisleg, wasunreasonable;and, hecannot
establishthatitwasunreasonablebecause Officer Belldid notknow that
hewasactuallyinjureduntilshe arrived atthe hospital. (R-22 atpage 8,
lines1-2;page17,lines 19-23;page44,lines13-14;page57,lines9-
14).

(b) Utah Dep. of Public Safetyv. Utah Career Service Review Board

Defendantalsocites Utah DepartmentofPublic Safetyv. Utah

Career Service Review Board,supra. Likethe Daydecision,supra,

Judge Kayrecognizedthatthisdecisionhadnoapplicationatthetrial of

thiscase. However,the Utah Department of Public Safetyv. Utah

Career Service Review Boarddecision, supra,isinteresting forone

reason. Infootnote 3,theauthoroftheopinionprovidestherelevant
partsofthestatutorydefinitionof“evading.” Thatstatutorydefinition
couldeasilybeappliedinthiscaseas Defendantoperated histruckin
willful orwantondisregard of Officer Bell’ssignaland interfered with
orendangeredthe operationofothervehiclesorpersons;and, attempted
tofleeorelude Officer Bell. (R-22 atpage 23,lines2-25].

PursuanttoRule24,Utah R.App.P.,and Statev. Lucero,supra,

because Defendant failedtoadequatelybrieftheissuesthathehas

raisedinhisappealthe Courtshoulddeclinetoreviewanyandallof
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themandaffirmJudge Kay’s findingsoffactandentryofconviction.
2.Defendantchallengesthetrialcourt’sfindings of fact,but,on
appeal,doesnotmarshalevidenceinsupportofthetrialcourt’s
findings. Therefore,thetrialcourt’sfindingsareacceptedasvalid.
Rule52(a), Utah R.Civ.P.,providesthestandard by which findings
offactaretobereviewed. The Rulestates, inpart, that,”...Findings
of fact, whetherbasedonoralordocumentaryevidence, shallnotbeset
asideunlessclearlyerroneous,and dueregardshallbe giventothe
opportunityofthetrialcourttojudgethecredibility ofthe witnesses. ..
. Therefore, thestandardofreviewis “clearlyerroneous.” Rule
24(a)(9),Utah R.App.P.,statesthat,“ta]party challenginga fact
findingmust first marshalallrecordevidencethatsupportsthe
challenged finding.” Finally, theconsequence of failingto marshal
evidencehasbeenthroughlyestablished:theappellate courtacceptsthe

trialcourt's findings of factasaccurateandreviews thetrial court’s

conclusionsbasedonthose findings. Statev. Larsen,2000UT App 106,

999P.2d 1252.

Inthepresentcase,afterabenchtrial,Judge Kay foundthatthere
wasno questionthat Defendantwasspeedingandthathe failedtoyield
toanemergencyvehicle. (R-15-16;page61,lines22-25;page62,lines
1-7). However, Defendanthasnotmarshaledevidence asrequired by
Rule24(a)(9),Utah R. App.P.

Someexamplesofevidencethat Defendantcould have marshaled
withregardtothe Speedingchargeinclude, butarenotlimitedto: 1)
there werenovehiclesinfrontofDefendant’s truckas Officer Bell was

observingittravelup 500 South (R-22atpage 12,1line24);2)
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Defendant, “mayhaveattimes notbeenwatching[his]speedometer”
(Emphasisnotinoriginal). (R-22 atpage49,lines 18-19);3) Officer
Bellestablishedthespeedatwhich Defendantwastravelingbyusinga
speeddetectiondevicethathadbeentestedand wasoperatingcorrectly;
and, 4)that Officer Bell hadnobias, prejudice orpriordealings with
Defendantpriortothistrafficincident(R-22 atpage 8,lines9-16).
SomeexamplesofevidencethatDefendantmighthave marshaled
withregardtotheFailingto Yieldtoan Emergency Vehiclecharge
include,butarenotlimitedto: 1) OfficerBell didnotknow why
Defendantwasspeeding. (R-22atpage9,lines 18-22;page 15,lines 15-
23;page2l,lines22-25;page22,lines 1-13;page25,lines11-23;page
27,lines 23-25);2) initially, afterobservingDefendantspeeding,
OfficerBellturned her patrolcararound, activated heroverhead lights,
and followed Defendant forapproximatelythree (3)blocks. (R-22 at
page6,lines2-8);3)therewasnotrafficbetween Officer Bell and
Defendantasshe followedhimeastboundon 500 South. (R-22 atpage 9,
lines10-12);4)Defendantobserved Officer Bell’s patrol carand
overheadlights flashing. (R-22 atpage42,lines10-17];5) Defendant
refusedtopullhistrucktotherighthandsideoftheroadwayandstop
(R-22 atpage6,lines9-12;page25,linesl6-17;page42,line20);
6)OfficerBellactivated thesiren (R-22 atpage6,lines 12-13);7)
Defendantstoppedinthe middle ofanintersectionto getdirectionsto
thehospitaland attemptedtomakea U-turn; but,did notstop for Officer
Bell’ssignalstostop (R-22 atpage6,lines 13-15;page 12,line25;page
13,linel;page14,lines 1-2,5-6,9-10;page43,lines3-5); 8)Defendant
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noticed Officer Bell’s patrolcarasecondtimewhile he wasstoppedin
the middle of the intersectiontryingto getdirectionstothehospitaland
makingaU-turn(R-22atpage43,lines10-12;page52,lines 12-25;
page 54, lines 16-25);9) Officer Belltold Defendantthatheneededto
pulltothesideoftheroadway.(R-22atpage6,lines15-16,18-19,25;
page7,linesl-14;page11,lines18-19,25;page12,lines1-2;pagel3,
lines21-23;page43,lines16,19-20);10)inresponseto OfficerBell’s
verbaldirective, Defendantdroveaway from Officer Bell’s position. (R-
22 atpage6,linesl6-21;pagell,lines22-23;page12,lines1-2;page
13,lines21-23;page20,lines16-17;page42, lines17-18,21-22;page
44, lines 6-7).

Defendantmayhaveinadvertently made mentionofsomeofthe
factsthatsupported Judge Kay’s findingsoffact. However, by mingling
argumentwithhisstatementofthe facts, Defendanthasnotextricated
himselfto fullyassumethe Plaintiff’s position. Inorderto properly
dischargethedutyof marshalingtheevidence, Defendant mustpresent,
incomprehensive and fastidiousorder,everyscrapofcompetent
evidenceintroducedattrial whichsupportsthe very findings heresists.
Afterconstructingthisarrayofsupportingevidence, Defendantis
requiredto ferretouta fatal flawintheevidence. The gravityofthe
flawmustbesufficienttoconvincethis CourtthatJudge Kay’s findings,

restinguponthereceivedevidence,isclearlyerroneous. West Valley

Cityv. Majesticlnvestment Company,818P.2d1311,1315(UtahCt.

App.1991). The Defendanthas failedtomeetthisrequirement.

Because Defendanthas failedtomarshalevidencethe Courtshould
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acceptJudge Kay’s findingsas valid.

3. Thereissubstantialevidenceintherecordtosupportthetrial
court’sverdict. ‘

Theordinancesrelevantto Defendant’sappeal are Bountiful
Traffic Code §41-6a-601, Speeding (“the Speedingordinance”)?; and,
Bountiful Traffic Code §41-6a-904(1)(a), Failing to Yield Right of Way
to an Emergenc}y Vehicle (“the Failing to Yield Right of Way
ordinance”)’. |

Substantial and unrebutted evidence was presented at the bench
trial establishing each element of each offense with which Defendant
was charged. Specifically, the elements of Speeding are: 1) a speed
limit established by a supervising entity, in this case a municipality; 2) a
person; 3) operating a motor vehicle; 4) at a speed greater than that
established by the municipality. Atthe bench trial of this case, Judge
Kay heard the following testimony from Officer Bell concerning
Defendant’s violation of the Speeding ordinance: 1) the speed limit on

500 South in Bountiful is thirty (30) miles per hour (R-22 at page 1, lines

*The relevant portions of the Speeding ordinance provide in part that, “[a] person
may not operate a vehicle at a speed greater than is reasonable and prudent under the
existing conditions, giving regard to the actual and potential hazards then existing, . . .
any speed in excess of the limits . . . established [by a municipality] is prima facie
evidence that the speed is not reasonable or prudent and that it is unlawful.”

*The relevant portions of the Failing to Yield Right of Way ordinance provide in
part that, “[e]xcept when otherwise directed by a peace officer, the operator of a vehicle,
upon the immediate approach of an authorized emergency vehicle using audible or visual
signals . . . shall: (a) yield the right-of-way and immediately move to a position parallel
to, and as close as possible to, the right-hand edge or curb of the highway, clear of any
intersection; and, (b)then stop and remain stopped until the authorized emergency vehicle
has passed

20



13-15,19-20;page2,lines 1-3);2)on8July2005, Officer Bellobserved
Defendantoperate histruckon 500 SouthinBountiful;3)atthespeedof
forty-five (45) miles perhour. (R-22 atpage5,lines 16-22). (
TheelementsofaFailureto Yield Rightof Waycharge afe: 1)a
person;2)operatingamotorvehicle;3)beingimmediatelyapproached
byanauthorizedemergencyvehicleusingaudible or visualsignals; 4)
the person failingtoyieldtheright-of-wayandimmediatelymovetoa
positionparallelto,andascloseaspossibleto,theright-handedgeor
curbofthehighway,clearofanyintersection;and, 5)thenstoppingand
remaining stoppeduntilthe authorized emergency vehicle haspassed.
Specifically,Judge Kayheardthe followingtestimony from
OfficerBellconcerningDefendant’sviolationofthe Failureto Yield
Rightof Wayordinance: 1)baseduponherobservations, that Defendant
wasspeedingsheactivatedheroverheadlights,and followed Defendant
forapproximatelythree(3)blocks.(R-22atpage6,lines2-8);2)there
wasnotrafficbetween Officer Belland Defendantasshe followed (R-22
atpage9,lines 10-12);3)Defendantobserved Officer Bell’s patrolcar
inhisrearviewmirror (R-22 atpage42,lines10-17);4)Defendant
refusedtopullhistrucktotherighthandsideoftheroadway(R-22 at
page6,lines9-12;page25,lines 16-17;page4d42,line20);5)eventually
OfficerBellactivated hersiren(R-22atpage6,linesl2-13);6)atabout
theintersectionof500 Southand 1100 EastDefendantstoppedinthe
middle oftheintersectionto getdirectionstothe hospitaland attempted
tomakeaU-turn;but, didnotstop for OfficerBell; (R-22 atpage6,

lines 13-15;page12,line25;page13,linel;pagel4,lines1-2,5-6,9-
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10;page43,lines 3-5);7) Defendantnoticed Officer Bell’s patrolcara
secondtime whilehe wastryingto getdirectionstothehospital and
makingaU-turn. (R-22 atpage43,lines 10-12;page 53,lines 12-25;
page54,lines16-25];8)Officer Belltold Defendantthatheneededto
pulltotheside oftheroadway.(R-22atpage6,lines15-16,18-19,25;
page7,lines 1-14;pagel1l,lines18-19,25;page12,lines 1-2;pagel3,
lines21-23;page43,linesl16,19-20);9)inresponseto Officer Bell’s
verbaldirective, Defendantdroveaway from Officer Bell’s position. (R-
22 atpage6,lines 16-21;pagell,lines22-23;page 12,lines1-2;page
13,lines21-23;page20,lines 16-17;page43,lines17-18,21-22).
Incontraventionofthissubstantialand unrebutted evidence that
waspresented atthe benchtrial and thatis containedinthe appellate
record, DefendantalsoallegesthatJudge Kayinterpretedthe facts
incorrectly. PursuanttoRule 52(a), UtahR.Civ.P.this Courtshouldnot
reassessJudge Kay’sassessmentofthe witnesses’ credibility. In

ProMax Development Corporationv. Mattson,943 P.2d247,255,257

(Utah Ct. App.1997),this Courtexplainedthat, “itisthetrialcourt’s
roletoassess witnesscredibility, givenitsadvantaged positionto
observetestimony firsthand, and normally, we willnotsecond guess the
trial court’s findingsinthisregard... Weemphasize,...thatthiscourt

doesnotsitasafactfinder.” And,inStatev. Pena,869P.2d 932 (Utah

1994),the Utah Supreme Courtheldthatatrial court’s determination
thatthe factualevidencebeforeitsubstantially complies witha
particularstatuteisadiscretionaryrulinginvolvingtheapplicationof

factstolaw. Trialcourtsare granted discretioninmakingsucha
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determination, whichisaccorded “somedegreeofdeference” bythe
appellatecourtandreviewed “with farlessrigor” thanconclusionsof
law.

Judge Kay’sdecisionthat Defendantshouldbeconvictedof
SpeedingandFailingto Yield Rightof Waytoan Emergency Vehicle
wasnotbasedsolelyuponinferencesthatgaverisetoonlyremoteor
speculative possibilitiesof guilt;rather,theywerebasedupona
quantumand quality ofevidence whichledhimtoconclude that
Defendantwas guiltybeyondareasonable doubt.

AssumingarguendothatDefendanthasraiseddisputesinthe
evidencethoseshouldberesolvedinalightmostfavorabletothetrial
court'sdeterminationandJudge Kay’sverdictshouldbe affirmed.

CONCLUSION

Defendanthas failedtoadequatelybrieftheissuesthathehas
raisedonappealandthe Courtshouldrefusetoreviewthemaffirming
Judge Kay’srulings. Defendanthas failedtomarshalevidence andthe
Courtshould findJudge Kay’s findingsoffactare valid and affirm his
ruling. Thereissubstantialevidenceintherecordbeforethe Court
supportingJudge Kay’s findingsoffactand the Courtshould affirm

Defendant’sconvictions.

Attorne forPlaintiff City
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APPENDIX A

41-6a-601

Bountiful Speeding ordinance
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SPEED RESTRICTIONS

41-6a-601. Speed regulations — Safe and appropriate
speeds at certain locations — Prima facie speed
limits — Emergency power of the governor.

(1) A person may not operate a vehicle at a speed greater than is reasonable
and prudent under the existing conditions, giving regard to the actual and
potential hazards then existing, including when:

(a) approaching and crossing an intersection or railroad grade crossing;

(b) approaching and going around a curve;

(c) approaching a hill crest;

(d) traveling upon any narrow or winding roadway; and

(e) approaching other hazards that exist due to pedestrians, other
traffic, weather, or highway conditions.

(2) Subject to Subsections (1) and (4) and Sections +1-6a-602 and 41-6a-603,
the following speeds are lawful:

(a) 20 miles per hour in a reduced speed school zone as defined in
Section 41-6a-303;

(b 25 miles per hour in any urban district; and

(c) 35 miles per hour in other locations.

(3) Except as provided in Section 41-6a-604. any speed in excess of the limits
provided in this section or established under Sections 41-6a-602 and 41-6a-603
is prima facte evidence that the speed is not reasonable or prudent and that it
1s unlawful.

(4! The governor by proclamation in time of war or emergency may change
the speed limits on the highways of the state.
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APPENDIX B

41-6a-904(1)(a)-(b)

Bountiful Failing to Yield to Emergency Vehicle ordinance
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41-6a-904. Approaching emergency vehicle — Necessary
signals — Stationary emergency vehicle — Du-
ties of respective operators.

(1) Except when otherwise directed by a peace officer, the operator of a
vehicle, upon the immediate approach of an authorized emergency vehicle
using audible or visual signals under Section 41-6a-212 or 41-6a-1625, shall:

(a) yleld the right-of-way and immediately move to a position parallel
to, and as close as possible to, the right-hand edge or curb of the highway,
clear of any intersection; and

(b) then stop and remain stopped until the authorized emergency

vehicle has passed.
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APPENDIX C

Transcript of trial court’s oral decision
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it’s possible he would get his desired escort to the hospital
but Officer Bell doesn’t know if he yells out the window when
he’s already been evading her that he’s not going to just
keep driving off. She doesn’t know that he actually has an
injury and Mr. Stewart makes a fatal assumption and that is
every time you call 9-1-1 you’re speaking with every
policeman on the planet. You’re not. In Davis County, you
call 9-1-1 on a cell phone, you go to the Davis County
Dispatch Center in Farmington.

That’s what Mr. Stewart wants to have happen but
it’s not what happened in fact. He’s trying to create a
justification based on necessity, Your Honor, and regardless
of the cases he cites, necessity is a justification to a
criminal charge unless it’s created by the defendant and in
this case, Mr. Stewart created his own necessity. He had a
choice to make. 1Is this serious enough so I get emergency
help or can I get there myself obeying all the traffic rules
required of me? He made that choice and now it’s been to his
detriment. We believe that the burden has been met for both
charges. We request the Court enter a conviction for both
charges.

THE COURT: Okay, the issues in this case are
really two issues. The first one is whether or not there was
speeding. There is no question, I don’t see any - I didn’t

see the defendant testify that he was not speeding. I think

61
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his testimony was that with everything going on, he wasn’t
looking at his speedometer. I don’t think that there’s any
question that he was going what was stated, 45 miles an hour
in a 30 miles an hour zone and there’s no question that he
failed to yield to an emergency vehicle. He stated that he
saw the flashing lights and didn’t know what she was going
but did not yield.

The question is, was there any sort of exception,
whether necessity or otherwise that would justify this
behavior? I guess it really gets down to this, we can
justify and rationalize anything in our own minds. I think
my brother a long time ago pointed out the word rationalize
to me, he says that if you cut it down into two words is
rationing lies and I think we kind of look at things from our
own prospective and sometimes when we look from our own
prospective, we’re wondering why the rest of world, why
doesn’t the rest of the world understand what I’m doing and,
why - it’s clear to me, why isn’t it clear to everyone else?
I have to say taking judicial notice of 500 South and knowing
that it is a very, very, very busy road and at certain times
of the day it’s busier than other times of the day but the
fact of the matter is, it’s a 30 miles an hour speed limit
for a reason. There are traffic lights, about five traffic
lights from 500 West up to Orchard Drive and anybody moving

up back and forth with all the people and all the
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intersection and traffic and people walking, that’s what it
is. 1If people start to drive beyond it - you know it always
gets me that if we say that, okay, if everybody murdered and
I murdered it wouldn’t be a problem or if everybody raped and
I committed a rape, that wouldn’t be a problem because
everybody does it an unfortunately, if we did that, we would
not have a society, we would not have a civilization because
we could always justify that what everybody does and nobody
lives the standards that we set as a society.

So in this case maybe, you know, I'm not faulting
the officer for pursuing you, Mr. Stewart. I’'m not faulting
the officer for making sure that the speeding limits in
Bountiful are enforced and I think what occurred is simply
this, you didn’t stop, she got mad, you had an attitude and
she was going to show you who was boss and I don’t think
that’s an abnormal reaction to the situation. We’d like
everybody to be perfect, you know, it’s kind of hard to be
perfect under pressure. It’s kind of hard to be perfect
under a situation that is a stressful situation for all
parties. So I am finding you guilty of both of these
infractions. You have the right to be sentenced in a period
of not less than two nor more than 45 days but whereas these
are basically on the 2005 bail schedule as to the amounts,
it’s probably not going to change what the maximum would be.

So what do you wish to do?

63
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APPENDIX D

78-2a-3(2)(e), Utah Code Annotated
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78-2a-3. Court of Appeals jurisdiction.

(1) The Court of Appeals has jurisdiction to issue all extraordinary writs and
to issue all writs and process necessary:

(a) to carry into effect its judgments, orders, and decrees; or

(b) in aid of its jurisdiction.

(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of
interlocutory appeals, over:

(a) the final orders and decrees resulting from formal adjudicative
proceedings of state agencies or appeals from the district court review of
informal adjudicative proceedings of the agencies, except the Public
Service Commission. State Tax Commission, School and Institutional
Trust Lands Board of Trustees, Division of Forestry, Fire and State Lands
actions reviewed by the executive director of the Department of Natural
Resources, Board of Oil. Gas. and Mining, and the state engineer;

(b) appeals from the district court review of:

(1) adjudicative proceedings of agencies of political subdivisions of
the state or other local agencies: and
(i) a challenge to agency action under Section 63-46a-12.1;

(c) appeals from the juvenile courts:

(d) interlocutory appeals from any court of record in criminal cases,
except those involving a charge of a first degree or capital felony:

(e) appeals from a court of record in criminal cases. except those
involving a conviction or charge of a first degree felony or capital felony;

(f) appeals from orders on petitions for extraordinary writs sought by
persons who are incarcerated or serving any other criminal sentence,
except petitions constituting a challenge to a conviction of or the sentence
for a first degree or capital felony:

(g) appeals from the orders on petitions for extraordinary writs chal-
lenging the decisions of the Board of Pardons and Parole except in cases
involving a first degree or capital felony;

(h) appeals from district court involving domestic relations cases,
including, but not limited to. divorce, annulment. property division, child
custody. support. parent-time, visitation. adoption. and paternity:

(1) appeals from the Utah Military Court: and

(j) cases transferred to the Court of Appeals from the Supreme Court.

(3) The Court of Appeals upon its own motion only and by the vote of four
judges of the court may certifv to the Supreme Court for original appellate
review and determination any matter over which the Court of Appeals has
original appellate jurisdiction.

(4) The Court of Appeals shall comply with the requirements of Title 63,
Chapter 46b, Administrative Procedures Act, in its review of agency adjudica-
tive proceedings.
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APPENDIX E

Rule 52(a), Utah Rules of Civil Procedure
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Rule 52. Findings by the court.

ta) Effect. In all actions tried upon the facts without a jury or with an
advisory jury. the court shall find the facts specially and state separately its
conclusions of law thereon. and judgment shall be entered pursuant to Rule
38A: in granting or refusing interlocutory injunctions the court shall similarly
set forth the findings of fact and conclusions of law which constitute the
grounds of its action. Requests for findings are not necessary for purposes of
review. Findings of fact. whether based on oral or documentary evidence. shall
not be set aside unless clearly erroneous. and due regard shall be given to the
opportunity of the trial court to judge the credibility of the witnesses. The
findings of a master. to the extent that the court adopts them. shall be
considered as the findings of the court. [t will be sufficient if the findings of fact
and conclusions of law are stated orallv and recorded in open court following
the close of the evidence or appear in an opinion or memorandum ot decision
filed by the court. The trial court need not enter findings of fact and conclusions
of law in rulings on motions. except as provided in Rule +1ib'. The court shall.
however. issue a brief written statement of the ground for its decision on all
motions granted under Rules 12th). 50tar and thi, 56, and 39 when the motion
13 based on more than one ground.
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APPENDIX F

Rule 24(a)(5)(A), Utah Rules of Appellate Procedure
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Rule 24. Briefs.

ta) Brief of the appellant. The brief of the appellant shall contain under
appropriate headings and in the order indicated:

(a)3) A statement of the issues presented for review, including for each
issue: the standard of appellate review with supporting authority; and

(a)3)XA) citation to the record showing that the issue was preserved in the
trial court; or

(a)(3)B) astatement of grounds for seeking review of an issue not preserved
in the tnal court.
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APPENDIX G

Rule 24(a)(9), Utah Rules of Appellate Procedure
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Rule 24. Briefs.

ta) Brief of the appellant. The brief of the appellant shall contain under
appropriate headings and in the order indicated:

(a)(9) An argument. The argument shall contain the contentions and
reasons of the appellant with respect to the issues presented, including the
grounds for reviewing any issue not preserved in the trial court, with citations
to the authorities. statutes. and parts of the record relied on. A party
challenging a fact finding must first marshal all record evidence that supports
the challenged finding. A party seeking to recover attorney’s fees incurred on
appeal shall state the request explicitly and set forth the legal basis for such

an award.
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APPENDIX H

Bountiful Police Department General Order 92-1

Pursuit Driving Policy
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General Order

BOUNTIFUL POLICE DEPARTMENT

92-1

"
Date Effective September 1, 1996

Subject:

Pursuit Driving Policy

Revision Dates

Purpose ‘

To provide a pursuit policy for the Bountiful Police Department which establishes guidelines
and regulations pertaining to the operation of police vehicles during a pursuit.

' L Objective l

To establish guidelines and set policy for the operation and use of motor vehicles by Bountiful Police
Officers during emergency vehicle operation, to include the pursuit for apprehension of suspected law

violators.

' IL. Legal Disclaimer l

This policy is for departmental use only and does not apply to any criminal or civil proceeding. This
policy shall not be construed as creating a higher legal standard of care or safety in an evidentiary
sense with respect to third party claim. Violations of this policy will form the basis of departmental
administrative sanctions only.

|III. Definitions '

A. Authorized Emergency Vehicle

All vehicles operated by the police department to carry out the mission, goals and objectives
of this agency. 41-6-1 (3) U.C.A.

B Emergency warning equipment required on emergency vehicles.

1. Siren

2. Emergency Lights

a.

Emergency vehicles shall be equipped with some type of emergency lights,
either overheads for marked units, grille lights, dash lights or combination
thereof. Most commonly, the vehicle shall have a combination of red and blue
emergency lights installed as equipment on the designated emergency vehicle.
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C. Pursuit

An event involving one or more law enforcement officers attempting to apprehend a suspect
operating a motor vehicle while the suspect is trying to avoid arrest by using high speed
driving or other evasive tactics, such as driving off a highway, turning suddenly or driving in
a legal manner but willfully failing to yield to the officer’s signal to stop.

D. Roadblock

1. Total Roadblock

Is a physical blockage of the entire highway using vehicles, materials or other devices,
leaving no room for an approaching vehicle to avoid the barrier.

2, Partial Roadblock

Is an incomplete blockage of the roadway, leaving room for an approaching vehicle
to avoid the barrier.

E. Ramming

The deliberate act of impacting a violator’s vehicle with another vehicle to functionally
damage or otherwise force the violators vehicle to stop.

F. Supervisor

For the purpose of this policy, a supervisor is the Chief of Police, Lieutenant, Sergeant,
Corporal or Senior Officer in charge of the shift.

G. Forcible Felony

76-2-402 (3) Utah Code Annotated - For purposes of this section, a forcible felony includes,
but is not limited to aggravated assault, mayhem, murder in the first and second degree,
manslaughter, kidnaping, and aggravated kidnaping, rape, forcible sodomy, and aggravated
sexual assault, as they are defined in Chapter S of this code. Also includes arson, robbery,
and burglary as defined in Chapter 6 of this code. Any other felony offense which involves
the use of force or violence against a person so as to create a substantial danger of death or
serious bodily injury also constitutes a forcible felony. Burglary of a vehicle, as defined in
Section 76-6-204 shall not constitute a forcible felony except where the vehicle is occupied
at the time unlawful entry is made or attempted.
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The major objective of the Bountiful Police Department is the protection of life and property. Vehicle
pursuits are recognized as a valid enforcement activity performed by officers attempting to apprehend
fleeing suspects under certain circumstances. Pursuits are only justified when there is a necessity of
immediate apprehension.

Officers are obligated to continuously weigh the gravity of the offense, or the emerging
circumstances, against the potential dangers the pursuit poses to their self or to others. It is also
recognized that what started as a minor traffic offense may become a serious crime and threat to the
community as the pursuit continues.

The supervisor or officer in charge is responsible for assuming management control by monitoring
the pursuit, weighing significant facts available at the time, and terminating the pursuit if apprehension
cannot be effected with reasonable safety.

This policy does not preclude the pursuing officers from terminating a pursuit at their discretion.
The policy and procedure set forth in this document is intended to serve as guidelines on which to
base sound decisions. State law does not relieve the driver of an authorized emergency vehicle from
the duty to drive with due regard for the safety of all persons, nor does the law protect the driver
from the consequences of an arbitrary exercise of these privileges. (Ref. 41-6-76 U.C.A.).

A. Consideration of Police Pursuits

The decision to initiate a pursuit must be based on good judgment, tempered with common
sense and foresight of potential hazards.

Officers directly involved in a pursuit will be accountable for the decision to continue the
pursuit in light of the considerations listed below.

1. Criminal misdemeanors and traffic violations do not warrant prolonged pursuit or the
operation of the police vehicle at excessive speeds.
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2. Felony criminal violations may require pursuit if the officer is to apprehend the
suspect. However, in initiating and continuing the pursuit, an officer will be required
to justify the pursuit based on the following considerations:

a. The nature of violation and hazard that it creates.

b. The likelihood of successful apprehension.

C. The nature of the location (residential, business, school zone, etc.).
d. The weather, and road conditions and associated factors.
e The officer’s driving skills and the condition of the police vehicle.

f When the driver of the pursued vehicle displays a willful and wanton disregard
for passengers, and/or other drivers by unnecessarily endangering their safe
passage, it may be proper to continue the pursuit, utilizing emergency lights
and siren for the purpose of serving as a warning to these drivers and the
public at large.

3. Considerations for continuing the pursuit are not restricted to only those regarding
the initial offense. Every factor must be evaluated as it occurs.

B. Restrictions of Police Pursuit Involvement

1. Assisting Police Units

Only the police unit initiating the pursuit and any assigned secondary unit shall pursue
the suspect vehicle. No More than Two units shall be involved in the actual pursuit
unless assigned by the supervisor on duty.

Other police units close to the pursuit should attempt to position themselves at
strategic points to assist the pursuing police units in the event the suspect is stopped
or the original pursuing police unit loses the suspect vehicle. Police units assisting
may parallel or trail behind a pursuit only at the direction of the supervisor.
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C. Unmarked Police Vehicles

If a pursuit is initiated by an unmarked police vehicle, the pursuing officer shall abandon the
pursuit when a marked police vehicle is in a position to assume the pursuit. The unmarked
police unit shall remain available to respond to the scene of apprehension.

D. Striking or Forcing Vehicles Off The Road

Ramming, striking, or forcing a fleeing vehicle off the road must be considered potential
deadly force and the guidelines for use of force and deadly force apply. The pursuing officer
may strike or force the suspect vehicle off the road only if:

1. The suspect is wanted for a forcible felony and all other attempts to stop the pursuit
have failed and continued pursuit poses an immediate danger.

2. Continued pursuit poses an immediate and substantial threat to public safety and such
action is the only reasonable alternative. In such case, the danger must be clearly
imminent and recognizable.

If the pursued vehicle is a motorcycle, officers shall not attempt to dislodge the rider
unless deadly force is justified.

E. Roadblocks

Barricading a roadway must be considered a force likely to result in death or serious injury.
Therefore, the use of force and use of deadly force policy applies.

F. Use of Firearms in Vehicle Pursuits

The use of a firearm during a pursuit will be very carefully examined and must conform to the
Department Firearms Policy.

G. One-Way Roads

Pursuing a vehicle the wrong way on a one-way road is extremely dangerous and may end in
tragedy. Freeway traffic and speeds enhance that danger. As a general rule officers will not
pursue a vehicle traveling the wrong way on a one-way road. If such an endeavor is
undertaken a detailed explanation of the circumstances must be included in the report. The
following options are available to the pursuing officers and should be considered.
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1. Maintaining visual contact with the suspect vehicle from a parallel road or side of
freeway.

2. Monitoring the suspect from Freeway on and off ramps if possible.

I V. Procedures I
A Pursuits Within Bountiful

L. Upon initiating a pursuit, the initiating officer will immediately engage both
emergency lights and siren, and as soon as practical notify the Communications
Officer of:
a. The location, direction of travel, and estimated speed.
b. The description of suspect vehicle and license number.
c. The reason for the pursuit.
d. The description of the vehicle’s occupants.

2, The back up or assigned secondary police unit, when in position, will be responsible
to:
a. Call the pursuit; locations, directions, etc. This will be done constantly, so

that Communications Officers and other police units will be informed of the
progress of the pursuit.

b. Watch for hazards, etc., that the primary car may not be observing, and relay
that information.

B. Pursuits Entering Into Other Jurisdictions

Ifa pursﬁit initiated by officers of this department enters into another jurisdiction or enters
the freeway, the dispatcher will immediately notify the affected law enforcement agency.

Only the initiating police unit and assigned backup unit will cross jurisdictional boundaries to

continue the pursuit. The supervisor or officer in charge will evaluate the pursuit and
determine if continuing is within the guidelines of this policy.
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In the event the pursuit terminates outside of the originating officers jurisdiction, the
supervisor or officer in charge shall determine if there is additional personnel required and will
request such units to be sent to the scene. Personnel other than those officers involved as the
initial and secondary unit will not respond to a termination scene outside of the originating
Jurisdiction without permission of their supervisor.

C. Pursuits Entering From Another Jurisdiction

Upon receiving information about a pursuit initiated by another agency entering Bountiful the
Communications Officer will broadcast description, location, direction of travel and any other
significant information. If possible the reason for the pursuit should be considered before
becoming involved in a pursuit that is progressing from another jurisdiction.

No more than two police units from our department should actively become involved in the
pursuit unless more help is requested by the outside agency or assigned at the request of the
supervisor. However, police units close to the pursuit will prepare to offer necessary
assistance at the conclusion of the pursuit.

The Bountiful Officers assisting the unit involved in the outside agency’s pursuit will
terminate participating in such pursuit at our city boundary. If circumstances justify continued
Pursuit by a Bountiful Police Officer the on-duty supervisor may grant approval.

D. Pursuits Initiated by Officers While They Are In Another Jurisdiction

Officers from this agency who initiate a pursuit while in another jurisdiction shall notify the
agency having jurisdiction of the pursuit. The provisions of this policy will then be followed,
unless otherwise directed by that jurisdiction.

E. Communications Officers Duties

1. Pursuits Occurring Within Bountiful

The dispatcher will clear the frequency for emergency traffic and instruct the initiating
pursuit unit, and assigned backup unit to change to the Statewide One Radio Channel.
The Communications Officer will announce the pursuit and notify the supervisor or
officer in charge. The Communications Officer will also run registration and want
information on the suspect vehicle if license # is available and have that information
immediately available upon request, but will not be broadcast.
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2. Pursuits Entering From Another Jurisdiction

The Communications Officer will immediately broadcast description, location,
direction of travel and the reason for the pursuit and any other significant data to the
field police units. If the reason of the pursuit is not known, the Communications
Officer will immediately attempt to ascertain the reason for the pursuit from the
originating agency and relay that information to the police field units.

| VL Termination of Pursuits I

A Pursuits Will be Terminated When

1. The suspect vehicle stops.

2. When the initial police unit or secondary unit terminates the pursuit due to the futility
of the pursuit, or declares termination based on other information available to those
officers.

3. The identity of the suspect is known, and the offense is not a forcible felony.

4. The risks of the pursuit are not warranted by the nature of the offense.

5. The pursuit is terminated by order of the on duty supervisor, or the officer in charge.

B. Post Pursuit Discipline
1. Safety is critical at the termination of a pursuit. At no time will the need for decisive

action, self control, and strict personal discipline be more essential. The responsibility
for maintaining control and directing activities at the termination point remains with
the senior officer involved in the pursuit until relieved by a supervisor.

2. Plainclothes officers will ensure they are readily identifiable as police officers by
affixing proper identification on their outer garments.

l VIL. Required Reports |

A The initiating officer(s) and the secondary unit officer(s) shall submit an offense report of the
pursuit.
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B. Each officer who became involved by assisting with traffic, blocking an intersection or
otherwise involved during the pursuit, or was present at the point of termination is required
to submit a report.

C. In addition to the required arrest and incident reports, the initiating officer will be required
to fill out a Vehicular Pursuit Report and submit it along with the arrest and incident reports.
See attached sample of pursuit report form.

D. A copy of all reports submitted will be forwarded to the Patrol Division Commander and
Chief of Police for their review.

l VIIL Pursuit Review l

A critique of each pursuit will be conducted by the Patrol Division Commander and supervisor of the
officers participating in the pursuit. The critique will include review of the pursuit, receive feedback
from the officers regarding suggestions for policy improvement and if policy and procedures were
followed.

By order of:

Paul Rapp - Chief of Police

I have read the above order and fully understand it:

Employee's Signature Date
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