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IN THE UTAH COURT OF APPEALS

MBNA AMERICA BANK, N.A,,

) BRIEF OF APPELLEE
Plaintiff and Appellee, )
)
)
-Vs- ) Docket No. 20060073-CA
)
DONN WILLIAMS )
)
Defendant and Appellant. )

Appeal from the Fifth Judicial District Court, Washington County
Case No. 050500394, Honorable James L. Schumate

PARTIES
R. Bradley Neff--5325 John C. Heath, PLLC
Tefton J. Smith--10083 Paul H. Johnson -4856
Attorneys for Plaintiff P.O.Box 1173
1225 E Fort Union Blvd #315 Salt Lake City, UT 84110
Salt Lake City, Ut 84047 Telephone (801) 297-2494
P.O. Box 1128 Counsel for Defendant/Appellant

Sandy, UT 84091-1128
Telephone: (801) 571-5151
Counsel for Plaintiff/Appellee
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is that the summary judgment motion was never properly served on the Plaintiff when it
was filed. Defendant’s filing of a summary judgment motion without notifying the
Plaintiff clearly constituted surprise, and Plaintiff’s failure to respond to the motion was
excusable.

The Defendant argiles that Plaintiff was on notice that a summary judgment motion
had been filed as Plaintiff had received the December 13, 2004, motion for summary
judgment on December 15, 2004. Under the holding in Airkem International, “[t]he-
movant must show that he has used due diligence and that he was prevented from [acting]
by circumstances beyond his control” to establish mistake inadvertence, or excusable
neglect. Airkem International Inc. v. Parker, 513 P.2d 429, 431. In this case, the
Plaintiff was prevented from responding to April 26, 2005 summary judgment motion as
Plaintiff did not receive notice that the motion had been filed.

Plaintiff was also prevented from responding to the Defendant’s December 13, 2004,
motion for summary judgment as the Defendant did not actually file that motion in either
the Fifth District Court or the Third District Court. The Defendant’s failure to properly
file the summary judgment motion on December 13, 2004, relieved the Plaintiff of any
obligation to reply to that motion according to Rule 5. Therefore, Plaintiff was prevented
from filing a reply memorandum by circumstances outside his control, namely, the

Defendant’s failure to properly serve the motion for summary judgment.
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I, Donn Williams, certify that on &g:/ 2 , 2004, I mailed a true and correct copy

of the above and forgoing motion for summary judgment via certified mail, return receipt
requested to Bradley R. Neff, Attorney for Plaintiff M

Donn Williams

C e foed M H 700 /350 oo - 0374350,
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