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JURISDICTION

Jurisdiction for this appeal is vested in the Utah Court of
Appeals pursuant to Utah Code Annotated § 78-2a-3(2)(k)(1994 as
amended) .

NATURE OF PROCEEDINGS

This is an appeal from a final Order of summary judgment
entered on August 5, 1994, dismissing the Plaintiff's action for
defamation of character (slander per se) and negligent infliction
of emotional distress in the Third Judicial District Court for
Salt Lake County, State of Utah, The Honorable David S. Young
presiding.

In particular, Plaintiff appeals the trial Court's failure to
assess the materiality of disputed issues of fact; the trial
court's complete failure to review a material piece of evidence
which was provided to the court in the form of a video tape
recording the defendant made while the Plaintiff was shopping at
the Defendant's store. The content of the video recording went to

the principal facts of whether the Defendant acted reasonably or

had probable cause. The trial court selected just one of the
disputed facts, only to draw all reasonable inferences from the
"selected" fact in favor of the moving party.

This appeal also argues the trial court applied the wrong
legal standards or produced a deficient legal analysis to the
disputed facts of the case. The appeal further contests the

constitutionality of Utah Code Annotated, Section 78-11-18 which



appears to encroach the Open Court provisions of Article 1,

Section 11 of the Utah State Constitution.

STATEMENT OF ISSUES ON APPEAL

When entertaining a motion for summary judgment, the trial
court 1is required to draw all inferences fairly arising from the
facts presented in a light most favorable to the non-moving party.
The trial Court failed to assess the materiality of the facts of
this case and the disputes arising from the facts.! Although the
Defendant failed to meet its duty to show it had probable cause or
that it acted reasonably,? the trial court selected just one of the
disputed material facts and drew all reasonable inferences
therefrom in a light most favorable to the Defendant, the moving
party. Thus, the trial court erroneously applied the wrong legal
standards, or produced a deficient legal analysis.

Utah Code Annotated, Section 78-11-18(1975 as amended) denies
people wrongly accused of shoplifting their constitutional right
to seek redress in Utah courts in violation of Article I, Section

11 of the Utah State Constitution.

1, The Plaintiff provided a video tape recording to the trial court in
support of his answer opposing the motion for summary judgment [Addendum Ij.
The video tape had the effect of defeating the Defendant's claims of privilege
in showing the Appellee did not have probable cause or reason to accuse the
Appellant of retail theft. The trial court failed to review the recording on
the video tape and, therefore, could not assess its disputed elements and
their materiality.

2, See Terry v. 2Zions, 605 P.2d 314, on rehearing, 617 P.2d 700 (Utah
1979) (shopkeepers must have probable cause before arresting a person ).



DETERMINATIVE AUTHORITY
Utah R. Civ. P. 56 (C).

«..[T]lhe judgment sought shall be rendered
forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on
file, together with the affidavits, if any,
show that there is no genuine issue as to any
material fact and that the moving party is
entitled to a judgment as a matter of law...

Utah Code Annotated 78-11-18 (1975 as amended). [Merchant's

authority to detain.]

Any merchant who has reason to believe that
merchandise has been wrongfully taken by an
individual contrary to Section 78-11-15 or 78-
11-16 and that he can recover such merchandise
by taking such individual into custody and
detaining him may, for the purpose of
attempting to effect such recovery or for the
purpose of informing a peace officer of the
circumstances of such detention, take the
individual into custody and detain him in a
reasonable manner and for a reasonable length
of time. Such taking into custody and
detention by a merchant or his employee shall
not render such merchant or his employee
criminally or civilly liable for false arrest,
false imprisonment, slander or unlawful
detention or for any type of claim or action
unless the custody and detention are
unreasonable under all circumstances.

Utah State Constitution Article I, Section 11. Courts Open —

Redress of injuries.

All courts shall be open, and every person,
for any injury done to him in his person,
property or reputation, shall have remedy by
due course of law, which shall be administered
without denial or unnecessary delay; and no
person shall be barred from prosecuting or
defending before any tribunal in this State,
by himself or counsel, any civil cause to
which he is a party.



STATEMENT OF THE CASE

On October 3, 1993, Plaintiff John Priddy [hereinafter "the
Appellant"] filed a complaint for defamation of character [slander
per se] and negligent infliction of emotional distress against
Shopko Corporation, [hereinafter "the Appellee"]. The Appellant
alleged that the Appellee's security operatives falsely and
maliciously accused him of retail theft. The Appellee filed a
motion for summary judgment claiming it deserved summary judgment
as a matter of law because there were not any disputed issues of
material fact and that it was privileged or had probable cause in
accusing the Appellant of retail theft. The Appellee also argued
that the Appellant did not suffer emotional distress.

The Appellant filed an Answer opposing the motion for summary
judgment. The Appellant's opposition memorandum included several
supporting affidavits3 and a video tape recording which featured
the BAppellee's security operatives conducting an in-depth
camera(s) surveillance of the Appellant from the instant the
Appellant entered the Appellee's store.

Prior to the motion for summary Jjudgment, the Appellant
filed a Motion to Compel the production of certain discovery the
Appellee had refused to provide.? The Appellant planned to amend
his Verified Complaint to conform to the evidence received after
discovery and to substitute negligent infliction of emotional
distress with intentional infliction of emotional distress. The

Appellant desired this substitution because the evidence contained

3.
4.

See specifically Affidavit of Jolene Priddy. Addendum F.

The Motion to Compel which predated the Appellee's motion for summary
judgment, required certain evidence of material importance which, if produced,
would have gone to the important issues of privilege and probable cause.



in the video tape recording showed the Appellee did not have
probable cause but acted with malice. Because the trial court
found that a favorable judgment on the Appellee's motion would
moot the other issues, it did not hear the Appellant's other
motions.

Although the trial court did not entertain the Motion to
Compel, the Appellant submitted enough evidence to support the
materiality of the disputed facts in opposing the motion for
summary judgment. The trial court did not review all the evidence
the Appellant submitted to show the unequivocal existence of
disputed material issues of fact. The Appellant maintains that
the video recording of 45 minutes of in-store camera surveillance
shows disputed issues of material fact. And, the trial court held
that, pursuant to Utah Code Annotated 78-11-18, (1975 as amended),?’
the Appellee was privileged® in accusing the Plaintiff of retail
theft and blamed the Appellant for the occurrences. The trial
Court certified its Order as final for purposes of appeal
[Addendum A]. The Appellant filed a Notice of Appeal to the Utah
Supreme Court [Addendum B]. The Supreme Court assigned the

appeal to this Honorable Court [Addendum C].

5. The trial court miscited the statute. It cited to U.C.A. § 78-12-17 and
18. Perhaps the trial court meant to cite to 78-11-17 and 18 (1975 as
amended) .

6. The video recording was submitted. specifically to demonstrate to the
trial court that the Appellee acted with malice and had no privilege in
accusing the Appellant of retail theft. Had the trial court observed the
content of the recording, it is unequivocal it would have reached a different
decision. See Transcript at Page 25, lines 8-17.



STATEMENT OF FACTS

As this case comes to this Court on a summary judgment
ruling, the Appellant respectfully offers the following fac.s
based on the facts alleged in his Verified Complaint [Addendum
D], and in his Answer and Opposition to the Defendant's Motion for
Summary Judgment [Addendum E].

a. On February 20, 1993, Ms. Jolene Patience—-now known as
Jolene Priddy—-purchased a set of hair curlers (hereinafter "the
set") from the Appellee's store located in Sugarhouse, Salt Lake
City, Utah.

b. A few days later, Ms. Priddy noticed the set was
defective and returned it to the store. The store was out of this
particular merchandise. The store's customer service clerk gave
Ms. Priddy a rain check document so she could make the exchange at
another date. The clerk also told Ms. Priddy to keep the
defective rollers until the exchange.

C. On Sunday, February 28, 1993, The Appellant, a black
man, and Ms. Priddy, went to the Appellee's store to use the rain
check and to shop for other items.

d. At the store, the Appellant shopped around and selected
a few household items which were held in plain view and which he
intended to buy. The Appellant also helped Ms. Priddy select a
replacement set of hair curlers.

e. The Appellant went to the checkout counter after he
completed his shopping, to pay for the household items. At the

same time, Ms. Priddy, as she was instructed to do, went to the

customer service desk located behind the checkout counter to use



the rain check and exchange the defective set for the new set of
curlers.

f. While the Appellant was still at the checkout counter
paying for the items he selected, Ms. Priddy returned to the
checkout counter to show the checkout clerk that the merchandise
exchange was done properly.

g. After paying the checkout clerk for the items, the
Appellant and Ms. Priddy left the store.

h. Several of Appellee's security operatives surrounded the
Appellant and Ms. Priddy in the parking lot. Ms. Jackie Boysen,

the Appellee's loss prevention supervisor, loudly accused the

Appellant of retail theft and demanded to inspect his shopping
bags. See Affidavits of Jolene Priddy, Exhibit "A" of
Appellant's answer opposing Appellee's motion for summary judgment
and Addendum F to Appellant's Brief.

i. All of the employees of the Appellee witnessed the
accusation of retail theft.

j. Ms. Priddy witnessed and heard the accusation of retail

theft. See Affidavit of Jolene Priddy, Addendum F.

k. Several shoppers either exiting or entering the store
gathered around to view the spectacle. They heard the open, vocal
and repeated accusations of retail theft or became aware of it as
the Appellee's security operatives, namely Jackie Boysen,
continued accusing the Appellant of retail theft and demanding to
inspect the Appellant's and Ms. Priddy's shopping bags.

1. During discovery, the Appellant purchased from the

Appellee a video tape featuring the Appellant shopping in the



Appellee's store. See Shopko Video Tape, Exhibit "B" of

Appellant's answer and opposition to Appellee's motion to summary
judgment in the trial court and Addendum I to Appellant's Brief.
m. The video recording shows the Appellant for about 45
minutes of normal shopping in the store. Nothing in the video
suggests or even allows the reasonable inference that the
Appellant did anything to warrant suspicion of retail theft. See

Affidavit of Greqg Markham, Exhibit "E" of Appellant's answer

opposing Appellee's motion for summary Judgment, and Addendum G
to Appellant's Brief. 1In the video recording, it is obvious that
the Appellant was stopped and accused of retail theft because of

his race and ethnic heritage. See Shopko Video Tape, Addendum I.

n. Since being accused of retail theft, the Appellant has
been unable to sleep well, and often has nightmares.

o. Additionally, Appellant has been unable to feel at ease
in any store. The reckless and outrageous occurrences of February
28, 1993 make him feel that, because of his race, he may be a

perpetual suspect in retail theft.
SUMMARY OF ARGUMENT

On review of a motion for summary judgment, the appellate
court, reviewing the facts 1in a 1light most favorable to
Appellant's cause of action, 1is free to reappraise the legal
conclusions reached by the trial court. 1In this case, the trial
court failed to assess the materiality or the disputed aspects of
the facts the parties offered and to draw all reasonable

inferences from those facts in a light most favorable to the



Appellant, the non-moving party. Specifically, the trial court,
failed to review a material and critical piece of evidence which
goes to the principal issues of probable cause and privilege.
Additionally, the trial court selected just one of the disputed

facts, and drew all reasonable inferences therefrom in favor of

the moving party. This presumption in favor of the moving party
violates the generally accepted standards for summary judgment.

The trial court applied the wrong legal standards or produced
a deficient legal analysis in reaching its conclusions. Finally,
the Appellant submits that Utah Code Annotated, Section 78-11-18
bars the plaintiff's constitutional right to seek redress in Utah
courts in violation of Article I, Section 11 of the Utah State

Constitution.
ARGUMENT

I

ON REVIEW OF A MOTION FOR SUMMARY JUDGMENT, THE

APPELLATE COURT, REVIEWING THE FACTS IN A LIGHT

MOST FAVORABLE TO APPELLANT'S CAUSE OF ACTION, 1IS

FREE TO REAPPRAISE THE TRIAL COURT'S LEGAL

CONCLUSIONS

On review of a summary judgment, the losing party is entitled
to have all the facts presented, and all inferences fairly arising
from those facts considered in a light most favorable to the

losing party's cause of action. Utah R. Civ. P. 56(c); King v.

Searle Pharmaceuticals, Inc., 832 P.2d 858 (Utah 1992); Higgins

v. Salt Lake County, 855 P.2d 231, 233 (Utah 1993); [Katzenberger

v. State, 735 P.2d 405, 408 (Utah App. 1987).



Since disposition of a case on summary judgment precludes a
trial on the merits, the appellate court must review the evidence
in the light most favorable to the losing party. This means that
the appellate court should affirm only where it appears there : ‘e
no genuine disputes of fact or where, even according to the facts
as contended by the losing party, the moving party is entitled to

judgment as a matter of law. Utah R. Civ. P. 56(c); Seare v.

Univ. of Utah Sch. of Medicine; 882 P.2d 673, 674 (Utah App.
1994).

The trial court is to be given no deference and only if the
moving party is entitled to judgment as a matter of law (based on
the facts as seen by the losing party) is summary judgment to be
granted. The matter is reviewed for correctness. Ferree v.

State, 784 P.2d 149, 151 (Utah 1989); Seare v. Univ. of Utah Sch.

of Medicine, 882 P.2d at 674; Pratt v. Mitchell Hollow

Irrigation, Co., 813 P.2d 1169, 1171 (Utah 1991); Mumford v. ITT

Commercial Fin. Co., 858 P.2d 1041, 1043 (Utah App. 1993).

a. The Trial Court Faced Several Material Factual Disputes

1. Material Fact that a Non-Shopko Bag.

"In determining whether the trial court properly found there
were no genuine issues of material fact," the appellate court
reviews "the facts in the light most favorable to the losing
party, while giving no deference to the trial court's legal

conclusions.” Lister v. Utah Valley Community College, 247 Utah

Adv. Rep. 12, 14 (Utah App. 1994)(citing Promark Group, Inc. V.

10



Harris Corp., 860 P.2d 964, 966 (Utah App. 1993); Ferree v.

State; 784 P.2d at 151.

A "party moving for summary judgment must establish a right
to judgment based on the applicable law as applied to an
undisputed material issue of fact. A party opposing the motion is
required only to show that there is a material issue of fact."

Ron Shepherd Ins. v. Shields, 882 P.2d 650, 652 (Utah App. 1994)

(citing Webster v. Sill, 675 P.2d 1170, 1172 (Utah 1983). Utah

Court of Appeals' emphasis.

In this case, several issues of disputed fact exist. The
materiality of those facts, and the fact that the Appellee did not
deserve judgment as a matter of law, warranted a trial on the
merits. The first disputed issue the trial court faced was
whether the fact the Appellant and Ms. Priddy brought a non-Shopko
bag into the Appellee's store provided a reasonable basis for the
Appellee to suspect the Appellant of retail theft. See
Transcript [Addendum H], Page 5, lines 4-7. 1In rebuttal, the
Appellant argued that as a matter of custom, tradition or usage in
shopping in malls featuring multiple stores, the fact that the
Appellant or Ms. Priddy had a non-Shopko bag was not at all
unusual. Shoppers go from one store to another, buying from
different stores and carrying different stores' bags in and out of
neighboring and/or adjacent stores. See Transcript, Page 14, line
4-10.

The trial court emphasized the fact the Appellant and/or Ms.
Priddy had a foreign bag in their possession when the Appellant

and Ms. Priddy entered the Appellee's store. The trial court

11



found reasonable grounds for the Appellee's conduct based on this
fact. See Transcript, Page 14, line 11-13.

The Appellant respectfully submits that the trial court
failed to take into consideration that, as a matter of custom,
tradition or usage, shoppers wander from store to store with bags
of differrnt stores and the non-Shopko bag should not be construed
as a reascaable ground for an accusation or even suspicion of
retail theft.

Consequently, Appellant further respectfully submits, the

act that the Appellant and/or Ms. Priddy had a non-Shopko bag in
their possession creates a material factual dispute whether the
Appellee could find a reasonable ground to suspect the Appellant
of shoplifting and probable cause to accuse him of a criminal act.
Reasonable minds may differ on this issue because of the way
people shop in malls featuring multi-stores. "No deference is
accorded to the trial court's conclusions that the facts are not

in dispute nor the court's legal conclusions based on those

facts." Record v. Briggs, P.2d , 253 Utah Adv. Rep.

63, 66 (Utah App. 1994); Western Farm Credit Bank v. Pratt, 860

P.2d 376, 378 (Utah App. 1993)(citing Kitchen v. Cal. Gas Co., 821

P.2d 458, 460 (Utah App. 1991), cert. denied, 879 P.2d 266 (Utah
1994).

"[A] genuine issue of fact exists where, on the basis of the
facts in the record, reasonable minds could differ" on any

material issue. Jackson v. Babney, 645 P.2d 613, 615 (Utah 1982).

If this honorable Court finds "a material factual issue," exists,

it "must reverse the grant of summary judgment." Pratt, 860 P.2d

12



at 378; K & T, Inc. v. Koroulis, 254 Utah Adv. Rep. 3, 4 (Utah

1994) (citing Higgins v. Salt Lake County, 885 P.2d 231 at

235)(sﬁmmary judgment is appropriate only when no genuine issues
of material fact exist and the moving party is entitled to
judgment as a matter of law).

2. The Material Fact that the Exchange Was Made at the

Service Desk.

The most important feature in the Appellee's presentation and
defense was that it acted reasonably because Ms. Priddy did not
stop at the checkout counter with the curlers but went directly to
the service desk to make the exchange. See Transcript, Page 5,
lines 8-14.

This fact is important because the modus operandi of the
store comes into sharp dispute. In his original complaint,
Addendum D at T 6, the Appellant alleged that the Appellee issued
a rain check, and informed Ms. Priddy that she could keep the
defective merchandise and to come back at a later date with the
defective merchandise to exchange it for a good set. This
important fact was again highlighted for the benefit of the trial
court in the Appellant's answer opposing the motion for summary
judgment. Addendum E at Page 2, 4th paragraph. At oral
argument, again the Appellant's counsel amplified that fact. See
Transcript, Page 15, lines 17-25.

The following verbal exchange at the oral argument
illustrates that the trial court was well-informed of the

Appellee's merchandise exchange procedures.

13



Judge Young: All right. Now they then had the old
curlers in a bag.

Mr. de Montreux: Not in a bag--The old curlers were
in a bag, yes.

Judge Young: They took the new curlers in their
hand--

Mr. de Montreux: Yes.

Judge Young: --Walked through the counter,

through the checkout counter and
went then to the service desk.

Mr. de Montreux: As they were instructed to do.

Judge Young: Well, as they would have been
expected to do, 1likely.

Transcript, Page 15, lines 13-25. (Emphasis supplied)

Here, the Appellee's procedures in effectuating exchanges of
merchandise were at issue. Recognizing the materiality of the
fact that Ms. Priddy did not stop at the checkout counter, the
trial court made the following observation to the Appellee's
lawyer:

Judge Young: Okay. Now let me just take it one step

further. Shouldn't I require this matter
than go to a jury to decide whether that
action formed an adequate basis for the
employer, or the merchant, to believe
reasonably that merchandise was being
wrongfully taken. Transcript, Page 25,
lines 20-25.

The fact that Ms. Priddy went directly to the service desk
was crucial and disputed. The trial court saw this fact's
materiality and knew it was disputed. The trial court should

have drawn all reasonable inferences from the dispute in a

light most favorable to the Appellant. Nonetheless, the
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trial court relied upon this factual dispute as the only grounds
for finding the Appellee acted reasonably in accusing the
Appellant of retail theft. See Transcript at Page 29, lines 5-15.

The Appellant respectfully submits that the trial court
should have found that the Appellee's merchandise exchange
procedures were a disputed factual matter which subsequently put
into question the reasonableness of the accusation of retail theft
or probable cause for its utterance. At trial, Ms. Priddy and
others would have testified that Ms. Priddy acted according to
Appellee's instructions and according to the store's own rules.
Because this material factual dispute existed at the time of
summary judgment, it should have been submitted to a jury.

But, the trial court did not see a genuine issue of material
fact here and ordered summary judgment. And if it saw an issue of
material fact, the trial court wrongly drew all reasonable
inferences in a light most favorable to the moving party. The
trial court's position was erroneous and should be reversed.
Summary Jjudgment is appropriate only when there is no genuine

issue of material fact and the moving party is entitled to

judgment as a matter of law. Utah R. Civ. P. 56(c); Republic

Group, Inc. v. Won-Door Corp., 883 P.2d 285 (Utah App. 1994).
3. The Material Occurrences Which Took Place in
Appellee's Parking Lot.
Another disputed and material fact was the nature of the
accusations made to the Appellant by the Appellee's security
operatives. The Appellee argued that the it approached the

Appellant and Ms. Priddy as they left the store. The Appellee
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claims that the leader, Ms. Jackie Boysen, wanted to look in Ms.

Priddy's bags. See Transcript, Page 5, lines 15-19. This fact is

disputed.

The Appellant alleged that the Appellee's security operatives
stopped him in the parking lot and accused him of retail theft.
(Complaint, Addendum D at 9 10. See also Affidavit of Jolene
Priddy, Exhibit A to the Appellant's answer opposing the motion
for summary judgment, and Addendum F hereto.) In Ms. Priddy's
sworn statement, she clearly testifies that the Appellee accused
the Appellant of retail theft and then requested to check
Appellant's bags. Addendum F at ¥ 7.

The Appellant respectfully submits that Ms. Priddy's
testimony goes to her credibility as a witness and is an issue for

trial. Mountain States Tel. & Tel. Co. v. Atkin, Wright & Miles,

681 P.2d 1258, 1261 (Utah 1984)(trial court must not weigh
evidence or assess credibi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>