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ALL PARTIES TO THE PROCEEDINGS

Pursuant to Rule 24 (a)(1) of the Rules of Appellate Procedure, the following
are parties to the proceedings:

1. Appellants (Hereinafter “defendants”): John York and Lesa York.

2. Appellees (Hereinafter “plaintiffs”): Tom Heal Commercial Real Estate, Inc.,
and Walker & Company Real Estate.
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JURISDICTION

Jurisdiction is conferred in the Utah Court of Appeals by §78-2a-3(2)(h) Utah
Code.

ISSUES PRESENTED FOR REVIEW, PRESERVATION OF ISSUES, AND
STANDARD OF REVIEW

A. Did the Trial Court err in concluding that the subject real property was
“sold to a tenant” within the meaﬁing of the parties real estate listing agreement, thus
triggering a second commission from defendants to plaintiffs, where defendants did not
sell the subject real property to the tenant MATC, but rather sold the subject property to
Alpine School District, which had a lease-purchase agreement with the tenant MATC to
which defendants were not a party? The issue regarding payment of the second
commission was preserved as it was the focus of the entire trial. (R. 506- 1-176).
Defendants argued that this action was limited to a breach of contract case. (R 506 p. 163
6-21). Defendants argued regarding construction of the Modified Listing Agreement. (R.
506 172 -21 to R. 173-6). Defendants specifically argued against applying the conduct of
MATC, Alpine School District and UVSC to defendants. (R.0506 p.163 15-21, R. 0506
p. 172, 3-8,). See also (R. 506 p. 172 9-20, R. 506 p. 172-21 to 173-12). The standard
of review where contract interpretation is a matter of law, is a review for correctness
giving the trial court no deference. Winegar v. Froerer Corp. 813 P.2d 104, 161 Utah
Adv. Rep. 22; 1991 Utah LEXIS 41, Gillmor v. Macey 2005 UT App 351, 121 P.3d 57,
533 Utah Adv. Rep. 13; 2005 Utah App. LEXIS 349.

B. Did the trial court err in determining that the subject real property was



“sold to a tenant” within the meaning of the parties real estate listing agreement, thus
triggering a second commission from defendants to plaintiffs, where tenant MATC had
no statutory authority to purchase the subject real property or enter into a lease-purchase
agreement at the time Defendants sold the subject real property to Alpine School
District? The evidence at trial was that MATC had no authority from the legislature to
purchase property. (R.506 p. 89: 1-10). At trial the evidence was that MATC was not
given authority to do capital leases until affer the time of the lease between MATC and
Alpine School District. (R. 506 p. 109:23 to 110:110:14). Defendants argued that at the
time of the lease between Alpine School District and MATC, there was no legislative
authority for MATC to purchase the property as the amended UCA 53B-2A-113 did not
go into effect until 2005. (R. 506 p. 173: 14-24).

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, AND RULES

The following controlling statutes and rules are contained in the Addenda:
Constitutions: None
Statutes: UCA § 53B-2-101
UCA § 53B-2a-113

STATEMENT OF THE CASE

Nature of the Case.
The case at bar is based on the alleged breach of a real estate listing contract
between defendants John and Lisa York and plaintiffs Tom Heal Commercial Real

Estate, Inc. and Walker & Company Commercial Real Estate, Inc.
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Proceedings Below.
A one day bench trial was held by the court. Plaintiffs prevailed at that trial. (R. at
340).

STATEMENT OF FACTS

The facts as decided by the trial court in its ruling are as follows: Plaintiffs are
licensed real estate agents.(R. 506 p. 17:1-21) Defendants are former owners of the
subject real property, located at 759 East Pacific Drive, American Fork, Utah. (R.506 p.
122:19-24). During the year 2000, Defendants retained Blaine Walker, a principle in
Plaintiff Walker and Company Real Estate, and he was hired to list the subject real
property. (R. 506 p 21:22-25, See trial exhibit #2). The listing agreement the parties
signed spanned a nine-month period. (R.506 p 123:23 to 124:1). Before closing on the
lease, Heal informed Defendant John York that the first agreement had expired, and Heal
needed to have Defendants sign another listing agreement. (R. 506 p 25:12 to 26:19, Trial
Exhibit 3, Addendum 1). Although this listing agreement has different compensation
terms than the first listing agreement, not all of those differences were explained to
defendants. (R. 506 p 40:10to 41:11).

Plaintiffs eventually located a tenant for defendants’ property. In July, 2001,
Defendants signed an eleven year lease. (Trial exhibit 6). The listed parties on the lease
are Defendants and UVSC although a signature block was added for MATC. (Trial
exhibit 6). The lease was signed by Brad Cook as representative of both institutions.

(Trial exhibit 6). UVSC and MATC are each legislatively created institutions of higher



education. At the time the lease was entered into, MATC was an arm of UVSC who
administered its finances, payroll, and tuition. (R. 506 p. 85:16-21). Sometime later
MATC was made a subsidiary of the Utah Applied Technology College. and was
renamed Mountainland Applied Technology College. This action made MATC
independent of UVSC. At that time MATC was given its own budget. (R. 506 p. 102:8-
10).

After the change 1n its status, MATC continued to pay rent to Yorks. (R. 506 p.
88:12-14). Approximately two years into the lease MATC began to discuss purchase of
the property, although it was unable to do so since it did not have the right, absent
legislative action, to purchase real property. (R. 506 p. 87:17-20). At that time, MATC
did not have a budget for capital purchase and it required legislative action prior to
purchase of property. (R. 506 p. 89:1-10). As part of the discussion of purchase, MATC
discussed terminating the lease if Yorks were unwilling to sell. (R. 506 p. 103:1-8).

MATC contacted Alpine School District regarding a purchase in order to avoid
seeking legislative approvals. (R. 506 p. 87:17-19, 103:9-20). Alpine School District
purchased the property from Yorks, and Alpine School District and MATC entered into a
lease purchase agreement. (Trial exhibit 16). MATC is still a tenant of Alpine School
District. (R. 506 p. 104:1-6). Based on the sale from Defendants to Alpine School
District, plaintiffs have claimed a second real estate commission based on a provision in
the Modified Listing Agreement providing for an additional 6% commission in the case

of a sale to a tenant. (R. 506 p. 36:1 to 37:4).



SUMMARY OF ARGUMENT

The sole issue before the trial court was whether or not defendants owe plaintiffs a
second broker’s commission to plaintiffs. The pertinent facts are that in May 2004,
defendants sold their property to Alpine School District, who had a lease-purchase
agreement with MATC, which was a tenant. In its findings of fact, the trial court found
that the sale by defendants to Alpine School District waé not a sale to a tenant. (R. at
335). The Trial Court’s analysis should have ended there, but instead went on to find that
the subject real property was “sold to a tenant” within the meaning of the Modified
Listing Agreement because of Alpine School District’s lease-purchase agreement with
MATC. On the basis of that transaction, defendants were held liable to pay a second
commission to plaintiffs. (R. at 340-330).

In reaching this decision, rather than interpreting the contract as a whole, and
looking at its intent, the court based its decision on a single phrase within the contract
that states: “In the event the property is sold to a tenant during the term of the lease or
within 180 days of expiration of the lease or any renewals thereof, the Seller shall pay to
The Company a commission equal to six percent (6%) of the sale price.” (Trial exhibit 3
at paragraph 2). The court held that because Alpine School District in effect sold the
subject real property to MATC via an installment sale, Defendants, despite the fact that
they were not parties to that transaction, owe a second commission to plaintiffs. The
transactions can therefore be outlined as A to B, then B to C, with the transaction from B

to C triggering the second commission by “A”.
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The complaint in this matter was based on breach of contract, and breach of
covenant of good faith and fair dealing. (R. at 25). There is no claim in the complaint,
and are no findings of improper acts on the part of the defendants. The trial and
subsequent ruling were based on contract.

What the trial court did in this matter was isolate a single term from the Modified
Listing Agreement, and use that phrase to determine liability rather than interpreting the
contract as a whole. The principles set forth in Restatement (Second) of Contracts § 202
(1979), are helpful in interpreting the contract as required by Utah law. The principles
from the Restatement that are pertinent to analysis of the Modified Listing Agreement
can paraphrased as follows: Words are to be given ordinary meaning, and the principal
purpose of the parties if ascertainable is given great weight. Writings are to be
interpreted as a whole. Language is to be given its generally prevailing meaning.
Repeated occasions of performance are to be given great weight in interpretation of the
contract. Finally, whenever reasonable, the intentions of the parties are interpreted as
éonsistent with each other, and any course of performance dealing and trade.

In examining the ruling of the court, it is clear that the trial court did not follow the
principles set forth in the Restatement in interpreting the agreement between the parties.
Examination of the agreement demonstrates that under the agreement, Defendants are
defined as “Sellers”, and the basis for the contract is the sale of property owned by
“Sellers” located at 759 East Pacific Drive, American Fork, Utah. The problem with the

decision by the trial court is that the decision was not based on an analysis of the entire



contract, but instead on a single phrase. Analysis of the contract demonstrates that
liability for commissions is based on the premise that the commission is awarded based
on a sale of Seller’s property to a tenant by the Seller not by another party.

In effect, examination of the four corners of the contract demonstrates that there is
an implicit condition present in the agreement, that condition being the requirement that
defendants are the party selling the property to a tenant.

The second basis for review by this court focuses on the validity of the lease-
purchase agreement bej[ween Alpine School District and MATC. The second
commission in this case is owed only if the property is “sold” to a tenant, and a
transaction is not a “sale” unless it is based upon a valid and enforceable contract. At the
time of the transaction, MATC did not have legal authority to purchase or to enter into a
lease-purchase agreement. Because MATC is a legislatively created entity, any contract
it entered into outside its statutory authority is void as an ultra vires act, and would have
been unenforceable by MATC. Therefore, the lease-purchase agreement was neither
valid nor enforceable, and the Trial Court erred in holding that the lease-purchase
agreement executed by MATC constituted a “sale,” triggering a second commission from
Defendants to Heal.

A year after the commencement of the present lawsuit, in Chapter 227 of the 2005
legislative session, the legislature amended the statutes that govern MATC to allow
MATC to enter into lease-purchase agreements such as the one with Alpine, thus

arguably ratifying MATC’s ultra vires transaction. This ratification, however, should not



réquire defendants to pay a second commission, first because the Trial Court made no
findings that defendants were aware of the transaction, and second because all parties are
charged with knowledge of the law, wherefore defendants and plaintiffs were charged
with knowing that such a transaction was impossible. In fact, defendants were aware that
MATC had no authority to purchase the property. Further, requiring defendant to be
liable for a second commission based on the act of a third party that was legally
impossible at the time the act was committed, although ratified later, would upset
fundamental notions of justice and fair play and resulting in a miscarriage of justice.

In conclusion, it is the defendants’ position that “A court is no.t at liberty to
disregard the language chosen by the parties and broaden the liability in favor of one
party at the expense of the other,” Riche v. Jenkins, 641 P.2d 148, 150; 1982 Utah LEXIS
881. The trial court’s ruling effectively broadens defendants’ liability under the term of
the Modified Lisiting Agreement providing for a second commission in the event that the
subject property is “sold to a tenant” within a specified time period. It does this in two
ways: First, since the court interpreted the term “sold to a tenant” to include sales by
persons other than the “seller” as defined in the contract, failing to interpret that term in
light of the contract as a whole; and second, because it interpreted the term “sold to a
tenant” to include a “sale” based upon a lease-purchase agreement that was invalid and
unenforceable at the time it was consummated. Both of these interpretations of the term

“sold to a tenant” improperly expand defendants’ liability under the Modified Listing

Agreement and confer upon plaintiffs a benefit for which they did not bargain.



ARGUMENT

The sole issue before the trial court was whether or not defendants owe a secqnd
bfok.er’s commission to plaintiffs. If a second commission is owed, the basis for that
commission is a sentence contained within a listing agreement between the parties. For
purposes of this brief, the document titled “Listing Agreement & Agency Disclosure”
(Trial exhibit 3, Addendum 1), will be referred to as the “Modified Listing Agreement”.
The sentence, found in trial exhibit 3 states as follows: “In the event the property is sold
to a tenant during the term of the lease or within 180 days of expiration of the lease or
any renewals thereof, the Seller shall pay to The Company a commission equal to six
percent (6%) of the sale price.” (See Modified Listing Agreement, trial exhibit 3,
addendum 1).

Defendants do not dispute the trial court’s findings of fact and do not dispute the
majority of the trial court’s conclusions. The trial court correctly concluded that the sale
by defendants to Alpine School District standing alone was not a sale to MATC. (R. at
335). Defendants do not dispute the Trial Court’s conclusion that the lease-purchase
agreement between Alpine School District and MATC was, in form, an installment
purchase by MATC from Alpine School District (R. at 337). Defendants do not dispute
the finding that Alpine School District purchased the property for $2,656,000 then

entered into a lease purchase agreement with MATC. 1 (R. 338, first paragraph 17).

1 In part of its ruling the court states that “Alpine’s role in the transaction is only that of a financier.” (R. 331).

Presumably in this conclusion the court is speaking from an accounting rather than a legal perspective. Otherwise,

this conclusion would be inconsistent with other portions of the court’s ruling. For example, the first paragraph 17

(R. 338), acknowledges that Alpine School District was the purchaser. The evidence on this issue was from Senator
9



Defendants do dispute, however, the trial court’s final conclusions with respect to
interpretation of the term “sold to a tenant” in the Modified Listing Agreement. It is
defendants’ position that the trial court committed error by concluding that the property
was “sold to a tenant” within the meaning of the Modified Listing Agreement, when
defendants did not sell the subject property to the tenant MATC, but rather sold the
property to Alpine School District, which had a lease-purchase agreement with MATC
that did not involve defendants. It is also defendants’ position that the trial court
committed error by interpreting the term “sold to a tenant” to include a lease-purchase
agreement between MATC and Alpine School District at a time when MATC had no
statutory authority to enter into such an agreement.

POINT I. THE TRIAL COURT ERRED BY DETERMINING THAT THE SUBJECT
PROPERTY WAS “SOLD TO A TENANT” WITHIN THE MEANING OF THE
MODIFIED LISTING AGREEMENT WHERE THE DEFENDANTS DID NOT SELL
THE SUBJECT PROPERTY TO A TENANT.

The trial court correctly concluded that Defendants sold the property to Alpine
School District, but did not sell the property to MATC, the tenant. Specifically, the
court’s heading states: “Despite their cooperation, the purchase by Alpine alone is not a
purchase by MATC.” (R. at 335). At trial, plaintiffs proceeded on the theory that
because they had similar goals in educating a portion of the population in Utah County,
Alpine Séhool District and MATC were de facto the same entity, and the sale to Alpine

School District was a sale to MATC. (R. 506 p.150-162). Defendants opposed this

Kurt Bramble who was testifying from an accounting rather than legal perspective. Senator Bramble testified: *. . .
from a CPA’a perspective, Alpine functioned essentially as the financing a, institution, the bank if you will, and the
property the, the, the effective ownership went from whoever was leasing it to mountainland they were the lessor.”
they became the seller, Mountainland became the purchaser with Alpine being the a, financier if you will.” (R. 506
- p.120:21 to 121:3).

10



notion arguing that each of the entities involved has a completely separate statutory
identity and that they have no ability to control one another’s actions. (R. 506 p. 162:25
to 174:10). In considering whether Alpine School District and MATC were in effect the
same entity, the court found:

The evidence produced at trial established that Alpine bought the Property for the

benefit of MATC and in cooperation with MATC. Nevertheless, | am persuaded

that this cooperation does not make Alpine and MATC partners nor joint venturers
in the legal sense that makes one liable for the actions of the other. Although

Alpine was acting on behalf of MATC, the Modified Listing Agreement provides

for a commission only where the tenant itself, not someone acting on the tenant’s

behalf, purchases the property. (R. at 335).

From the standpoint of the defendants, where there were no findings of subterfuge, fraud,
or deceit, this finding by the court should have been the end of the dispute. The property
was purchased by Alpine School District, not MATC, (R. 338:17), and no second
commission is owing.

Although it is the defendants’ position that the trial court’s analysis should have
ended when it determined that the defendants did not sell the subject property to the
tenant MATC, the defendants nevertheless do not dispute the Trial Court’s conclusion
that “the lease-purchase agreement between Alpine and MATC purports to be a lease, but
1s in fact an installment purchase by MATC,” (R. at 336), assuming for the purposes of
this section that the agreement was valid and enforceable. Because “[i]t is the duty of the
court to look to substance rather than form,” MacKay v. Hardy, 973 P.2d 941, 358 Utah
Adv. Rep. 20; 1998 Utah LEXIS 93, (R. at 331), the trial court concluded that MATC did

not lease the property from Alpine School District, but purchased the property from
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Alpine School District, (R. at 331). Defendants contest the conclusion that Alpine School
District was a financier and not the seller in this transaction.

Defendants also dispute the Trial Court’s conclusion that the defendants are liable
for a second commission under the Modified Listing Agreement because the defendants
sold the property to Alpine School District and Alpine School District made an
installment sale to the tenant MATC. (R. at 331). In reaching this conclusion, the trial
court should have interpreted the term *“sold to a tenant” in light of the purpose and terms
of the contract as a whole to mean that the defendants must be party to any sale that
results in liability for a commission. But instead the court isolated the term “sold to a
tenant” to include a transaction between unrelated entities which neither involved nor
conferred any benefit upon the defendants. This misinterpretation ultimately resulted in
giving the plaintiffs a benefit greater than that which the parties bargained for, because
the terms of the contract interpreted as a whole show that defendants must be party to any
sale that results in liability for a commission.

A. DEFENDANTS DID NOT SELL THE PROPERTY TO MATC.

Upon determining that the sale to Alpine School District was not a sale to a tenant, the
inquiry by the trial court should have ended as the only contractual basis for liability by
defendants was a sale of the property to a tenant. (See addendum 1 paragraph 2). Instead,
the trial court chose to examine the relationship between Alpine School District and

MATC. The court found that the lease agreement between Alpine School District and

12



MATC was an installment sale, and therefore a commission was owing by defendants.
(R. at 333).

In reaching its decision in this matter, the court relied entirely on a transaction
between Alpine School District and MATC that was signed two weeks before the sale to
Alpine School District. (Trial exhibit 16, addendum 2). Close examination of the Alpine
School District/MATC lease agreement, the findings of fact and conclusions of law of the
court, (R. 416 — 406), and the ruling, demonstrate that Yorks were not a party to the lease
agreement. (R. at 340-330, addendum 3, “Ruling”). |

B. PLAINTIFF’S COMPLAINT IS BASED ONLY ON CONTRACT
AND BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING.

In considering whether the second commission is owing to plaintiffs, it is important to
look at the causes of action set forth in plaintiffs’ complaint. (R. at 25). Examination of
the complaint demonstrates that the causes of action are limited to breach of contract, and
breach of covenant of good faith and fair dealing. Examination of the causes of action is
important as much for what was not pled as for what was before the trial court. There
were no claims for conspiracy or fraud, or any other doctrine that would give the trial
court the opportunity to go outside the contract. The trial in this case was limited to
considering interpretation and enforcement of a contract, and is nothing more or less than
that. The pleadings are important because de'spite the lack of any wrongdoing or attempt
at deceit, the court has lumped parties and non-parties together and has seemingly
construed relationships between them that are outside the contract, and outside any

findings or conclusions.
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There are a number of facts that are not contested by the defendants. There is no
conflict between the parties on the fact that plaintiffs and defendants executed a listing
agreement. (Trial exhibit 3, addendum 1). There is no dispute that while the listing
agreement was in place, plaintiffs obtained a lease between defendants and UVSC, and
were paid a commission. (R. 506 p. 12-14). Where the dispute begins is over the
conclusion that defendants owe a second commission to plaintiffs based on the eventual
sale of the property to Alpine School District, and the school district lease to MATC.

The trial court announced its decision that a second commission was owing by
using the following language in its ruling: “Although the Property was sold to Alpine
before Alpine sold it to MATC, the intermittent sale in my view does not alter the fact
that the tenant purchased the Property.” (R. at 331). This brings the first question for
consideration by this court to the forefront. Does an installment sale between Alpine
School District and MATC somehow trigger payment of a second commission by
Defendants?

The court reached the conclusion that a commission was owing on the basis that:
“Since the tenant’s purchase occurred during the term of the lease, the provision of the
Modified Listing Agreement regarding the sale to a tenant is triggered by the purchase.”
There are at least two basic problems with this conclusion. The first problem is that the
isolated statement from the agreement relied on by the court does not reflect the intent of

the parties, nor the plain language of the Modified Listing Agreement. The second
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problem with this conclusion is that it utterly ignores the fact that defendants were not
parties to, and had no control of the sale between Alpine School District and MATC.

C. THE TRIAL COURT REACHED AN INCORRECT LEGAL
CONCLUSION ABOUT THE MEANING OF THE TERM “SOLD TO A
TENANT” BY IGNORING THE PURPOSE OF THE CONTRACT AND ITS
TERMS AS A WHOLE.

As indicated above, in determining that Yorks owed a second commission, the
court relied on a single sentence from the Modified Listing Agreement. The sentence
states that: “Since the tenant’s purchase occurred during the term of the lease, the
provision of the Modified Listing Agreement regarding the sale to a tenant is triggered by
the purchase.” (R. at 331). Based on this statement, it appears that the court took a very
narrow look at a single senténce from the Modified Listing Agreement and applied that
sentence without harmonizing the sentence with the rest of the listing agreement. The
trial court’s failing to harmonize the agreement constitutes error. Wagner v. Clifton 2002
UT 109, 62 P.3d 440, 460 Utah Adv. Rep. 42; 2002 Utah LEXIS 172. “It is axiomatic
that a contract should be interpreted so as to harmonize all of it_s provisions and all of its
terms, which terms should be given effect if it is possible to do so.” L.D.S. Hospital v.
Capitol Life Ins. Co. 765 P.2d 857, 858; 94 Utah Adv. Rep. 16; 1988 Utah LEXIS 108.
Analysis of the listing agreement demonstrates that the purpose of the agreement is not to
simply provide a commission to plaintiffs under any and all circumstances, but to providé
a commission if and when defendants sell the property to a “tenant” during the term of

the lease. It is appropriate for this court to review this interpretation of the contract since

when contract interpretation is a matter of law, appellate courts review for correctness
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giving no deference to the trial court. Winegar v. Froerer Corp. 813 P.2d 104, 161 Utah
Adv. Rep. 22; 1991 Utah LEXIS 41. See also Gillmor v. Macey 2005 UT App 351, 121
P.3d 57, 533 Utah Adv. Rep. 13; 2005 Utah App. LEXIS 349.

These principles of contract interpretation are set forth explicitly in Restatement
(Second) of Contracts § 202 (1979), titled “Rules in Aid of Interpretation” which states:

(1) Words and other conduct are interpreted in light of all the circumstances, and if
the principal purpose of the parties is ascertainable it is given great weight.

(2) A writing is interpreted as a whole, and all writings that are part of the same
transaction are interpreted together.

(3) Unless a different intention is manifested, (a) where language has a generally
prevailing meaning, it is interpreted in accordance with that meaning; (b)
technical terms and words of art are given their technical meaning when used
in a transaction within their technical field.

(4) Where an agreement involves repeated occasions for performance by either
party with knowledge of the nature of the performance and opportunity for
objection to it by the other, any course of performance accepted or acquiesced
in without objection is given great weight in the interpretation of the
agreement.

(5) Wherever reasonable, the manifestations of intention of the parties to a promise
or agreement are interpreted as consistent with each other and with any
relevant course of performance, course of dealing, or usage of trade.

Examination of the contract using the applicable principles set forth in
Restatement (Second) of Contracts § 202 (1979) demonstrates that the court did not
properly interpret the contract in finding that an installment sale agreement between
Alpine School District and MATC entitled plaintiffs to a second commission.

The ﬁrsf principle set forth in section 202 above involves ascertaining the
principal purpose of the parties. The first line of the text indicates who those parties were.
The agreement states that: “This agreemenf is entered into by and between Tom Heal

Commercial Real Estate, Inc., (the “Company”) andr John York (the “Seller”). (See trial
| 16 ' h |



exhibit #3, addendum 1). Here the purpose of the agreement is to provide a mechanism
whereby defendants (Sellers), retain plaintiffs, (Company) to “Sell, Lease, or Exchange
certain real property owned by Seller, described as: Commercial Building at 759 East
Pacific Drive, American Fork, Utah (the “Property), at the price and terms stated on the
attached property data information form, or at such other price and terms to which the
Seller may agree in writing.” (Trial exhibit 3 at paragraph 1). According to the
agreement Seller was to pay Company a 6% commission for success in selling or leasing
the property. Accordingly, when the property was leased to UVSC, the plaintiffs were
paid a 6% commission. (R. 506 p. 32:12-14).

In considering the meaning of the language in the contract, one of the key phrases
to be considered in determining the intent of the parties is “real property owned by
Seller”. (Trial exhibit 3 at paragraph 1). Considering this language in light of the
decision of the trial court, it appears that instead of interpreting the agreement “in light of
all the circumstances”, and giving great weight to the “purpose of the parties”, the trial
court isolated the language contained in paragraph 2 of the Listing Agreement and
Agency Disclosure. The court read the provision as providing a second commission
where there was a sale to a tenant “during the term of the lease or within 180 days of
expiration of the lease,” without considering whether based on the intent of the agreement
the sale to a tenant had to be a sale by the “Seller.”

That triggering of a second comlﬁission is based on the premise that “‘Seller” be

involved in the sales transaction can be seen in several places in the agreement. As
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indicated above, the “Company” is being given the‘ right to Sell, Lease or Exchange
property “owned by Seller.” (Trial Exhibit 3 paragraph 1, addendum 1). In the second
paragraph, Company is to find a party willing to “acquire” the property. The sale must be
“at the listing price, and at terms to which the Seller has agreed in writing.” Later in the
second paragraph it indicates that the brokerage fee is due on the “‘date of closing of the
acquisition of the property.”

The fourth paragraph of the agreement also contains language tending to
demonstrate that the circumstance contemplated by the agreement is a sale by the Seller.
The paragraph covers seller warranties and disclosures. In.the paragraph, “Seller”
warrants that the party listed in the agreement as Seller represents “all of the record
owners of the property.” (Trial Exhibit 3 at paragraph 4, addendum 1). The seller
warrants that it has “marketable title and established right to sell, lease, or exchange the
Property.” Seller agrees to “execute the necessary documents of conveyance and to
prorate general taxes, insurance, rents, interest and other expenses affecting the Property
to the agreed date of possession.” Further, in paragraph 4 the Seller agrees to “execute
the necessary documents of conveyance and to p<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>