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L
PARTIES

This case arises out of the suicide of William Matthew Pace on March 13, 2004,
after being arrested for theft. While at the St. George Police Department-Jail, Pace asked
to go to the bathroom. When Pace’s handcuffs were removed he pulled a pistol from
beneath a back brace he was wearing and killed himself. Plaintiffs/Appellants are the
heirs and the Estate of Pace. Plaintiffs’ sued Defendants/Appellees St. George City
Police Department and the City of St. George, Utah (collectively “St. George
Defendants™), for negligence based on the failure of the arresting officers to properly
search Pace and to discover the pistol with which Pace killed himself.

Plaintiffs, however, failed to serve a Notice of Claim in accordance with the
requirements of either the Utah Governmental Immunity Act (“UGIA”) or the
Governmental Immunity Act of Utah (“GIAU),' thereby depriving the District Court of

subject matter jurisdiction. Additionally, the UGIA does not waive sovereign immunity

' The Utah Governmental Immunity Act, Utah Code Ann. §§ 63-30-1 through 38,
(1997 and Supp. 2003), was repealed effective July 1, 2004 and replaced with the
Governmental Immunity Act of Utah, Utah Code Ann. §§ 63-30d-101 to 904 (2004). The
parties substantive rights would be determined by the UGIA while the notice provisions of
the subsequently enacted GI4U would control service of the Notice of Claim. See Goebel
v. Salt Lake City S.R.R. Co., 2004 UT. 80, 49 38-40, 104 P.3d 1185. Before the District
Court, St. George Defendants argued that Plaintiffs’ service of the Notice of Claim was
defective under both the UGIA and GIAU. (Reply Memorandum, p. 2, R. 131.)
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for injury arising out of the incarceration of any person and/or for an inadequate or
negligent inspection. Pursuant to Utah R. Civ. P. 12(b)(1) and 12(b)(6), St. George
Defendants moved the District Court to dismiss Plaintiffs’ Complaint. That Motion was
granted. Plaintiffs have appealed therefrom.

I

STATEMENT OF JURISDICTION

This Court has jurisdiction over this appeal pursuant to Utah Code Ann. § 78-2-
2(4) and § 78-2a-3(j).
II1.

STATEMENT OF ISSUES

St. George Defendants submit that Plaintiffs’ Statement of the Issues is much too
narrow. St. George Defendants’ submit that the following is a more accurate statement
of the additional issues raised by this appeal: (1) Whether there are other grounds in the
record sufficient to support the District Court’s decision as a matter of law? (2) Whether
Plaintiffs have met their burden of proof to establish the existence of subject matter
jurisdiction? (3) Whether Plaintiffs can raise for the first time on appeal their claim that
St. George Defendants did not comply with the registration or filing requirements of
Utah Code Ann. § 63-30d-407(5), which allows for the designation of an agent to receive

service of a Notice of Claim?



IV.

STANDARD OF REVIEW

The issues presented are reviewed for correctness without any deference to the
District Court’s determination of law. Gurule v. Salt Lake County, 69 P.3d 1287, 2003
UT 25. However, this Court is free to affirm the District Court on any grounds for which
there is a record sufficient to permit conclusions of law, even grounds not relied upon by
the District Court. See Diploma v. McPhie, 2001 UT. 61, § 18, 29 P.3d 1225 (“an
appellate court may affirm the judgment appeal from ‘if it is sustainable on any legal

99

ground or theory apparent on the record”’) (emphasis in original).
V.

DETERMINATIVE STATUTES

The UGIA provided that a claim against a political subdivision, such as the City
of St. George, Utah, is barred unless a Notice of Claim is filed with the governing body
of that political subdivision according to the requirements of that Act:

A claim against a political subdivision, or against its employee for an act or
omission occurring during the performance of the employee’s duties,
within the scope of employment, or under color of authority, is barred
unless notice of claim is filed with the governing body of the political
subdivision according to the requirements of Sections 63-30-11 within one
year after the claim arises, or before the expiration of any extension of time
granted under Section 63-30-11, regardless of whether or not the function
giving rise to the claim is characterized as governmental.



Utah Code Ann. § 63-30-13.
The GIAU equivalent provides as follows:

A claim against a governmental entity, or against an employee for an act or
omission occurring during the performance of the employee’s duties,
within the scope of employment, or under color of authority, is barred
unless notice of claim is filed with the person and according to the
requirements of Section 63-30d-401 within one year after the claim arises
regardless of whether or not the function giving rise to the claim is
characterized as governmental.

Utah Code Ann. § 63-30d-402.
With respect to serving the Notice of Claim, the UGIA provided in pertinent part
that:

The notice of claims shall be . . . directed and delivered to: (A) the city or
town recorder, when the claim is against an incorporated city or town . . .

Utah Code Ann. § 63-30-11(3)(b)(i1)(a).
The GIAU counterpart reads as follows:
The notice of claim shall be . . . directed and delivered by hand or mail . . .
to the office of: (A) the city or town clerk, when the claim is against an

incorporated city or town . . .or

The agent authorized by a governmental entity to receive the notice of
claim by the governmental entity under Subsection (5)(e).

Utah Code Ann. §§ 63-30d-401(3)(b)(ii)(A) and (G) (emphasis added).
The GIAU has several provisions, however, that are not found in the prior law.
These are:

Each governmental entity subject to suit under this chapter shall file a



statement with the Division of Corporations and Commercial Code within
the Department of Commerce containing: (I) the name and address of the
governmental entity; (ii) the office or agent designated to receive a notice
of claim; and (iii) the address at which it is to be directed and delivered.

% % ok

A governmental entity may, in its statement, identify an agent authorized
by the entity to accept notices of claim on its behalf.

* k %

A governmental entity may not challenge the validity of a notice of claim

on the grounds that it was not directed and delivered to the proper office or

agent if the error is caused by the governmental entity’s failure to file or

update the statement required by Subsection (95).
Utah Code Ann. § 63-30d-401(5)(a), (e) and (7) (emphasis added). The foregoing
statutes provide for service of the Notice of Claim upon a designated agent in the event
there is no city or town clerk, or other office identified in Utah Code Ann. § 63-30d-
401(3)(b)(ii). These provisions also preclude a governmental entity from challenging
the validity of service of a Notice of Claim if an error in service is caused by the failure
to file or update the statement required by Subsection (5). As will be subsequently
shown, St. George Defendants timely complied with the requirements of Utah Code Ann.
§ 63-30d-401(5).

The UGIA did not waive sovereign immunity, however, for injury arising out of

the incarceration of any person or for an inadequate or negligent inspection:



Immunity from suit of all governmental entities is waived for injury
proximately caused by a negligent act or omission of an employee
committed within the scope of employment except if the injury arises out
of, in connection with, or results from: . . for a failure to make an
inspection or by making an inadequate or negligent inspection; . . . (10) the
incarceration of any person in any state prison, county or city jail, or other
place of legal confinement . . .

Utah Code Ann. § 63-30-10(4) and (10).
The equivalent provisions of the GI4U read as follows:
Immunity is not waived under Subsections (3) and (4) if the injury arises
out of, in connection with, or results from: (d) a failure to make an
inspection or by making an inadequate or negligent inspection; . . . (j) the
incarceration of any person in any state prison, county or city jail, or other
place of legal confinement . . .

Utah Code Ann. §§ 63-30d-301(5)(d)(j).

VL

STATEMENT OF THE CASE RE: NATURE OF THE CASE

This is a wrongful death case arising out of the suicide of William Matthew Pace.
On March 15, 2004, while in custody at the St. George Police Department - Jail, Pace
shot himself with a pistol concealed upon his person. Arresting officers had failed to
detect the weapon. Plaintiffs claim that the arresting officers owed a duty to Pace to
search for and discover that weapon and that the alleged breach of this duty resulted in

Pace’s death.



VIIL

STATEMENT OF THE CASE RE: COURSE OF PROCEEDINGS

Plaintiffs commenced this action on March 3, 2005, with the filing of their
Complaint. (Complaint R. 1.) The Complaint was served upon Gay Cragun, the St.
George City Recorder. (Return R. 10-11.) St. George City does not have a town or city
clerk.

St. George Defendants answered raising as affirmative defenses sovereign
immunity and Plaintiffs’ failure to comply with the provisions of the UGIA, including but
not limited to §§ 63-30-4(3)(b), 63-30-4(4), 63-30-10(1), (2), (4), (5) and 10, 63-30-16
and 63-30-34 (2003). St. George Defendants also raised as an affirmative defense
the lack of subject matter jurisdiction due to Plaintiff’s improper filing/service of their
Notice of Claim. (Answer, R. 41-42.)

On July 13, 2005, St. George Defendants moved to dismiss pursuant to Utah R.
Civ. P. 12(b)(1) and 12(b)(6). The Motion was based upon a lack of subject matter
jurisdiction and the sovereign immunity retained under the UGIA for injury arising out of
the incarceration of any person and/or an inadequate or negligent inspection. (Combined
Motion to Dismiss, R. 85.)

Plaintiffs filed a Memorandum in Opposition to that Motion to Dismiss.

(Opposition Memorandum R. 98.) St. George Defendants filed a Reply Memorandum in



support of their Motion to Dismiss on August 10, 2005. (Reply Memorandum, R. 130.)
Thereafter, Plaintiffs filed a Supplemental Memorandum in opposition to the Motion to
Dismiss. (Supplemental Memorandum R. 144.)
The Motion to Dismiss came on for a regularly scheduled hearing on November 1,
2005 before the Honorable James L. Schumate. On January 18, 2006, the Court entered
its Order granting St. George Defendants’ Motion to Dismiss without prejudice. The
Court granted that Motion based upon a lack of subject matter jurisdiction over
Plaintiffs’ claims due to their failure to comply with the requirements for proper service
of a Notice of Claim and because this matter arose out of the incarceration of William
Matthew Pace for which the State of Utah and its political subdivisions retain
governmental immunity. The Court did not address St. George Defendants’ argument
that immunity had not been waived for injuries arising out of an inadequate or negligent
inspection. (Order, R. 171.) Plaintiffs appealed on February 14, 2006. (LR.175.)
VIII.

STATEMENT OF FACTS

On March 13, 2004, William Matthew Pace was arrested for theft. (Complaint,
7 and 8, R. 2). While at the St. George Police Department-Jail, Pace stated that he needed

to use the restroom. Officers removed the handcuffs from Pace’s right wrist and escorted



him to the restroom. (/d. at§{ 11, 12, and 13, R. 2-3.) In the restroom, Pace drew a 9mm
Glock pistol and shot himself in the head. (/d. at § 20-26, R. 2)

The pistol Pace used to kill himself was hidden beneath a back brace he was wearing
at the time. Plaintiffs allege that St. George City officers were negligent in failing to
properly pat down Pace or to check under the back brace for the weapon. (Id. at Y 20-26,
R.3-4) Plaintiffs specifically allege that St. George Defendants “owed a duty to William
Matthew Pace to safeguard him and protect him while he was in their custody.” (Id. at § 36,
R.6.)

In accordance with the GIA U, specifically, § 63-30d(401)(5), the City of St. George
designated City Recorder Gay Cragun as the person Notices of Claims were to be directed
to and delivered at the St. George City Hall, 175 East 200 North, St. George, Utah 84770.
The registration also included an e-mail address for Cragun as well as her facsimile and
telephone numbers. That registration took place on June 6, 2005. A certified copy of the
Utah Department of Commerce, Division of Corporations and Commercial Codes,
Registration of Recorder Gay Cragun as St. George, Utah’s designated agent for service is
included in the Addendum to this brief.

On July 2, 2004, Plaintiffs’ served a Notice of Claim. Plaintiffs did not, however,
direct that Notice of Claim to or serve that Notice of Claim upon the St. George, Utah City

Recorder Gay Cragun as required by Utah Code Ann. § 63-30-11(3)(b)(ii)(A) (2003) or §



63-30d-401(3)(b)(i1)(A). Instead, the Notice of Claim was directed to and served upon St.
George Police Department, City of St. George, Mayor Daniel McArthur, and Council
Members Suzanne Allen, Larry Gardner, Rodney Orton, and Robert Whatcott at the City
Hall in St. George, Utah. A copy of that Notice of Claim is included in the Addendum to this
brief.

For the first time on appeal, Plaintiffs contend that St. George Defendants cannot
argue that the Notice of Claim was improperly served due to St. George Defendants’ alleged
failure to properly update their website with the Department of Commerce designating a
City Clerk or other person to receive service of that Notice of Claim. Plaintiffs did not,
however, raise that argument before the District Court, nor could they have raised such an
argument since St. George Defendants fully complied with the requirements of Utah Code
Ann. § 63-30(d)-401(5).

IX.

SUMMARY OF ARGUMENT

On June 6, 2005, St. George Defendants designated City Recorder Gay Cragun as
their agent for service of Notices of Claim pursuant to Utah Code Ann. § 63-30d-401(5).
Almost one month later, Plaintiffs directed and delivered their Notice of Claim to the
Mayor of St. George, Utah, the St. George Police Department and to each member of the

St. George City Council. Plaintiff’s failure to properly serve their Notice of Claim upon

10



Recorder Gay Cragun, deprived the District Court of subject matter jurisdiction.
Although Plaintiffs contend that St. George Defendants are statutorily estopped from
asserting their defective service of the Notice of Claim as a defense because of
noncompliance with the designation/registration requirements of the GI4AU, Plaintiffs
never raised that argument before the District Court. More importantly, St. George
Defendants complied with their statutorily mandated designation/registration
requirements of the GIAU. Specifically, the City of St. George, Utah designated
Recorder Gay Cragun as its agent for service. That designation was completed on June
6, 2005, almost a month prior to the service of Plaintiffs’ Notice of Claim. Additionally,
because Plaintiffs’ claim arises out of the incarceration of William Matthew Pace, St.
George Defendants enjoy immunity pursuant to Utah Code Ann. §§ 63-3010(10) and 63-
30d-301(5)().

This Court is free to affirm the District Court on any legal ground or theory that is
apparent on the record. In the instant case, additional grounds for affirm and would
consist of the immunity afforded St. George Defendants for having been engaged in a
governmental function and/or resulting from an inadequate or negligent inspection as

well as the lack of any duty owed to Plaintiffs or William Matthew Pace.
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X.

PLAINTIFFS’ FAILURE TO PROPERLY SERVE THE NOTICE OF
CLAIM IN ACCORDANCE WITH THE UGIA AND/OR GIAU DEPRIVED THE
DISTRICT COURT OF SUBJECT MATTER JURISDICTION

“A court must have subject matter jurisdiction to have power and authority to decide
a controversy. Without subject matter jurisdiction, a court cannot proceed.” Burns
Chiropractic Clinic v. Allstate Insurance Co., 851 P.2d 1209, 1211 (Utah App. 1993). Utah
law requires strict compliance with the Notice of Claim provision of the UGIA4 and GIAU.
See Bischel v. Merritt, 907 P.2d 275, 279 (Utah App. 1995); Goebel, 2004 UT. 80 1 38-40,
104 P.3d 1185. More importantly, the burden of establishing subject matter jurisdiction is
on the party asserting jurisdiction. See Basso v. Utah Power & Light Co., 495 F.2d 906, 909
(10" Cir. 1974). And this, Plaintiffs have not done.

As stated in Nielson v. Gurley, 888 P.2d 130, 134 (Utah App. 1994), a Plaintiff’s
“failure to comply with the Notice requirement of the Utah Governmental Immunity Act
deprives the trial court of subject matter jurisdiction, and therefore compliance with the Act
is a precondition to maintaining an action.” Simply put, a claim against a political
subdivision of the State of Utah, such as St. George Defendants, “is barred unless Nofice
of Claim is filed with the governing body of the political subdivision within one year
after the claim arises . . ..” Utah Code Ann. § 63-30-13. See also Busch v. Salt Lake

International Airport, 921 P.2d 470, 471 (Utah 1996); Scarborough v. Granite School
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District, 531 P.2d 480, 482 (Utah 1975)(“we have consistently held that where a cause of
action is based upon a statute, full compliance with this requirement is a condition precedent
to the right to maintain a suit”). As previously noted, the GIAU contains a similar provision
codified at Utah Code Ann. § 63-30d-402.

Both the UGIA and GIAU specify the form in which the Notice of Claim must be
presented and to whom the claim must be delivered. When the claim is asserted against an
incorporated city or town, the UGIA required that “[t]he Noftice of Claim [against a city]
shall be. .. directed and delivered to the City or Town Recorder....” Utah Code Ann.
§ 63-30-11(3)(b)(ii)(A) (emphasis added). When the claim is asserted against an
incorporated city or town, the GIAU requires that the claim be directed and delivered to the
city or town clerk or “the agent authorized” to receive the Notice of Claim in the statement
filed with the Division of Corporations and Commercial Code within the Department of
Commerce. Utah Code Ann. §§ 63-30d-401(3)(b)(A)(ii)(A) and (G).

As the Court will note from Plaintiffs’ Notice of Claim, they did not serve Gay
Cragun the St. George City “Recorder,” with their Notice of Claim and that is fatal to this
action because Utah case law mandates strict compliance with this Notice requirement, even
if the governmental entity has actual notice of the claim. In Green v. Utah Transit
Authority, 201 UT 109, 37 P.3d 1156 (Utah 2001), for example, a passenger sued UTA to

recover for injuries while boarding a bus. The Plaintiff in that action delivered her Notice
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of Claim to UTA’s claim adjustor. However, under the UGIA, a Notice of Claim had to be
directed and delivered to UTA’s President or Secretary of the Board. The Green Court
noted that the actual knowledge of the existence of the claim by a governmental entity does

not excuse a claimant’s strict compliance with the requirements of the UGIA. Id. at 1159.

Although the UTA had actual knowledge of the claim in Green, the Utah Supreme
Court ruled that the Plaintiff had failed to strictly comply with the UGIA notice requirements
and that this failure deprived the District Court of subject matter jurisdiction to hear the
claim. See also Brown v. Utah Transit Authority, 40 P.3d 638 (Utah 2002)(holding that
mailing of a Notice of Claim to UTA., rather than to UTA’s governing board, was
insufficient to comply with the statutory notice requirement); Wheeler v. McPherson, 40
P.3d 632 (Utah 2002)(holding the failure to strictly comply with the UGIA’s notice
requirement deprives the District Court of jurisdiction). Plaintiffs’ Notice of Claim having
been similarly improperly directed and delivered, the District Court lacked subject matter
jurisdiction.

Plaintiffs respond by arguing (1) that since neither the UGI4 nor GIAU defines
“directed and delivered,” the term “directed” could refer to the name of the individual, the
office, the name of the Department or the address of the individual described in this Act,

thus the Notice of Claim was properly served since it was delivered to the physical address
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of the City Recorder, which was City Hall;* (2) that since the City of St. George did not have
a City Clerk, the Notice of Claim could be properly served by mailing it to City Hall and that
for having failed to comply with the registration requirements of § 63-30d-401(5), St.
George Defendants are statutorily precluded from asserting improper service of the Notice
of Claim; and (3) that Plaintiffs’ service of their Notice of Claim was effective since it was
sufficient to meet the policy considerations behind both the UGIA4 and the GIAU. Plaintiffs’
arguments, however, are unavailing.

Plaintiffs’ assertion that if it is unclear to whom a Notice of Claim should be sent, the
Notice may be sent to any address associated with the designated statutory recipients is
contrary to existing case law. In support of this argument, Plaintiffs cite companion cases
Wills v. Heber Valley Historic Railroad Authority, 2003 UT 45, 79 P.3d 934, and Shafer v.
State, 79 P.3d 936 (Utah 2003), which each focused upon the UGIA’s “silen|[ce] . . . on the
matter of where a notice of claim must be directed and delivered.” Wills, 2003 UT 45 at §
4 (emphasis in original); see also Shafer, 79 P.3d at 937. In both Wills and Shaeffer, the
Utah Supreme Court held that when the Notice of Claim is directed to the statutorily
designated recipient, unless otherwise specified, service is effective u<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>