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STATEMENT OF JURISDICTION

Jurisdiction in this appeal is conferred upon the Utah Court of Appeals pursuant to
U.C.A. §78-2a -3(k).

STATEMENT OF THE ISSUES

1. Did the trial court error in dismissing plaintiffs’ Amended Complaint as a matter
of law?

Standard of Review: The propriety of a Rule 12(b)(6) dismissal is a question of law,

and the appellate court gives the trial court’s ruling no deference and reviews it under a

correctness standard. St. Benedicts Development Co. v. St. Benedicts Hospital, 811 P.2d 194

(Utah 1991). When reviewing a judgment entered on a Motian to Dismiss under Rule 12(b)(6),
the Court of Appeals is obliged to construe the Complaint in the light most favorable to the

plaintiff and to indulge all reasonable inferences in plaintiffs’ favor. Heiner v. S.J. Groves &

Sons Co., 790 P.2d 107 (Utah App. 1990).

Issue Preserved: This issue is implicit in the Court’s ruling. Plaintiff’s trial memoranda

on the subject are at R.57 and R.95.

CONTROLLING CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES OR RULES

The appellant is aware of no constitutional provision, statute, ordinance or rule whose

interpretation is determinative of any of the issues in this litigation.



STATEMENT OF THE CASE

Plaintiffs initiated this action seeking a determination that the defendant had breached
express warranties contained in an Earnest Money Sales Agreement ("EMSA"). In the EMSA,
the seller expressly warranted that "the plumbing, heating. . . system. . . shall be sound or in
satisfactory working condition at closing." After acquiring the property, the plaintiffs discovered
deficiencies in the plumbing and heating systems which were not discoverable prior to closing,
and included leaking sewer, water and heat distribution lines within the walls and under the
floors of the apartment building. Plaintiffs seek recovery of damages arising out of the
defendant seller’s breach of these express warranties.

The defendant brought a Motion to Dismiss the Complaint asserting that the express
warranties in the earnest money had been disclaimed. The District Court dismissed the
Complaint and awarded the defendant attorney’s fees and costs.

STATEMENT OF FACTS

1. In June, 1992, the plaintiffs and the defendant James C. Ziter, entered into an
Earnest Money Sales Agreement ("EMSA"). A copy of the EMSA is included in the
Addendum.! (Para. 2, plaintiffs’ proposed Amended Complaint and para. 2 of plaintiffs’

Complaint; R.50, 3; the EMSA is at R.6).

' Since the time of the District Court’s Order dismissing this action, plaintiffs have discovered that there were in
fact two EMSA’s, one signed by Bruce W. Manka on June 2, 1992 and one signed by Melvin Grossgold also dated June
2, 1992. The earnest monies are otherwise identical. Both of the earnest monies are attached in the Addendum.
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2. The real property described in the EMSA is an apartment building located at 234
East 100 South, Salt Lake City, commonly known as the Hollywood Apartments. (Para. 3 of
the Complaint and proposed Amended Complaint; R.3, 50).

3. As part of the EMSA (General Provision {C) Ziter, as the seller, expressly
warranted that ". . . the plumbing, heating, air conditioning, and ventilating systems, electrical
systems and appliances shall be sound or in satisfactory working condition at closing." (Para.
4 of the Complaint and proposed Amended Complaint; R.3, 8, 50).

4. Additional language in the EMSA provides as follows:

1. PROPERTY DESCRIPTION.
(a) Included Items.
(b) Excluded Items.
©) Connections, Utilities and Other Rights.
(d) Survey.
(e) Buyer Inspection. Buyer has made a visual inspection of the
property and subject to Section 1(c) above and 6 below, accepts it

in its present physical condition, except: _ None. Buyer accepts
property "as-is".

6. SELLERS WARRANTIES. In addition to warranties contained in Section C,
the following items are also warranted: __ None.

Exceptions to the above and Section C shall be limited to the following:
None.

(R.6-9).



5. On or about June 30, 1992, the sale of the Hollywood Apartments was closed.
(Para. 5 of the Complaint and para. 6 of the proposed Amended Complaint; R. 4,51).

6. At closing, the plumbing and heating systems were not in sound or in satisfactory
working condition. The deficiencies in the plumbing and heating systems were of such a nature
that they were not discoverable prior to closing, and included the following:

a. Leaks existed in sewer lines within walls and under floors such that waste
water and sewage ran directly into and leaked into the dirt under the
lowest level of the structure, causing structural timbers to rot;

b. Leaks existed in sewer and vent lines located in walls, some of which had
been improperly patched, which allowed sewer gas into living spaces;

C. Leaks existed in water lines and mains within walls and under the floors
of the structure;

d. Leaks existed under the lower floor of the structure in the steam heat
distribution system, including the steam condensate return line, which
were visible only after removal of walls and floors.

(Para. 8 of the proposed Amended Complaint and para. 7 of the Amended Complaint; R.51, 4).

7. The deficiencies were so severe that Salt Lake City has required that the entire
plumbing (water and sewer) system be replaced. (Plaintiffs’ proposed Amended Complaint

(para. 9) and Complaint (para. 8); R.52, 5).



8. Bruce Manka understood that the language typed into Paragraph 1(e) of the EMSA
meant that he would not make any further physical inspection of the property. He did not intend
nor understand that the language could be construed to be a waiver of the express warranties set
forth in Paragraph C of the General Provisions. It was his understanding, based upon his prior
experience with the agreement, that the express warranties in Paragraph C remained a part of
the EMSA unless specifically excluded in Paragraph 6 of the EMSA. Manka would not have
entered into the EMSA or purchased the property had he understood that Ziter was attempting
to exclude his express warranties. It was never discussed between Manka and Ziter that Ziter
had any desire to exclude the express warranties contained in Paragraph C of the General

Provisions. (Affidavit of Bruce Manka, para. 6; R.69).

RELIEF SOUGHT ON APPEAL

Plaintiff seeks a determination that:

a) that as a matter of law, the express warranties at issue were not excluded;
b) the trial court erred in dismissing the Complaint;
c) the trial court’s judgment should be set aside in its entirety.



SUMMARY OF ARGUMENT

The sellers expressly warranted that the plumbing and heating systems would be in
satisfactory working condition at closing. It cannot be disputed that these systems were not in
sound or satisfactory working condition at closing. The seller’s argument that the "as is"
reference in the visual inspection clause of the Earnest Money Agreement overrides all of the
express warranties in the Earnest Money Agreement fails for a number of reasons. The EMSA
consists of a series of representations and agreements. The "as-is" language appears only in the
part of the agreement dealing with visual inspections. Even if the language were to apply
beyond the paragraph dealing with visual inspections, it does not eliminate the separate, express
warranties that existed for the heating and plumbing systems.

The "as is" language would apply, at most, to implied warranties and does not address
or specify any express warranties as being excluded. The Earnest Money Sales Agreement
contains specific language added by the parties to the agreement that none of the express
warranties, including the warranties which are the subject of this action, were excluded.

The "as is" clause contained in the inspection provision is not inconsistent with the
express warranties relating to the heat and plumbing systems. The "as is" clause cannot apply
to those express warranties because the clause does not identify those warranties as being
disclaimed.

It is also clear from the agreement itself, and the provisions added to the agreement by

the parties, that none of the express warranties are excluded.



At a minimum, the language added to the agreement by the parties renders the agreement
ambiguous on the issue of whether or not the express warranties survive the closing.
ARGUMENT

INTRODUCTION

In a Motion to Dismiss, all of the allegations in the Complaint are presumed to be true.
More importantly, all reasonable inferences which can be drawn from those allegations are to

be drawn in favor of the plaintiff. St. Benedicts Development Co. v. St. Benedicts Hospital,

811 P.2d 194 (Utah 1991).
A Motion to Dismiss should be affirmed only if it appears té a certainty that the plaintiff
would not be entitled to relief under any state of facts which could be proved in support of his

claims. Heiner v. S.J. Groves & Sons Co., 790 P.2d 107 (Utah App. 1990).

The issues which are presented by this appeal and by Ziter’s Motion to Dismiss are issues

of law, and this court is free to substitute its own judgment for that of the trial court on the

issues presented. St. Benedicts Development Co., supra.

The Complaint alleges, and it must be accepted as true for the purposes of this appeal,
that after the purchase of the apartments was closed, that Manka and Grossgold discovered that
the plumbing and heating systems contained substantial defects at the time of closing, defects
which could not possibly have been discovered by a physical inspection of the property because

they were buried under the floors and within the walls of the structure. The defects were so



significant that Salt Lake City required that the entire plumbing system be replaced before the
property could be occupied. (R.4, 5).
POINT I.
THE EXPRESS WARRANTIES WERE NEVER EXCLUDED.
Section C of the General Provisions of the EMSA provides that:

SELLER WARRANTIES. Seller warrants that . . . (c) the
plumbing, heating, air conditioning and ventilating systems,
electrical system, and appliances shall be sound or in satisfactory
working condition at closing.

Section O of the General Provisions of the EMSA provides that:
ABROGATION. Except for express warranties made in_this

Agreement, execution and delivery of final closing documents shall
abrogate this Agreement. (Emphasis added).

Paragraph 1.(e) of the EMSA provides as follows:
Buyer Inspection. Buyer has made a visual inspection of the
property and subject to Section 1(c) above and 6 below, accepts it

in its present physical condition, except: None. Buyer accepts
property "as-is".

(Ttalicized language is typed into the Agreement, emphasis added).

Paragraph 6 of the EMSA provides that:

SELLER’S WARRANTIES. In addition to warranties contained
in Section C, the following items are also warranted: None.

Exceptions to the above and Section C shall be limited to the
following: None.

(Emphasis added, italicized words are typed onto the form).

-8-



In the trial court, Ziter argued that the language in Paragraph 1(e) of the EMSA
eliminated the express warranties in Paragraph C and, by implication, overrode the statement
in Paragraph 6 of the EMSA (quoted above) including the typed in or added language that there
were no exceptions to the express warranties contained in Paragraph C.

A. The EMSA covers many topics, only one of which contains a statement of "as-

is". The EMSA is a four page document which covers a wide range of topics. For example:

a) it discusses personal property and fixtures that will be included in the sale
(Paragraph A);

b) it identifies additional information to be provided by the seller prior to
closing (Paragraphs F, G, H, and 4);

c) it discusses how defaults will be handled (Paragraph N);

d) it provides how title will pass and who pays what closing costs
(Paragraphs R, S, and 3);

e) it allows for the buyer to make physical inspections (Paragraph 1.e.);

) it allows the parties to make special considerations on contingencies
(Paragraph 7);

g) it contains express warranties from the seller that survive closing that the
plumbing and heating systems will be in sound or satisfactory working

condition at closing (Paragraphs C and O); and

h) it provides a special paragraph for the parties to exclude the seller’s
express warranties (Paragraph 6).

In this EMSA, the parties agreed in writing added by them to Paragraph 6 of the EMSA,
the special paragraph included in the EMSA to exclude the express warranties, that no

exceptions would be made to the seller’s express warranties.

-9-



The parties also agreed, that so far as the buyer’s visual inspection of the property was
concerned, that the buyer accepted the property without additional visual inspections, but subject
to the seller’s express warranties of the heating and plumbing systems. (Paragraph 1.e.) of
EMSA, R.6; Affidavit of Bruce Manka, para. 6, R.69).

The defendant argued, albeit successfully in the trial court, that the use of the words "as-
is" in Paragraph 1.e., which deals only with visual inspection, cuts across the other paragraphs
of the EMSA, including those paragraphs that set forth the express warranties that were
unquestionably breached. Even more interestingly, the defendant also claims that the "as-is" in
Paragraph 1.e. overrides the express agreement of the parties in Paragraph 6 of the EMSA that
there were no exceptions to the seller’s warranties.

The trial court’s ruling ignored the plain language of the EMSA.

B. The "as is" language does not address the express warranties in the EMSA.

Contrary to the trial court’s assertion in its Minute Entry (R.140), the plaintiffs are aware of no
Utah case which has held that "as is" language as used in this EMSA excludes the seller’s

express warranties contained within the same agreement. In Tibbitts v. Openshaw, 425 P.2d

160 (Utah 1967), the Supreme Court considered only implied warranties. In Tibbitts, a buyer
counterclaimed against a seller claiming that the seller had breached implied warranties that
existed in a real estate contract (not the form EMSA used here). The Real Estate Contract
provided that:

It is hereby expressly understood and agreed by the parties hereto
that the buyer accepts the property in its present condition and that

-10-



there are no representations, covenants, or agreements between the
parties hereto with reference to said property except as herein
specifically set forth or attached hereto.
No contention was made in Tibbitts that any express warranties were at issue.
The warranties which are the subject of the plaintiffs’ Complaint in this transaction are
express warranties that the plumbing and heating systems would be "in sound or satisfactory
working condition at closing." (EMSA, Paragraph C). For purposes of this appeal, it must be

assumed the express warranty was breached.

In Olmsted v. Mulder, 863 P.2d 1355, rev. den. 875 P.2d 635 (Wash. App. 1993), a

Washington court looked at the identical issues before this court and concluded that "as is"
language in a real estate agreement does not override express warranties contained in the same

agreement. In Olmsted, supra, an "as is" clause was set forth in a handwritten addendum and

stated that: "Buyers to accept property as is." The addendum did not specifically disclaim any
of the pre-printed warranties, and none of the express warranties contained within the agreement
were stricken. In two pre-printed paragraphs of the agreement, the seller expressly warranted
that the septic system was in good working order and needed no repairs and that the system met
all governmental health and construction standards, and that the well had always provided an
adequate supply of water. (These same warranties exist in Paragraphs D and E of the Utah
EMSA). After closing, the buyers learned that neither of these warranties were true, i.e., that
the septic system did not work, did not conform with governmental health standards, and that

the well did not provide adequate water. The seller claimed that the "as is" language in the

-11-



agreement was bargained for, was not ambiguous, and prevailed over any boiler plate or other
fine print warranties on the back of the form agreement. The Olmsted court stated as follows:

To the extent an "as is" clause negates express or implied
warranties, it operates as a disclaimer and is not favored in the
law. See Hartwig Farms, Inc. v. Pacific Gamble Robinson Co.,
28 Wash. App. 539, 541-42, 625 P.2d 171 (1981). Therefore,
the courts have added two conditions for effectiveness: "(1) a
disclaimer must be explicitly negotiated or bargained for, and (2)
it must set forth with particularity the qualities and characteristics
being disclaimed. . . ." (863 P.2d at 1359).

In analyzing the second condition for the effectiveness of an "as is" clause, the
Washington court looked to the Uniform Commercial Code and recognized that while the UCC
Article 2 does not govern matters involving real estate, that:?

UCC Article 2 provides us with some guidance on disclaimers of
warranties. (at 1359).

? In Tibbitts v. Openshaw, supra, the Utah Supreme Court made observations virtually identical to those in Olmsted
regarding the application of the UCC in interpreting disclaimers in agreements involving real property. The Utah
Supreme Court stated in a footnote in Tibbitts that:

[The Uniform Commercial Code] would not apply in the instant case, but by the
process of reasoning by analogy are appropriate precedence to apply in an
interpretation of the contract provision.

Section 70A-2-316(3)(a), Utah Commercial Code, - not in effect at the time the
instant contract was executed - provides: "Unless the circumstances indicate
otherwise, all implied warranties are excluded by expressions like "as is", "with all
faults" or other language which in common understanding calls the buyer’s attention
to the exclusion of warranties and makes it plain that there is no implied warranty.

(425 P.2d at 162).
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The Washington court then looked at its §2-316(3)(a) of the UCC (which is identical to U.C.A.
§70A-2-316(3)(a)) and observed that the provision does not address the effect of an "as is"
clause on express (as opposed to implied) warranties.

The Olmsted court concluded that the reasoning of the UCC limiting an "as is" disclaimer
to the disclaiming of implied warranties was persuasive and should be applied, by analogy, to
cases involving real estate:

We interpret the "as is" clause to be consistent with the express
warranties relating to the sewer system and well. It makes no
reference to these express warranties, and it therefore cannot be
fairly read as disclaiming them. The clause fails because it does
not state with particularity the items being disclaimed. (863 P.2d
1359-1360).

The Olmsted court also rejected the seller’s argument that the "as is" clause prevails over
any conflicting printed clauses. The Washington court stated:

. . . His argument misses the point. Because the clause is silent
as to what is being disclaimed, it does not expressly conflict with
any printed clause. (863 P.2d at 1359).

The Olmsted case is virtually identical to this case. It involves a form agreement with
express warranties, and the use of "as-is" language added by the parties. If anything, the facts
in the case at bar are even more compelling than Olmsted because in this case the parties also
added language confirming that there were no exceptions to the express warranties. (Paragraph
6 of EMSA).

In addition to the reasoning in Olmsted, other courts have refused to apply "as is" clauses

in Earnest Money Agreements to latent defects not discoverable by the buyer. Wagner v.
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Cutler, 757 P.2d 779 (flont. 1988). For purposes of this appeal, because of the allegations in
the Complaint, it must be assumed that the defects were latent. This rationale is even more
appropriate where the "as is" language appears in the inspection clause of the EMSA, as it does
here. One obvious reason for the express warranties in the EMSA is to protect the buyer from
latent defects, and to protect the seller from having his property torn open as part of the
inspection process. These express warranties about the plumbing and heating are so crucial to
the transaction that special language has been added to the EMSA to assure that they survive the
closing. (Para. O., EMSA).

C. The added "as is" clause does not preempt the express warranties. Inherent

in the seller’s argument before the District Court is the proposition that, somehow, the "as is"
clause, because it was added to the printed form, supersedes all of the express warranties
contained in the agreement. This argument ignores two critical facts: 1) the language appears
in the inspection clause, which has nothing to do with express warranties, and 2) language was
added to other portions of the agreement confirming the express warranties.

The seller’s argument that the "as is" language added to Paragraph 1.e. overrides the
express warranties is undermined by the language in the very paragraph in which it appears.
The paragraph states:

(e) Buyer Inspection. Buyer has made a visual inspection of the
property and subject to Section 1(c) and 6 below, accepts it, in its
present physical condition, except: None. Buyer accepts property
"as-is".

(Italicized language typed on the form, emphasis added).
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The use of "as is" is made expressly subject to the language in Paragraph 6 which states that
there are no exceptions to the express warranties.

The defendant’s broad interpretation of the "as is" clause is also undermined by other
language added to the EMSA which states that no express warranties are being excluded.
Paragraph 6 of the EMSA states:

6. SELLERS WARRANTIES.

Exceptions to the above and Section C shall be limited to the
following: None.

(Section C contains the express warranty regarding the plumbing and heating
systems. Italicized language was typed onto the form, emphasis added).

With this added language, the buyer and seller expressly agreed that there would be no
exceptions to the express warranties at issue. This added language is directly contrary to the
interpretation the seller seeks to place on the "as is" language in Paragraph 1.e. of the EMSA.

Thus, not only does the "as is" language fail to address the express warranties, or to
identify any warranty being excluded, but the seller’s argument begs this Court to ignore other
language added by the parties to Paragraph 6 of the EMSA.

Ziter argued before the trial court that because the "as is" language was added to the
printed form, that it took precedence over all of the pre-printed language in the form. Implicit
in this argument, however, is the requirement that the added language contradict the pre-printed

language. Copper State Leasing Co. v. Blacker Appliance & Furniture, 770 P.2d 88 (Utah

1988) (where the added language was directly contrary to the printed language). In this case,
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however, as discussed above, the added language does not contradict or even address the express

warranties contained within the agreement. Olmsted, supra. There is no inconsistency between

the pre-printed terms and the added terms. As discussed above, the terms added to Paragraph
6 of the EMSA confirmed the survival of the express warranties for the heating and plumbing
systems.

Because there is no inconsistency between the pre-printed terms and the added language,

the rule of construction advanced in Copper State Leasing, supra, does not apply. Olmsted,

supra.

Another rule of construction relied on by Ziter is that an agreement be harmonized to
attempt to give meaning to all of its parts. Manka/Grossgold do not disagree with the rule, but
submit that Ziter’s attempt to apply the rule ignores the rule. Ziter argues that the rule should
be applied to find that the "as is" language in the inspection clause (1.(e)) eliminates the express
warranties. But this argument by the seller undermines the rule. Seller’s argument begs this
Court to ignore the following parts of this agreement:

1. Paragraph 6, which contains added language stating there
are no exceptions to the express warranties.

2. Provision C, which contains the express warranties.

3. The language in Paragraph 1.e. which states that the language of that
Paragraph is "subject to" Paragraph 6.

4. The language of Paragraph O which states that the express warranties
survive closing.

The added language in Paragraph 1.e. is best harmonized by:

-16-



1. Limiting its application to implied warranties;

2. Limiting it to the buyer’s physical inspection of the property, and those
matters which are observable in such an inspection. Pipes in walls and
under floors are not observable without tearing up the building, thus the
need for the express warranties.

D. At a minimum, the agreement is ambiguous. It is the plaintiffs’ position, first

and foremost, that the "as is" clause does not exclude the express warranties for the reasons
outlined and discussed above.

If, however, this court should determine that the "as is" language applies to the express
warranties, then an ambiguity exists in the EMSA arising out of the language added to Paragraph
1.e. and Paragraph 6 of the EMSA. The ambiguity is this: (i) Paragraph 6 of the EMSA states
that there are no exceptions to the express warranties; (i) Paragraph 1.e. of the agreement states
that the sale is "as is".

The ambiguity is created by language added to each paragraph of the form. Where a
contract can have two possible meanings, it is ambiguous and extrinsic evidence of the parties’

intent must be received and considered. C.J. Realty v. Willey, 758 P.2d 923 (Ut. App. 1988).

In such a case where evidence must be received, the granting of a Motion to Dismiss would be
inappropriate. In ruling on a Motion to Dismiss for failure to state a claim, which the trial court
did in this case, the court must construe the Complaint in the light most favorable to the plaintiff

and indulge all reasonable inferences in his favor. Mountier v. Power & Light Co., 823 P.2d

1055 (Utah 1991). The Affidavit of Bruce Manka (R.76) sets forth Manka’s understanding that

the added language in the EMSA did not affect the express warranties. Manka’s Affidavit also
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reflects that Ziter never indicated to him that Ziter believed the added language eliminated the
express warranties. If Ziter had some belief or expectation that he was eliminating the express
warranties, he was obligated to make that desire known to Manka. Unexpressed intentions are

not enforceable. Zions First Nat. v. B. Jensen Interiors, 78/ P.2d 478, 480 (Utah A. 1989).

In the alternative, at a minimum, the agreement is ambiguous.

CONCLUSION

For the foregoing reasons, the Order of the District Court dismissing the Complaint
should be set aside in its entirety, this Court should determine as a matter of law that the express
warranties were not excluded, and the matter should be remanded to the District Court for trial
on the issue of plaintiffs’ damages.

DATED this fz day of March, 1995.

Y

Keith W. Meade
COHNE, RAPPAPORT & SEGAL
Attorney for Plaintiffs/Appellants
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was
. . G .
mailed, postage fully prepaid, on the Z day of March, 1995, to the following:

Ira B. Rubinfeld, Esq.

Steven W. Call, Esq:

RAY, QUINNEY & NEBEKER
79 South Main Street, Suite 500
P.O. Box 45385

Salt Lake City, UT 84145

VZ

L3 \

(lj/manka.brf)
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ADDENDUM

COURT’S MINUTE ENTRY
JUDGMENT
EARNEST MONEY SALES AGREEMENT ("EMSA")
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COURT’S MINUTE ENTRY



IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

Melvin Grossgold, : MINUTE ENTRY
Plaintiff, :
Civil No~930907514 CN
VS.
JUDGE FRANK G. NOEL
James C. Ziter,
Defendant.

The court has reviewed defendant’s Motion to Dismiss together with the memos filed in
connection therewith, heard oral argument on the 8th day of August, 1994 and having taken the
matter under advisement now rules as follows:

The court grants defendant’s motion for the reason that the language contained in the

contract, "Buyer accepts property "as-is"", is clear and unambiguous. This provision is typed
into the contract and supersedes the other printed provisions of this pre-printed form, particularly
those general provisions which are pre-printed in fine print on the reverse side of one of the
pages of the contract. The language the parties used "buyer accepts property as is" has been

given legal significance by the courts of Utah and in the opinion of the court is clear and

unambiguous and accordingly grants defendant’s motion.
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GROSSGOLD V. ZITER PAGE TWO MINUTE ENTRY

As to the second ground for defendant’s motion the court is of the opinion that defendant
Ziter does not have standing to assert the Statute of Frauds with regard to the oral assignment
of the earnest money contract from Manka to Grossgold.

Counsel for defendant is to prepare an order consistent with this ruling.

Dated this g ~ day of August, 1994.
Frank G. Noel
District Court Judge
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GROSSGOLD V. ZITER PAGE THREE MINUTE ENTRY

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the foregoing Minute Entry,
)
postage prepaid, to the following on this E( day of August, 1994.

Keith W. Meade

COHNE, RAPPAPORT & SEGAL
Attorney for Plaintiff

P. O. Box 11008

Salt Lake City, UT 84147-0008

Steven W. Call

RAY, QUINNEY & NEBEKER
Attorney for Defendant

79 South Main Street

Salt Lake City, UT 84145-0385
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IRA B. RUBINFELD (A4244) R ;
STEVEN W. CALL (A5260) N

RAY, QUINNEY & NEBEKER Fat. ?IW
79 South Main Street

Salt Lake City, Utah 84145-0385

Telephone: (801) 532-1500

Attorneys for Defendant
James C. Ziter

IN THE THIRD DISTRICT COURT

FOR SALT LAKE COUNTY, STATE OF UTAH

MELVIN GROSSGOLD and : ORDER DISMISSING

BRUCE MANKA, : CASE AND AWARDING
: REASONABLE ATTORNEYS’
Plaintiffs, : FEES AND COSTS

\2
Civil No. 930907514CN
JAMES C. ZITER,
Judge Frank G. Noel
Defendant.

On August 8, 1994, a hearing was held before the above Court on the motion of
defendant James C. Ziter to dismiss the Amended Complaint filed by plaintiffs Melvin
Grossgold and Bruce Manka. Steven W. Call and Ira Rubinfeld of Ray, Quinney & Nebeker
appeared on behalf of defendant James C. Ziter and Jeffrey L. Silvestrini of Cohne,

Rappaport & Segal appeared on behalf of plaintiffs Melvin Grossgold and Bruce Manka.

-
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The Court having considered the defendant’s Motion to Dismiss, the memoranda and
affidavits filed in support and opposition thereto and having considered defendant’s
subsequent Motion for Additur of Reasonable Attorneys’ Fees and Costs and for other cause

appearing,

HEREBY ORDERS THAT:

1. Defendant’s Motion to Dismiss is hereby granted on the basis that the language
contained in the Earnest Money Sales Agreement providing that "Buyer accepts property as-
is" is clear and unambiguous, that the provision was typed into the Agreement and supersedes
the other printed provisions on the pre-printed Agreement, particularly those general
provision that are pre-printed in fine print on the reverse side of one of the pages to the
Agreement.

2. Defendant’s Motion for Additur of Reasonable Attorneys Fees and Costs is
granted on the grounds that the Agreement between the parties provided for the award of
attorneys fees.

3. Plaintiffs shall pay to defendant $ 8,703.50 in attorneys’ fees which have
determined to be reasonable pursuant to Rule 4-501 of the Utah Code of Judicial
Administration.

4. Plaintiffs shall pay to defendant the costs of the action in the amount of

$647.25 in compliance with Rule 54(d) of the Utah Rules of Civil Procedure.
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Order Dismissing Case
and Awarding Reasonable
Attorneys Fees and Costs

5. This Order is final as to the matters ruled upon and shall be entered by the Clerk

of the Court without delay pursuant to Rule 54(b) of the Utah Rules of Ci vil Procedure.

DATED this / / day of October, 1994. -

BY THE COUR %

JUDGE FRANK G. NOEL
District Court Judge

Approved as to form:

COHNE, RAPPAPORT & SEGAL
Jeffrey L. Silvestrini

Keith W. Meade

Attorneys for plaintiffs

89076/swc
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EARNEST MONEY SALES
AGREEMENT ("EMSA")



_— ol MUVINE T OALED AU TENENI|
Legend Yes (X) No (O)

This 1s a legally binding contract. Read the entire document carefully before signing.

REALTOR®

GENERAL PROVISIONS @

AOuUAL =Owrte=]

(Sect'o"s) orseQatyaity
A INCLUDED ITEMS. Unless excluded herein, this sale shall include all fixtures and any of the following items if presently attached to the property, plumbing, heating,
ir conditioning and ventilating fixtures and equipment, water heatsr, built-in apphiances, light fixtures and bulbs, bathroom fixtures, curtains and draperies and rods, win-

ow and door screens, storm doors, window blinds, awnings, installed television antenna, wall-to-wall carpets, water softener, automatic garage door opener and transmit-
(s) fencing, trees and shrubs

B INSPECTION Uniess otherwise indicated, Buyer agrees that Buyer is purchasing said property upon Buyer's own examination and judgment and not by reason
any representation made to Buyer by Seller or the Listing or Selling Brokerage as lo its condttion, size, location, present value future value, income herefrom or as
yits production Buyer accepts the property in “‘as 1s'’ condition subject to Seller’'s warranties as outlined in Section 6 In the event Buyer desires any additional inspection,
ad inspection shall be allowed by Seller but arranged for and paid by Buyer

C SELLER WARRANTIES. Seller warrants that (a) Seller has received no claim nor notice of any building or zoning violation concerning the property which has not
will not be remedied prior to closing, (b) all obligations against the property including taxes, assessments, mortgages, liens or other encumbrances of any nature shall

3 brought current on or before closing, and (c) the plumbing, heating, air conditioning and ventilating systems, electrical system, and applances shall be sound or In
wisfactory working condition at closing

D CONDITION OF WELL. Seller warrants that any private well serving the property has, to the best of Seller's knowledge, provided an adequate supply of water and
ntinued use of the well or wells i1s authorized by a state permit or other legal water right

£ CONDITION OF SEPTIC TANK. Seller warrants that any septic tank serving the property 1s, o the best of Seller's knowledge, in good working order and Seller
1s no knowledge of any needed repairs and it meets all applicable government health and construction standards.

F ACCELERATION CLAUSE. Not less than five (S) days prior to closing, Seller shall provide to Buyer written verification as to whether or not any notes, mortgages,
«eds of trust or real estate contracts against the property require the consent of the holder of such instrument(s) to the sale of the property or permit the holder to raise
3 interest rate and/or declare the entire balance due i1n the event of sale. If any such document so provides and holder does not waive the same or unconditionally
prove the sale, Buyer shall have the option to declare this Agreement null and void by giving written notice to Seller or Seller's agent prior to closing In such case,

earnest money received under this Agreement shall be returned to Buyer It 1s understood and agreed that if provisions for said “'Due on Sale' clause are set forth
Section 7 heren, alternatives allowed herein shail become null and void

3 TITLE INSPECTION. Not less than five (5) days prior to closing, Seller shall provide to Buyer either an abstract of title brought current with an attorney’s opinion
a preliminary title report on the subject property. Prior to closing, Buyer shall give written notice to Seller or Seller's agent, specifying reasonable objections to title
ereafter, Seller shall be required, through escrow at closing, to cure the defect(s) to which Buyer has objected. If said defect(s) 1s not curable through an escrow agree-
nt at closing, this Agreement shall be null and void at the option of the Buyer, and all monies received herewith shall be returned to the respective parties

1 TITLE INSURANCE. If title insurance is elected, Seller authorizes the Listing Brokerage to order a preliminary commitment for a policy of title insurance to be issued
such uitle insurance company as Seller shall designate Title policy to be issued shall contain no exceptions other than those provided for in said standard form, and
encumbrances or defects excepted under the final contract of sale. If title cannot be made so insurable through an escrow agreement at closing, the earnest money

ill, uniess Buyer elects to waive such defects or encumbrances, be refunded to Buyer, and this Agreement shall thereupon be terminated. Seller agrees to pay any
cellation charge.

EXISTING TENANT LEASES. If Buyer is to take title subject to an existing lease or leases, Seller agrees to provide to Buyer not less than five (5) days prior to closing
opy of all existing leases (and any amendments thereto) affecting the property. Unless reasonable written objection is given by Buyer to Seller or Seller's agent prior
:losing, Buyer shall take title subject to such leases. if the objection(s) is not remedied at or prior to closing, this Agreement shall be nuil and void

. CHANGES DURING TRANSACTION. During the pendency of this Agreement, Seiler agrees that no changes in any existing leases shall be made, nor new leases
ared into, nor shall any substantial alterations or improvements be made or undertaken without the written consent of the Buyer.
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Legand YeaX) NO(U) EARNEST MUNRY RECEIPT

DATE: June 2, 1992

The undersigned Buyer BRUCE MANKA & licensed agent acting on own account haroby degosite with Broker
as EARNEST MONEY. the amaunt of _SLX THOUSAHD AND NO/1QQ * * * * * % % * % & & % ¥ w & ®6,000.00
In the form of _&_cheek, to ba deposited upon mutual agresment, T
whioh el be depatited ; eccordance with applicable State Law. - -
COMMERCE PROPERTIES 355-5100 ‘Racewad by .
Arokeruge Phone Number Kip Paul

OFFER TO PURCHASE

1. PROPERTY DESCRIFYION The shove staled EARNEST MONEY ‘f gjven to secure and aaoly on the purchese of tha p wwawd or 234 FaSt
100 Sguth inthe Cayof __9d1L Laxe County of "Salt Lake U

aubect to any redrictive covenants, zoning regulations, utllity or gther assementa or rights of way, govemmewnt patents or stae deeds of racord approved by Buys
accordance with 8ectian G. Said prcpecty is owned by Zeitter, a licansed agant

wsi_legal to follow,
CHECK APPLICABLE BQXES:;
T uNmpAOVED REAL PROPEATY [ Vacant Lot [ Vacant Acreage [ Other
X IMPROVED AEAL PROPEATY [ Commercia [ Resicantial  [1 Condo [ Other
(8) included ftema. Unlesa excluded below, this sale shail includa all fixtures and any nf the tama rhawn It Sactin A it presantly attached lo the prope
The tollawing perscnal property shail tiso b included i this asle and convayed under separgie Bill ot Bale wRn wurcastieg as ta tits.
A1 personal Property Qwngd by Jeller currently on prgn?ses.
(b) Exchuded tama. The lollowing items are specifically exciuded from this see: NP0

ag sellars, and is more pariicularly descri:

(c) CONNCCTIONS, UTHITIES AND OTHER RIGHTH. Seller rapreents {nel 'he praperty includes the folowing :met \ents n the putchase pt
(ﬁ public sawer & coanected (Q weil (3 connected [ other etactricity u.g"conn-clod
Q coptiv tank -3 connectad irrigabon wabar | sacandary system ingrean A egrean by prauw SUsament
@ other asaiiary system # ot shares :__ Company dedicuted road raved
v, pubile waler £ comected @ TVantenna (] maser atenna [ prowings curp and Quiter
@ pewvate water (1 connected X naturat gas X connected ethar righcs
(d) Survey. A canfied 'wmy (C shall ba furnished at the axpense of pror ta dogmg,E shall not be furmist

() Buyar Inepuction. Buyar hac mage a vieual Inspecticn of tha property and wbjoc( 10 Secbon 1 (c) above and 6 below, accepte it in Re present phys
congtion, exaeor __NOTE,  BUYEr accepts property “"as-1s”.

ALYt s -

2. FURCHASE PRICE AND FINANGING. Te total siurchasa prics for the property k_F LYE _HUNDRED FIVE THOUSAND AND NO/100 * *
¥k k k ok ok Kk ok kR K KX KKK XK KKK X h0 0.00 .y whish shall ba peid us faiic

s 6.000.00 wnen npu_m«; the aforedescribed EAANEST MONEY DEPOSIT: '
$_39,000,00 repreasnting the approximate balance of CASH DOWN PAYMENT & closing.
$ ___:_Q-_, reprosanting the appmulrﬁmo balanca of an existing morigage, trust déed note, real estate cantract or other ancumbrancs ta ba assumed by by

which obligution bears irbacedt 3l 04 par kroum With sonthly paymenta of 8
which Incluce:  (J principal; {0 tnterest; ‘(] eaxes:* (J neursnce; ;- (J'condo tess:  (J other )

3 ~Ne repressntng the approximate balance of an additional sxisting morgsge, tudt doad nota, red edtatd contract dr other encumbrances to
ascumad by Buyer, which obligation beers interest at % par annum with manthly paymanta of § .

which incuce: (D principat; [ nterest; [ taxas; [ lnsurance: [ condo lesas: 3 ocher .
[] W reprseanting belance, H any, induding procseds from a new mortgege lowr, oc suder finending, (6 ba paid 28 folloun: ___§e] iEY‘ tO___

carry A1l Inclusive Trust Deed and Note et 10 25_year amortization, monthTy P

$4343.24. Buver aarees to accept payments of ngQQLOO for_the first 24 months.
3 -Q-__ owe Any negative agcrual shall increase principal balance.

¢ 505,000.00] TOTAL PURCHASE PRICE

if Buyer 13 required 10 4ssuma an underlying obligation (in which case Section P shall also apply) andior ohain outsioe linancing, Buyer agress W uav bewt ofl
10 assume anc/or Procure amae and tua offer id made aubjact lo Buyer qualfying for angd lendng MeRULON grantng swid assumption and/or inanaing. Buyer saf
10 make appication within __.__QLQ__ days arter Sater's sccaptanca of this Agreement o assurme e underying oovilgation and/or otxain the new finanain
aninterest ratancttmexceed __[1/3 8. 11 Buyer does nat quality for tha mssumpt on sndior finencing within n/a diys after Beller'e uccepta
of this Agraement, this Agreement anall ba voidanie at tha option of tha Seller upon written notice. Satter agrees to pay Up (0 ____D.__E_‘____. mortgegs (oan disce

" parriz, not to exceed $ r/a In addition, sedler agrees to pay 8____!![1._..__. 10 be used for Buyer's other loan costs,

Page two of a four pege larm Bellat'y Inltinly (,\[)%— Date __éi_ié’ Buyer's lnm-h((\{\w ) Date

N,




PR -d-(-- e U Y S SO aYTETIO TUIHEN good and masKetable title 0 the property. suly

lo encumbrencaa and exoeptions nted her videacsd b a currgnt poticy of tite ngurence in th Nt ol haa ‘

e e o (82“ Saction b, Y potcy purchase prcs [ ¢n abatruct of titlg drought gum
4 INSPECTION OF TITLR, in sccordance with Saction . Buyer shall have the opportungy o in the dtie to the sLejoat .

sn@ct o any xising reatrictive covenanty, lndudng &andominkit restriciions (CC A A's). Buywr L has 5@3 not reviewsd w’f&’m&ﬁ&“’cé?w?;&f &“meﬁw‘l
5. VESTING OF TITLE, Tite shall vest in Buyer as trlowe: 10 be divected by Buyer,

6. SELLEMS WARRANTIES. In addition t4 warrtantes contsined In Section C, tha foflowing Rems st slvo wacranted: None.

Exceptions o the above and S9ction C shall be imtted to the fellowing: None,
7, 3PECIAL CONRIDERATIONS AND CONYINGENCIES. This offer lc made 10 the lllowing «peaiw conditivns andlor oontingencies which must te satlefl
prior % giooing: _LIDON depnsiting an additi :

-refypdable earnest mone uyer shall be
ahle ta extend plasing an additjonal 30 days, Buyer to take aver responsibility for back taxe
. 6.000.00. Sel] .

t s commission to Commerce
droperties at time of closing.  [f rlosing t

ime after 6/30/92, purchase price
8. OLOSING OF SALE. This Agreamant wisl ba cloaed on or bulors .19 927 ot « reanonanie locaion (o be designated t

Seller, aubject 1o Sactlon Q. Upon demand. Buyar shall depaait with the veorow closing offlos all docUmants nacestary 19 CoMplets the purchess in acoordance wi
this Agreemant. Prorsiicna sot fordh in Section 8 shalf be mude as of [ cute of possassion X1 date of closing [ ather

9. PORRERSION. Sallar chall deliver posiatyion to Buyer on ~1ac ing unives by o agreamam ot 5 . .
10. AGENCY Of8CLOBURE. Al the mn? of this Agrement the listing agent __.: Kin Paul : (X 8ellor () Buye
and the salling agant Kip Pau fopresants

() Bailer () Buyer, Buyer and Sailer confkem that priar to signing thie Agreetns
writtan disclasurs of the agency relstionahip(s) was prowded to himyher. (} ) Buyoc's N“.‘é‘ ) Sellars Initig)e,
|

11. GENERAL PROVISIONS. UNLESS OTHERWISE INDIGATED ABQVE JTHE GENERAL PROVIS SECTIONS ON THE AEVERSE 8IDE MEREQF HAVE BRE
ACCEPTED 8Y YHE BUYER AND GELLER AND ARE INCORPORATED INTO THIS AGRERMENT 3Y REFERGNCE

12 AGREEMENY TO PURCHASE M[D TIME LIMIT FOR ACCENTANCK. Buyer offers to purchasa the property on tha abovo lerme and oanditions. Salter she

have untl LU= (amiem £ , 18127 10 accapt this ofier, Uniews accepied, this offer shail lapte and the Aqert shall remurm the EANES
MONEY 1o the Buyer.

yay \ .
W/f(m Qv(_}—/’ (Dae) (Mdresa) (Phone) \§BNTAX It

(Ruyes's Signature) (Due) {Address) (Phone) _ (S3NTAX (T
CHECK ONE E - ‘
CCEPTANCE OF OF?!H TO PURCHABE: Satior horeby ACCEPTS the (oregoing otlar on the terms and condiione epecifiod Kove.
[0 REMCTION. Seiwr herahy REJECTS the foregomg offer. _____ (Badler's inktials)
[J COUNTER OFFER. Selier horaby ACCEPTS the faregaing offar BUBJECT TO the exoepiions or modiications a3 spectfied belyy or in the uttachod Addendum, an
presents sald COUNTER OFFER for Buvers accastanca Ruver shail have untd AN ey 1B .. to accept W tem
specifed below.

>**and down payment to he increased $5,000.00. In consideratior af the reduced down payment,
Buyer agrees to {nstall new boiler by 9/15/92. ’

——

. é.fz:?z./ - - - . R S .
{Data) (Tiene) (Addroas) (Prone) (8SN/TAX 10
(Salier™ Signatur) {Date) (Time) (Adreas) (Phone) (SSNMTAX 1D
CRECK ONE:
[0 ACCEPTANCE OF COUNTER OFFER. Buyer heteby ACCEPTS the COUNTEN CFFER
0 REJECTION. Buyer heraby REJECTE the COUNTEN OFFER. — —— ——— (Buyer’s Initam)

0 COUNTER OFFEA. Buyer hareby ACCERTE tha COUNTER OFFER with modifications an sttachéd Addendum.

{Buysr's Signature} {Owte) {Tie) (Buysc's Spnanue) (Oate) (Mene)
DOCUMENT REGEIPT
Sata Law requires Brotox to furniah Buywr and Seiler with coples of titis Agreement bewing af sigraturea. (One of the fsllowing atemadives must thersfare be campleted)
A © i of & final cooy of the foregaing Agresment beering el :
QIGNATPRE OF § S 7Z o sUvER
VA A4 - e
[~/ 7 Coe = —— —
8. (0 | pevonaity caused w Snal copy of the foregeing Agrewnent bearing el mgneturs to be mailed on 19 by

Cartifiad Mail and retuen receipt aftashed herew 1o the (] Seiier [ZBuyer. Sent by
fage throe of a four page form




K AUTHORITY OF SIGNATORS. It Buyer or ¢ 1S @ corporation, partnership, trust, estate, or other enti. s person executing this Agreement on its behalf warrants
s or her authority to do so and to bind Buyer v, oeller

L COMPLETE AGREEMENT — NO ORAL AGREEMENTS. This instrument constitutes the entire agreement between the parties and supersedes and cancels any
2d all prior negotiations representations warranties, understandings or agreements between the parties There are no oral agreements which modify or affect this agree-
ent This Agreement cannot be changed except by mutual wntten agreement of the parties.

M COUNTER OFFERS. Any counter offer made by Seller or Buyer shall be in writing and, if attached hereto, shall incorporate all the provisions of this Agreement
ot expressly modified or excluded therein

N DEFAULT/INTERPLEADER AND ATTORNEY'S FEES. In the event of default by Buyer, Seller may elect to either retain the earnest money as hquidated damages
to institute suit to enforce any nights of Seller. In the event of default by Seller, or i this sale fails to close becauss of the noasatisfaction of any express condition
contingency to which the sale i1s subject pursuant to this Agreement (other than by virtue of any default by Buyer), the earnest money deposit shall be returned to
uyer Both parties agree that should either party default 1n any of the covenants or agreements herein contained, the defaulting party shall pay all costs and expenses,
cluding a reasonable attorney s fee, which may arise or accrue from enforcing or terminating this Agreement or 1n pursuing any remedy provided hereunder or by ap-
icable law, whether such remedy 1s pursued by filing suit or otherwisa. In the event the principal broker holding the earnest money depostt is required to file an in-
rpleader action in court to resolve a dispute over the earnest money deposit referred to herein, the Buyer and Seller authorize the principal broker to draw from the
irnest money deposit an amount necessary to advance the costs of bringing the interpleader action. The amount of deposit remaining after advancing those costs shail
2 interpleaded into court in accordance with state law. The Buyer and Seller further agree that the defaulting party shall pay the court costs and reasonable attorney's
es incurred by the principal broker in bringing such action.

O ABROGATION. Except for express warranties made n this Agreement, execution and delivery of final closing documents shall abrogate this Agreement

P RISK OF LOSS. All nisk of loss or damage to the property shall be borne by the Seller until closing In the event there s loss or damage to the property between
e date hereof and the date of closing, by reason of fire, vandalism, flood, earthquake, or acts of God, and the cost lo repair such damage shall exceed ten percent
0%) of the purchase price of the property, Buyer may at his option either proceed with this transaction if Seller agrees 1n writing to repair or replace damaged property
10r to closing or declare this Agreement null and void. If damage to property 1s less than ten percent (10%) of the purchase price and Seller agrees in writing to repair
replace and does actually repair and replace damaged property prior to closing, this transaction shall proceedkas agreed.

Q TIME IS OF ESSENCE—UNAVOIDABLE DELAY. In the event that this sale cannot be closed by the date provided herein due to interruption of transport, strikes,
e, flood, extreme weather, governmental regulations, delays caused by lender, acts of God, or similar occurrences beyond the control of Buyer or Seller, then the closing
ite shall be extended seven (7) days beyond cessation of such condition, but in no event more than fifteen (15) days beyond the closing date provided herein Thereatter,
ne i1s of the essence This provision relates only to the extension of closing dates. *‘Closing” shall mean the date on which all necessary instruments are signed and
livered by all parties to the transaction

R CLOSING COSTS. Seller and Buyer shall each pay one-half (‘%) of the escrow closing fee, unless otherwise required by the lending institution. Costs of providing
@ insurance or an abstract brought current shall be paid by Seller. Taxes and assessments for the current year, insurance, if acceptable to the Buyer, rents, and interest

assumed obligations shall be prorated as set forth in Section 8. Unearned deposits on tenancies and remaining mortgage or other reserves shall be assigned to Buyer
closing

S REAL PROPERTY CONVEYANCING. If this agreement is for conveyance of fee title, title shall be conveyed by warranty deed free of defects other than those ex-
pted herein If this Agreement is for sale or transfer of a Seller's interest under an existing real estate contract, Seller may transfer by either (a) special warranty deed,

ntaining Seller's assignment of said contract in form sufficient to convey after acquired titie or (b) by a new real estate contract incorporating the said existing real
tate contract therein

T NOTICE. Uniess otherwise provided in this Agreement, any notice expressly required by it must be given no later than two days after the occurrence or non-occurrence
the event with respect to which notice 1s required If any such timely required notice is not given, the contingency with respect to which the notice was to be given
automatically terminated and this Agreement 1s 1n full force and effect. If a person other than the Buyer or the Seller 1s designated to receive notice on behalf of the
iyer or the Seller, notice to the person so designated shall be considered notice to the party designating that person for receipt of notice

U BROKERAGE. For purposes of this Agreement, any references to the term, ‘‘Brokerage’’ shall mean the respective listing or selling real estate office

vV DAYS. For the purposes of this Agreement, any references to the term, ‘‘days’’ shall mean business or working days exclusive of legal holidays
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Legend Yes (X) No (O)

This 1s a legally binding contract. Read the entire document carefully before signing

REALTOR®

GENERAL PROVISIONS @

(OuAL WOULmG
(Sections) oeromTomTY

A INCLUDED ITEMS Unless excluded herein, this sale shall include all fixtures and any of the following items If presently attached to the property, plumbing, heating,
ir-conditioning and ventilating fixtures and equipment, water heater, built-in apphances, hght fixtures and bulbs, bataroom fixtures, curtains and drapenes and rods, win-
ow and door screens, storm doors, window blinds, awnings, installed television antenna, wall-to-wall carpets, water softener, automatic garage door opener and transmit-
2r(s) fencing, trees and shrubs

B INSPECTION Unless otherwise indicated, Buyer agrees that Buyer I1s purchasing said property upon Buyer's own examination and judgment and not by reason
f any representation made to Buyer by Seller or the Listing or Selling Brokerage as to its condition, size, location, present value, future value, income herefrom or as
> its production Buyer accepts the property in “‘as s’ condition subject to Seller’'s warranties as outlined in Section 6 In the event Buyer desires any additional inspection,
aid inspection shall be allowed by Seller but arranged for and paid by Buyer

C SELLER WARRANTIES Seller warrants that (a) Seller has received no claim nor notice of any building or zoning violation concerning the property which has not
r will not be remedied prior to closing (b) all obligations against the property including taxes, assessments, mortgages, liens or other encumbrances of any nature shall
e brought current on or before closing, and (c) the plumbing, heating, air conditioning and ventilating systems, electrical system, and applhances shall be sound or in
atisfactory working condition at closing

D CONDITION OF WELL Seller warrants that any private well serving the property has, to the best of Seller's knowledge, provided an adequate supply of water and
ontinued use of the well or wells is authorized by a state permit or other legal water nght

E CONDITION OF SEPTIC TANK Seller warrants that any septic tank serving the property 1s, to the best of Seller's knowledge 1n good working order and Seller
as no knowledge of any needed repairs and it meets all applicable government health and construction standards

F ACCELERATION CLAUSE. Not less than five (5) days prior to closing, Seller shall provide to Buyer written verification as to whether or not any notes, mortgages,
eeds of trust or real estate contracts against the property require the consent of the holder of such instrument(s) to the sale of the property or permit the holder to raise
\e Interest rate and/or declare the entire balance due in the event of sale If any such document so provides and holder does not waive the same or unconditionally
pprove the sale, Buyer shall have the option to declare this Agreement null and void by giving written notice to Seller or Seller’'s agent prior to closing In such case,

Il earnest money received under this Agreement shall be returned to Buyer It is understood and agreed that if provisions for said *‘Due on Sale’ clause are set forth
| Section 7 heren, alternatives allowed herein shall become null and void

G TITLE INSPECTION. Not less than five (5) days prior to closing, Seller shall provide to Buyer either an abstract of title brought current with an attorney's opinion

- a preliminary title report on the subject property. Prior to closing, Buygr shall give written notice to Seller or Seller's agent, specifying reasonable objections to titie
hereafter, Seller shall be required, through escrow at closing, to cure the defect(s) to which Buyer has objected If said defect(s) s not curable through an escrow agree-
ient at closing, this Agreement shall be null 'and void at the option of the Buyer, and all monies received herewith shall be returned to the respective parties

H TITLE INSURANCE. If title insurance 1s elected, Seller authorizes the Listing Brokerage to order a preliminary commitment for a policy of title insurance to be issued
y such title insurance company as Seller shall designate \Tttle policy to be issued shall contain no exceptions other than those provided for in said standard form, and
e encumbrances or defects excepted under the final contract of sale. If title cannot be made so insurable through an escrow agreement at closing, the earnest money

1all, unless Buyer elects to waive such defects or encumbrances, be refunded to Buyer, and this Agreement shall thereupon be terminated. Seller agrees to pay any
incellation charge

| EXISTING TENANT LEASES. If Buyer is to take title subject to an existing lease or leases, Seller agrees to provide to Buyer not less than five (5) days prior to closing
copy of all existing leases (and any amendments thereto) affecting the property Unless reasonable written objection 1s given by Buyer to Seller or Seller's agent prior

closing, Buyer shall take title éubject to such leases If the objection(s) 1s not remedied at or prior to closing, this Agreement shall be null and void

J CHANGES DURING TRANSACTION. During the,pendency of this Agreement, Seller agrees that no changes in any existing leases shall be made, nor new leases
rtered into, nor shall any substantial alterations or improvements be made or undertaken without the,written consent of the Buyer.

AGE ONE OF A FOUR PAGE FORM



-egend . Yes(X) No(QO) EARNEST MONEY RECEIPT

DATE June 2, 1992

The undersigned Buyer [lE[ (JROSSGOLD hereby deposits with Brokerage

1 EARNEST MONEY the amount of _S1X [HOUSAND AND NO/1JQ ™ * * * * > * % * ¥ r 4 ¥+ x *pojars (5 5, 2,00 )
nthe formof___a Chieck, L0 be deposited upon mutual agreement,
vhich shall be deposited in accordance with applicable State Law

COMMERCE PROPERTIES ~ 35H-5100 Recewed by

3rokeraq_e Phone Number

Kip Paul
OFFER TO PURCHASE

1 PROPERTY DESCRIPTION The above stated EARNEST MONEY 1s given to secure and apply on the purchase of the property situated at _234_&'151._
100 South in the City of Salt lake County of Salt lake Utah,
>ubject to any restrictive covenants zoning regulations utility or other easements or rights of way, government patents or state deeds of record approved by Buyer in
accordance with Section G Said property is owned by __Zemeu_lj.ﬁﬁﬂi&d_ﬁgﬁﬂ_t—_ as sellers and 1s more particularly described
as__legal to follow.
CHECK APPLICABLE BOXES
(J UNIMPROVED REAL PROPERTY [ Vvacant Lot [ vacant Acreage (] Other
[ IMPROVED REAL PROPERTY 0 commercial (X Residential  [J Condo  [J Other
(a) Included 1items Unless excluded below, this sale shall include all fixtures and any of the items shown in Section A If presently attached to the property

The following personal property shall also be included in this sale and conveyed under separate'Blll of Sale with warranties as to title

_A11l personal property owned by Seller currently on premises.

(b) Excluded items The following items are specifically excluded from this sale None.

(c) CONNECTIONS, UTILITIES AND OTHER RIGHTS Seller represents that the property includes the following improvements n the purchase price

(A public sewer [Xconnected @ wen (J connected O other XJ etectricty K connected
© septic tank (J connected @ irnigation water / secondary system © ingress & egress by private easement
[0 other sanitary system #ofshares______ Company_____ [X dedicated road K] paved
! public water Xeonnected @ TV antenna [ master antenna [ prewired X curb and gutter
Y] private water O connected Dﬂ natural gas [3 connected B) other nghts
(d) Survey A certified survey [J shall be furnished at the expense of prior to closing [X] shall not be furnished

(e) Buyer Inspection Buyer has made a visual inspection of the property and subject to Section 1 (c) above and 6 below accepts it in its present physical
condition except ___None, Buyer accepts property "as@is",

2 PURCHASE PRICE AND FINANCING The total purchase price for the property 1s_F LVE _HUNDRED THOUSAND AND NO/100 * * * * *
* ok ok ok ok Kk ok ok ok k ok ok k ok ok k ok ok ok ok Kk x * Dollars (3506.000.00 ) which shall be paid as follows
$ o) 0 10.00 which represents the aforedescribed EARNEST MONEY DEPOSIT
$ _3_9_._0_0_0_._0_0 representing the approximate balance of CASH DOWN PAYMENT at closing
s =0-_ representing the approximate balance of an existing mortgage trust deed note, real estate contract or other encumbrance to be assumed by buyer

which obligation bears interest at % per annum with monthly payments of $
which include 0O principal, O interest O taxes O Insurance, _O condo fees, O other
$ ___-D-_\_ representing the approximate balance of an additional existing mortgage, trust deed note, real estate contract or other encumbrances to be
assumed by Buyer, which obligation bears interestat ___ % per annum with monthly payments of $
which include O principal, O Interest, O taxes O insurance, O condo fees, O other -
$ 4_69_:_M representing balance, if any, including proceeds from a new mortgage loan, or seller financing, to be paid as follows Seller to c

carry A1l Inclusive Trust Deed and Note at 10%%, 25 year amortization., monthly P/I
$4343.24. Buyer agrees to accept payments of $3500.00 for the first 24 months.
$__ -0-  owe _Any negative accrual shall increase principal balance, =

$ 505,000.00| TOTAL PURCHASE PRICE

If Buyer 1s required to assume an underlying obligation (in which case Section F shall also apply) and/or obtain outside financing, Buyer agrees to use best efforts
to assume and/or procure same and this offer 1s made subject to Buyer qualifying for and lending institution granting said assumption and/or financing Buyer agree<
to make application within ____ﬂLﬁ_ days after Seller's acceptance of this Agreement to assume the underlying obligation and/or obtain the new financing a

an interest rate not to exceed __ﬂ[ﬁ__ % If Buyer does not qualify for the assumption and/or financing within _[\_L__ days after Seller’s acceptance
of this Agreement this Agreement shall be voidable at the option of the Seller upon written notice Seller agrees to pay up to n/a mortgage loan discoun
points, not to exceed $ n/a In addition, seller agrees to pay $ n/a to be used for Buyer's other loan costs

e
Page two of a four page form Seller’s Initials ((%) ( ) Date Buyer’s Initials (%( ) Date
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ate cdntrac[ Lransrer or Seller s ownersnip inerest s. +€ Maae as setiorn in Secuon S. dS8lier agrees 10 1urn ‘300 ana marketanie utie 10 the property, subject =

ancumbrances and exceptions noted herein, evidenced by (X a current policy of title insurance in the amount of purchase price (J an abstract of title brought current,
1. dn attorney’s opinion (See Section H).

4. INSPECTION OF TITLE. In accordance with Section G, Buyer shall have the opportunity to inspect the title to the subject property prior to closing. Buyer shall take titie
ject to any existing restrictive covenants, including condominium restrictions (CC & R's) Buyer [ has Lihas not reviewed any condominium CC & R's prior to signing this Agreement.

5. VESTING OF TITLE. Title shall vest in Buyer as follows: _ L0 D@ a:racted by Buyer.

6. SELLERS WARRANTIES. In addition to warranties contained in Section C, the following items are also warranted: None.

:eptions to the above and Section C shall be limited to the following: None.

7. SPECIAL CONSIDERATIONS AND CONTINGENCIES. This offer is made subject to the following special conditions and/or contingencies which must be satisfied
v to closing:_Upon_depositing an additional $3,000.00 non-refundable earnest money, Buyer shall be

ble to extend closing an additional 30 days. Buyer to take over responsibility for back taxes
n an amount not to exceed $6,000.00. Seller agrees to pay a 3% sales commission to Commerce
roperties at time of closing. If closing takes place any time after 6/30/92, purchase price **

8. CLOSING OF SALE. This Agreement shall be closed on or before 6/30 , 19 92 at a reasonable location to be designated by

er, subject to Section Q. Upon demand, Buyer shall deposit with the escrow closing office all documents ﬁecessary to complete the purchase in accordance with
Agreement. Prorations set forth in Section R shall be made as of [ date of possession | date of closing [J other
9. POSSESSION. Seller shall deliver possession to Buyer on closing unless extended by written agreement of parties.

0. AGENCY DISCLOSURE. At the signing of this Agreement the listing agent Ki p Paul represents ( X ) Seller () Buyer,
ithe selling agent K'l p Paul represents &7() SPIler () Buyer. Buyer and Seller confirm that prior to signing this Agreement
ten disclosure of the agency relationship(s) was provided to him/her. D& ) (‘\ A }\Buyer s initials ( ) (7Z) Seller’s initials. - .

1. GENERAL PROVISIONS. UNLESS OTHERWISE INDICATED ABOVE,"THE GENERAL PROVISION SECTIONS ON THE REVERSE SIDE HEREOF HAVE BEEN
SEPTED BY THE BUYER AND SELLER AND ARE INCORPORATED INTO THIS AGREEMENT BY REFERENCE.

2. AGREEMENT TO PURCHASE AND TIME LIMIT FOR ACCEPTANCE. Buyer offers to purchase the property on the above terms and conditions. Seller shall

8 until 5: OQKM/PM) 6/3 , 19 92 to accept this offer. Unless accepted, this offer shall lapse and the Agent shall return the EARNEST
NEY to the Buyer.

s SI?H?XU(B A ra (Date) (Address) (Phone) (SSN/TAX ID)

‘ ! r}/t’"\/ ~F ' -

rer's Sngnature) { M a (Date) (Address) (Phone) (SSN/TAX ID)
ICK'ONE
ACCEPTANCE OF OFFER TO PURCHASE: Seller hereby ACCEPTS the foregoing offer on the terms and conditions specified above.

REJECTION. Seller hereby REJECTS the foregoingoffer. _______ (Seller's inttials)
COUNTER OFFER. Seller hereby ACCEPTS the foregoing offer SUBJECT TO the exceptions or modifications as specified below or in the attached Addendum, and
esents said COUNTER OFFER for Buyer's acceptance. Buyer shall have until (AM/PM) ,19 to accept the terms

ecified below.

r‘and down payment to be increased $5,000.00. In consideration of the reduced down payment,
iyer agrees to install new boiler by 9/15/92. Tnhis Acquisition shall be part of a 1031 Tax

:ferred Exbbhnge by Buyer.

er's Sugnature / (Date) (Time) (Address) (Phone) (SSN/TAX ID)
"'{ . S %

er' s Slgnature) (Date) (Time) (Address) (Phone) (SSN/TAX ID)

CK ONE:

ACCEPTANCE OF COUNTER OFFER. Buyer hereby ACCEPTS the COUNTER OFFER
REJECTION. Buyer hereby REJECTS the COUNTER OFFER. (Buyer's Initials)
COUNTER OFFER. Buyer hereby ACCEPTS the COUNTER OFFER with modiications on attached Addendum.

\
er's Signature) (Date) (Time) (Buyer's Signature) (Date) © .. “(Time) A
w \
DOCUMENT RECEIPT \_ W\
ate Law requires Broker to furnish Buyer and Seller with copies of this Agreement bearing all signatures. (One of the followmg a\t’ernatlves mu{{lhe{e\ore be compleled)
acknowledge receipt of a final copy of the foregoing Agreement bearing all signatures: o . \ ~ \ S
RE OF SELLER SIGNATURE OF BUYER W ‘f/(\ T S i
7 ; Py a ) A S \ \f“ \ A
Date .. D I3
/ s CYF AT Ny T R
7 Date : ! e /lz)\ [ l \ Date
A
O personally caused a final copy of the foregoing Agreement bearing all signatures to be malled on__~ \ \'¥- bl :7 : S .19 by
fied Mail and return receipt attached hereto to the (] Seller (1Buyer. Sent by - - o\ WAy
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K. AUTHORITY OF SIGNATORS. If Buyer or Seiler is a corporation, partnership, trust, estate, or other entity, the person executing this Agreement on its behalf warranl
his or her authority to do so and to bind Buyer or Seller.

L. COMPLETE AGREEMENT — NO ORAL AGREEMENTS. This instrument constitutes the entire agreement between the parties and supersedes and cancels an
and all prior negotiations, representations, warranties, understandings or agreements between the parties. There are no oral agreements which modify or affect this agree
ment. This Agreement cannot be changed except by mutual written agreement of the parties.

M. COUNTER OFFERS. Any counter offer made by Seller or Buyer shall be in writing and, if attached hereto, shall incorporate all the provisions of this Agreemer
not expressly modified or excluded therein.

N. DEFAULT/INTERPLEADER AND ATTORNEY'S FEES. In the event of default by Buyer, Seller may elect to either retain the earnest money as liquidated damage
or to institute suit to enforce any rights of Seller. In the event of default by Seller, or if this sale fails to close because of the nonsatisfaction of any express conditiol
or contingency to which the sale is subject pursuant to this Agreement (other than by virtue of any default by Buyer), the earnest money deposit shall be returned t
Buyer. Both parties agree that should either party default in any_of the covenants or agreements herein contained, the defaulting party shall pay all costs and expenses
including a reasonable attorney’s fee, whlch may, arlse or accrue from enforcing or terminating this Agreemenl or in pursuing any remedy provided hereunder or by ap
plicable law, whether such remedy Is ‘pursued by filing suit or “otherwise. In the event'the principal broker holding the ‘earnest money deposit is required to file &n In
terpleader action in court to resolve a | dispute over the earnest money deposit referred to herein, the Buyer and’ Seller authorize the principal broker to draw from thi
earnest money deposit an amount necessary to advance the costs of bringing the interpleader action. The amount of deposit remaining after advancing those costs sha
be interpleaded into court in accordance with state law. The Buyer and Seller further agree that the delaulting party shall pay the court costs and reasonable attorney":
fees incurred by the principal broker in bringing such action.

O. ABROGATION. Except for express warranties made in this Agreement, execution and delivery of final closing documents shall abrogate this Agreement.

P. RISK OF LOSS. All risk of loss or damage to the property shall be borne by the Selier until closing. In the event there is loss or damage to the property betweer
the date hereof and the date of closing, by reason of fire, vandalism, flood, earthquake, or acts of God, and the cost to repair such damage shall exceed ten percen
(10%) of the purchase price of the property, Buyer may at his option either proceed with this transaction if Seller agrees in writing to repair or replace damaged propert!
prior to closing or declare this Agreement null and void. If damage to property is less than ten percent (10%) of tQe purchase price and Seller agrees in writing to repai
or replace and does actually repair and replace damaged property prior to closing, this transaction shall proceed as agreed.

Q. TIME IS OF ESSENCE—UNAVOIDABLE DELAY. In the event that this sale cannot be closed by the date provided herein due to interruption of transport, strikes
fire, flood, extreme weather, governmental regulations, delays caused by lender, acts of God, or similar occurrences beyond the control of Buyer or Seller, then the closing
date shall be extended seven (7) days beyond cessation of such condition, but in no event more than fifteen (15) days beyond the closing date provided herein. Thereafter
time is of the essence. This provision relates only to the extension of closing dates. ‘Closing’* shall mean the date on which all necessary instruments are signed anc
delivered by all parties to the transaction. ' "

R. CLOSING COSTS. Seller and Buyer shall each pay one-half (2) of the escrow closing fee, unless otherwise required by the lending institution. Costs of providing
title insurance or an abstract brought current shall be paid by Seller. Taxes and assessments for the current year, insurance, if acceptable to the Buyer, rents, and interes
on assumed obligations shall be prorated as set forth in Section 8. Unearned deposits on tenancies and remaining mortgage or other reserves shall be assigned to Buye
at closing.

S. REAL PROPERTY CONVEYANCING. If this agreement is for conveyance of fee title, title shall be conveyed by warranty deed free of defects other than those ex
cepted herein. If this Agreement is for sale or transfer of a Seller's interest under an existing real estate contract, Seller may transfer by either (a) special warranty deed
containing Seller's assignment of said contract in form sufficient to convey after acquired title or (b) by a new real estate contract incorporating the said existing rea
estate contract therein.

T. NOTICE. Unless otherwise provided in this Agreement, any notice expressly required by it must be given no later than two days after the occurrence or non-occurrence
of the event with respect to which notice is required. If any such timely required notice is not given, the contingency with respect to which the notice was to be giver
is automatically terminated and this Agreement is in full force and effect. If a person other than the Buyer or the Seller is designated to receive notice on behalf of the
Buyer or the Seller, notice to the person so designated shall be considered notice to the party designating that person for receipt of notice.

U. BROKERAGE. For purposes of this Agreement, any references to the term, “'Brokerage'' shall mean the respective listing or selling real estate office.

V. DAYS. For the purposes of this Agreement, any references to the term, ‘‘days’ shall mean business or working days exclusive of legal holidays.
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