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INTRODUCTION 

In this matter, it is important to remember that the defendants filed a motion to 

dismiss under Rule 12(b)(6) of the Rules of Civil Procedure. Although the court converted 

this motion to a motion for judgment on the pleadings under Rule 12(c), the standard of 

review remains the same. "'The grant of a motion for judgment on the pleadings is 

reviewed under the same standard as the grant of a motion to dismiss, i.e., we affirm the 

grant of such a motion only if, as a matter of law, the plaintiff could not recover under the 

facts alleged."5 Miller v. Gastronomy. Inc.. 2005 U T App. 80, ^|6, 110 P.3d 144 (quoting 

Thimmes v. Utah State Univ.. 2001 UT App 93, | 4 , 22 R3d 257). 

Furthermore, in considering a motion to dismiss, the trial court must construe the 

complaint in the light most favorable to the plaintiff and indulge all reasonable inferences 

in his favor. Mounteer v. Utah Power & light Co.. 823 P.2d 1055, 1058 (Utah 1991); 

Russell v. Standard Corp.. 898 P.2d 263 (Utah 1995). 

Throughout the defendants5 brief they fail to admit the facts alleged in the 

complaint, particularly the facts relating to the certificates of the water shares in this 

matter. 

In addition, on page 12 of their brief, the defendants claim that "the Tuttles had 

been irrigating their entire farmland of about 1700 acres, but held valid water rights for 

only 935.2 acres." In support of this contention, defendants have cited to paragraph 89 of 

the complaint. This paragraph states, however, that Terry Monroe testified to this fact in 

the federal court. It does not allege that Mr. Monroe's testimony was accurate-in fact, the 
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entire thrust of the complaint is that the defendants' actions after approximately 1998 

were improper. Furthermore, although the Tuttles owned approximately 1700 acres, 

they only irrigated about 1400 acres, and the only representation they made to the 

Ellsworths was that the Ellsworths could irrigate the property the Tuttles had irrigated. 

This court and the defendants must work from the assumption that everything in 

the complaint is true and that, with everything in the complaint being true, the Tuttles are 

not entitled to relief Using this standard, it is clear that the trial court's decision granting 

judgment on the pleadings is wrong and must be reversed. 

ARGUMENT OF NEW MATTERS RAISED BY DEFENDANTS 

I. THE STATUTE OF LIMITATIONS DID N O T BEGIN TO 
RUN UNTIL THE FEDERAL JURY REACHED ITS 
VERDICT AND DAMAGES WERE ASSESSED. 

The defendants claim that the Tuttles were placed on "inquiry notice" of the 

defendants' negligence no later than November 2001, when the Ellsworths filed their 

lawsuit. They claim that this "inquiry notice55 was sufficient to start the running of the 

statute of limitations and require the Tuttles to file a notice of claim within one year. This 

is simply untrue. 

As stated in both parties' briefs, a claim under the Governmental Immunity Act 

"arises when the statute of limitations that would apply if the claim were against a private 

person begins to run.55 Utah Code Ann. §63-30-11(1). In addition, "It is generally 

accepted that a statute of limitations begins to run upon the occurrence of the last event 
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required to form the elements of the cause of action.55 Williams v. Howard, 970 P.2d 

1282, 1284 (Utah 1998). 

Based on this statement from the Utah Supreme Court, the determinative question 

on this issue is: what is the last event required to form a cause of action against these 

defendants? The answer is that the Tuttles must have suffered damages before they had a 

cause of action. 

A. D a m a g e s Are an Essential Element of Civil Causes of 
Action. 

Civil causes of action require damages as one of the elements of the cause of action. 

This matter was addressed in the recent case of Eleopulos v. McFarland and Hullinger, 

LLC, 2006 U T App 352, P.3d . In Eleopulos, the plaintiffs were the owners of a 

gravel pit which was leased to the defendant. The plaintiffs noticed that the defendant 

was dumping dark colored soil in the gravel pit. The plaintiffs suspected that the 

defendant was dumping toxic waste in the pit. The plaintiffs then hired experts to 

investigate the situation and eventually spent approximately $45,000 in expert fees to 

investigate the gravel pit. The plaintiffs also sued the defendant for various causes of 

action involving the dumping of toxic waste. The defendant moved for summary 

judgment, which was granted partly because the plaintiffs had failed to show any 

damages. The plaintiffs appealed. 

The Court of Appeals' opinion deals almost exclusively with the claim that the 

plaintiffs had suffered no damages and therefore had no cause of action. The Court 
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concluded that the expert fees were expenses incurred in preparation for trial and not 

damages. Thus, the plaintiffs could not escape summary judgment on the basis of the 

expert fees they had incurred. IcL at ^[15. 

The plaintiffs also claimed that they were potentially liable for up to SI,500,000 in 

cleanup costs of the gravel pit. In response to this claim, the court stated: 

"the law does not recognize an inchoate wrong, and therefore, until there is 
actual loss or damage resulting to the interests of another, a claim for 
negligence is not actionable." . . . Thus, although, "there exists a possibility, 
even a probability, of future harm, it is not enough to sustain a claim, and a 
plaintiff must wait until some harm manifests itself." 

IcL at 16 (quoting Seale v. Gowans, 923 P.2d 1361, 1364 (Utah 1996)). 

The Eleopulos court concluded: 

without proof of actual damages, even in a nominal amount, an alleged 
claim that damages may occur in the future if Plaintiffs are liable for 
cleanup costs is not adequate to sustain a cause of action for breach of 
contract or waste. 

I d at Tfl7. See also Doe v. Archdiocese of Washington, 689 A.2d 634, 638 (Md. App. 

1997). ("The cause of action does not accrue until all elements are present, including 

damages, however trivial"); Smith v. Ogden & N.W.R.R. 33 Utah 129, 93 P. 185, 187 

(Utah (1907) (plaintiff obliged to show that negligence caused an injury); Norse v. Henry 

Holt & Co., 991 F.2d 563, 568 (9th Cir. 1993) (plaintiffs breach of contract claim fails . 

because there are no damages); Joseph M. Perillo, Corbin on Contracts §55.10 

("Unintentional torts, such as negligence, require actual damage for the tort to exist. One 
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who drives at 100 mph down a city street is negligent in the lay person's sense of the word, 

but if no person or property is injured, no tort is committed.55) 

B. The Tuttles Had Suffered No D a m a g e s until the Jury in the 
Federal Court Proceeding Reached its Verdict. 

Applying these principles to this matter, it is clear that the Ellsworths5 filing of the 

federal court action did not result in damages to the Tuttles, merely a possibility, maybe 

even a probability, that the Tuttles would suffer damages in the future. Pursuant to 

Eleopulos, the Tuttles did not have a cause of action at the time the suit was filed, and the 

statute of limitations did not begin to run until the federal jury returned its verdict and the 

Tuttles were assessed damages. Indeed, if the Tuttles had prevailed in the federal court 

action, the cause of action would never have accrued, because the Tuttles would never 

have suffered any damages. 

It is also worth noting that, although the defendants5 actions might have put the 

Tuttles on notice that the defendants claimed there was insufficient water to irrigate all of 

the property the Tuttles had previously irrigated; the effect of this would be limited to a 

possible diminution of the value of the property. The Tuttles did not own the property at 

that time, and any diminution in the value of the property by the recalculation of the 

water rights did not affect the Tuttles directly. 

In this context, the defendants5 reliance on Cedar Professional Plaza v. Cedar City 

Corp., 2006 U T App. 36, 131 P.3d 275 is misplaced. In Cedar Professional Plaza, the 

harm about which the Plaza was complaining was a burst pipe which flooded the Plaza's 
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property. I d at }̂2. The Plaza filed two notices of claim in a timely manner, but the 

notices were directed to the wrong officers of the City. I d at ^[4. The Plaza filed suit 

against the City, but that suit was dismissed when the City pointed out that the notices 

were directed to the wrong officers. The Plaza then sent a notice to the correct officer and 

re-filed its suit. I d That suit was dismissed because the third notice was not filed within 

one year as the Act requires. I d at ^[5. The Plaza then attempted to apply the discovery 

rule to extend the time for filing the notice. I d at ^[6. The issue in the case was therefore 

the application of the discovery rule, not the time that the cause of action accrued. The 

parties all agreed on the date that the cause of action accrued—the date of the flooding. 

Because the Tuttles did not suffer any damages until the jury in the federal suit 

returned its verdict, the statute of limitations~and the time for filing a proof of claim-

began to run on the date of the verdict. The notice of claim was filed within one year of 

that event and was timely. 

II. THE TRIAL COURT ERRED IN CONSIDERING THE 
FACTS SUPPORTING THE FEDERAL COURT'S 
DECISION. 

The defendants5 next contention is that the Tuttles have waived any procedural 

challenge to the trial court's use of materials outside the pleadings by failing to develop the 

argument in the initial brief. The defendants's position on this issue is very confusing, 

however. On the one hand, they claim that the trial court did not rely on anything 

outside the pleadings, but they also claim that the trial court could have relied on the 

decision of the federal court in reaching its decision. To support this contention, the 
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defendants claim that the federal court's decision was a document which was central to 

the plaintiffs claim. Therefore the defendants both insist that there was no reliance on the 

federal court decision and that any reliance was not improper. 

The fact of the matter, however, is that the trial court did rely on the federal court 

decision and that reliance was improper. 

This matter was recently clarified in an opinion of the Federal 9th Circuit Court of 

Appeals. In Lee v. City of Los Angeles. 250 F.3d 668 (9th Cir. 2001), the court stated: 

On a Rule 12(b)(6) motion to dismiss, when a court takes judicial notice of 
another court's opinion, it may do so "not for the truth of the facts recited 
therein, but for the existence of the opinion, which is not subject to 
reasonable dispute over its authenticity." 

Id. at 690 (quoting Southern Cross Overseas Agencies, Inc. v. Wah Kwong Shipping 

Group Ltd.. 181 F.3d 410, 426-27 (3rd Cir. 1999)); see also Gilchrist v. Citty. 71 Fed 

Appx. 1,3 (10th Cir 2003). 

In this case, the trial court did more than acknowledge that the federal court had 

made a decision. The trial court accepted the facts in the federal court decision as true. 

For instance, the court accepted as true the fact that the Tuttles lied to the Ellsworths 

about the amount of water available. This was improper. The entire basis of the Tuttles' 

claims is that they did not lie to the Ellsworths-they gave the Ellsworths information 

regarding the amount of water available for the property based on the information the 

Tuttles had received from these defendants. It was improper for the court to rely on the 

7 



facts found by the federal court and the court's reliance on those facts justifies a reversal of 

the court's decision. 

III. THE DEFENDANTS HAD A DUTY TO CONDUCT THE 
GROUNDWATER SURVEY WITH REASONABLE CARE. 

In their brief, the defendants admit that only a court can conduct a determination 

of water rights. They also claim that certificates of beneficial use are prima facie evidence 

of water rights, but they admit that those certificates can only be issued "at the conclusion 

of extensive administrative proceedings." They have not claimed that either of these 

procedures was followed in the groundwater survey in the Pahvant Valley. Nevertheless, 

the defendants claim that the State Engineer had the authority to conduct the 

groundwater survey. 

The defendants also do not deny that if the State Engineer was operating outside 

his authority in conducting the groundwater survey, the State Engineer had a duty to 

perform the survey with reasonable care. Because the defendants have conceded this 

point, they need to find a basis for claiming that the State Engineer had authority to 

conduct the survey. 

A. The State Engineer Had No Statutory Authority to Conduct 
the Groundwater Survey Without Complying with Existing 
Administrative Procedures or Filing an Action in Court. 

In their search for authority for the State Engineer to conduct the groundwater 

survey, the defendants cite three subsections of Utah Code Ann. §73-2-1 and one 

subsection of §73-5-9. None of these subsections authorizes the groundwater survey and 
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the State Engineer was operating outside his authority and had a duty to the Tuttles to use 

reasonable care in conducting the survey. 

The defendants first cite to 73-2-1 (3)(a), which gives the State Engineer 

responsibility for the "general administrative supervision of the waters of the state and the 

measurement, appropriation, apportionment and distribution of those waters." While it is 

true that this gives the State Engineer administrative authority to supervise the waters of 

the State, it does not give the State Engineer carte blanche to proceed in any manner he 

wishes. As the defendants have acknowledged, there are administrative procedures for 

making a determination of water rights, and the defendants did not follow those 

procedures in the groundwater survey in the Pahvant Valley. 

Furthermore, even if the State Engineer had authority to make a groundwater 

survey under §73-2-l(3)(a), he could not do so without first promulgating rules for 

groundwater surveys under the Utah Administrative Rulemaking Act, Utah Code Ann. 

§63-46a-l et. seq. Pursuant to §63-46a-3, a rule under the Act is required whenever an 

action "authorizes, requires or prohibits an action" or "applies to a class of persons." The 

State Engineer clearly authorized, required or prohibited an action in the groundwater 

survey. He required all of the water users in the Pahvant Valley to cooperate with the 

survey and prohibited any water user from continuing to use water if the survey 

determined there were insufficient water rights to support the use. Furthermore, the 

survey applied to and was intended to be binding on a class of persons-the water users in 

the Pahvant Valley. Thus, even if the State Engineer had authority to conduct the 
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groundwater survey, he was required to follow existing administrative procedures or 

create new administrative procedures for the survey. He did not do so and the survey was 

unauthorized. 

The defendants also rely on the State Engineer's authority in §73-2-l(3)(b)(ii) to 

"secure the equitable apportionment and distribution of the water according to the 

respective rights of the appropriators." Once again, this section does not give the State 

Engineer the right to proceed in any way it pleases. The Engineer must either follow 

established procedures or create new ones for groundwater surveys. The Engineer did 

neither. Furthermore, the word "secure" implies that the Engineer will seek assistance in 

taking these actions, either from the courts or from some other source. The State 

Engineer did neither of these. 

The defendants next try to justify the survey under §73-2-l(3)(b)(iii), which gives the 

State Engineer authority to sue to "enjoin the unlawful appropriation, diversion and use 

of surface and underground water" and to "prevent water, loss, or pollution of those 

waters" This subsection clearly does not apply, because the State Engineer never brought 

suit in any court. 

The defendants also rely on §73-5-9 and the State Engineer's authority to require 

repairs and construction to "prevent waste, loss, pollution or contamination of any 

waters." This subsection does not apply, because the point of the groundwater survey was 

not to require repairs or construction of improvements or fixtures to prevent waste, loss, 

pollution or contamination. The State Engineer determined which water users had 
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sufficient water rights and prohibited uses which he determined were not supported by 

sufficient water rights. 

B. The Groundwater Survey Was a Determinat ion of Water 
Rights in Everything but N a m e and must Have Been 
Conducted under the Appropriate Administrative 
Procedures. 

In addition, the whole underlying assumption of the defendants in this matter is 

flawed. The defendants assume that the State Engineer has expansive rights which can be 

determined by the vague language of §73-2-1. This is incorrect. As the Tuttles pointed 

out in their original brief, the State Engineer has only the authority delegated to him in 

the statutes. Little Cottonwood Water Co. v. Kimball 76 Utah 243, 289 P. 116 (1930). 

In addition, the facts of this matter clearly demonstrate that the "groundwater 

survey" the State Engineer conducted in the Pahvant Valley from 1992 to 1996 was a 

determination of water rights in all significant aspects. The State Engineer reviewed all of 

the groundwater rights in the valley. The State Engineer determined whether the water 

users in the valley had sufficient water rights for the irrigation they were performing. The 

State Engineer notified water users who were determined to have insufficient water rights 

and forced many of them to stop irrigating. To claim that the State Engineer's actions in 

the Pahvant Valley were not a determination of water rights is to elevate form over 

substance and to allow the State Engineer's label-"groundwater survey"—to have greater 

weight than his actual actions. 

11 



Because the State Engineer had no authority to perform the groundwater survey, 

he had a duty to the Tuttles to use reasonable care in performing the survey. He did not 

use reasonable care and is liable for the damages which the Tuttles incurred as a result of 

his failure to use reasonable care. 

IV, THE TUTTLES HAVE ESTABLISHED THAT ESTOPPEL 
IS PROPER IN THIS MATTER. 

The defendants' also contend that the Tuttles have not satisfied the heightened 

standards to apply estoppel against a governmental agency. They do not disagree with 

the Tuttles' legal analysis of when it is proper to apply estoppel against a governmental 

entity; they simply claim that this is not an appropriate case to apply estoppel. 

A. The 1996 Letter and the Water Certificates Were Specific 
Written Representat ions of the Tuttles5 Water Rights. 

The defendants first claim that there was no specific written representation that the 

water rights were sufficient. In making this claim, the defendants acknowledge the 1996 

letter to the water users in the Pahvant Valley but ignore its plain meaning. The letter 

assured the water users in the Pahvant Valley that: 

During the spring of 1994, the acreage survey was completed and all water 
users who were irrigating land without a water right were notified. As a 
result of this effort and with the cooperation of water users, all irrigated 
lands are now covered by valid water rights. 

The plain language of this letter indicates to anyone who reads it that if the State 

Engineer believed that the Tuttles did not have sufficient water rights for the irrigation 

they were performing, he would have notified the Tuttles. Furthermore, the letter plainly 
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indicated that all of the land being irrigated in the Pahvant Valley at the time of the letter 

was covered by a valid water right. The Tuttles had received no notice that their valid 

water rights were insufficient or invalid and they had made no secret of their irrigation. 

Although the letter may not have specifically referred to the Tuttles5 water rights, it was 

clearly specific as to the state of all of the water rights in the Pahvant Valley and the 

Tuttles were entitled to rely on the representations in this letter. 

The defendants also ignore the State Engineer's previous issuance of water 

certificates to the Tuttles and their predecessors in interest. These actions are described in 

paragraphs 16 through 28 of the complaint (R. at 4-5) and should have been accepted by 

the trial court as true. These paragraphs described water certificates which were issued 

for water rights 67-137 and 67-286 to water 429 and 560 acres, respectively. In addition, 

paragraph 41 of the complaint (R. at 7) describes the certificate for water right 67-287, 

which provided for irrigation of 864.9 acres. These are clearly written representations 

about specific water rights made by the defendants. The defendants have since changed 

their position from that taken in these water certificates and estoppel is appropriate. 

B. The Tuttles Could Reasonably Rely on the 1996 Letter and 
the Water Certificates, and the Defendants' Current 
Posit ion Is Inconsistent with All of These Documents . 

The defendants also claim that the Tuttles could not reasonably rely on the 1996 

letters because they are presumed to know the extent of their water rights and their water 

rights are contained in their certificates. This argument assumes, however, that the 

Tuttles water certificates were correct. As described in the complaint, however, the State 
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Engineer has taken the position that the water certificates were incorrect. For instance, 

the certificate for water right 67-286 indicates that it is the sole supply for 305.6 acres. 

However, the defendants took the position that it was the sole supply for only 89.9 acres. 

Complaint at ffl[82, 83 , R. At 12. 

As described above, the defendants have similarly changed their position on the 

other water certificates. Copies of the water certificates are attached in the Addendum. 1 

Thus the defendants' position leaves the Tuttles with no way to determine their 

water rights. O n the one hand, the defendants take the position that the Tuttles cannot 

rely on the 1996 lettei^they must rely on their water certificates, which were consistent 

with having sufficient water rights to irrigate their farms. At the same time, the 

defendants have taken the position that the water certificates (which were issued by the 

defendants) overstated the amount of water available to the Tuttles. In spite of these 

mixed messages from the defendants, they blame the Tuttles for being unable to divine 

the correct amount of their water rights by simply stating that they are presumed to know 

how much water they had. This holds the Tuttles to an impossible standard—the Tuttles 

would have to determine their water rights not on the basis of their water certificates, but 

in spite of them. T o add insult to injury, the defendants also claim that the Tuttles could 

not rely on the 1996 letter which was consistent with their water certificates. T h e court 

Although only the water certificate for water right 67-286 was attached as an exhibit to 
the Tuttles' complaint, the court can take judicial notice of the other water certificates as matters 
of public record. Green River Canal Co. v. Thavn, 2003 U T 50, T|30 fn8, 84 P.3d 1134 (""since 
the records of the State Engineers office are public records, we [may] take judicial notice 
thereof). 
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should not allow the defendants to escape the clear meaning of the water certificates and 

the 1996 letter by simply saying that the Tuttles were presumed to know the extent of 

their water rights. 

C. Monroe's 1998 Letter Did Not Address Water Rights. 

The defendants also claim that the Tuttles should have been placed on notice that 

the water rights might have been invalid or inadequate based on Terry Monroe's letter to 

them in 1998 regarding the Diesel Well. It is important to remember what the 1998 letter 

said. It raised a doubt about the Diesel Well as a point of diversion. There is no mention 

that the water right being taken out of the Diesel Well is insufficient or invalid. In 

addition, Monroe never followed up on the 1998 letter in the two years that the Tuttles 

and the Ellsworths were working out the details of the sale to the Ellsworths. This letter 

could not have put the Tuttles on notice that the water rights were invalid or insufficient. 

D. The Defendants' Change of Position Has Already Created 
Injustice to the Tuttles. 

The defendants also claim no injustice would be done to the Tuttles if estoppel is 

not applied to the Tuttles. Obvious injustice has already occurred by allowing the 

defendants to change their position. 

In 2000, the Tuttles believed, based on the representations the defendants made in 

the water rights certificates, the State Engineer's previous statements on the water rights, 

and the 1996 letter, that they had valid water rights to irrigate their property. They sold 

the farms to the Ellsworths at a price which was fair for land in the Pahvant Valley with 
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water rights. It was only after the sale was consummated that the defendants changed 

their position and notified the Ellsworths that there was insufficient water to irrigate all of 

the property the Ellsworths had purchased from the Tuttles. Based on this change of 

position, and with the defendants5 cooperation and Terry Monroe's testimony, the 

Ellsworths eventually obtained a judgment against the Tuttles for over SI ,400,000. The 

injustice of allowing the defendants to change their position is clear-the only way to avoid 

the injustice is to apply the doctrine of estoppel against the defendants. 

E. Requiring the State Engineer to Follow Statutes and 
Established Administrative Procedures Would Not Impair 
the Exercise of Legitimate Government Powers . 

Finally, the defendants allege that applying estoppel in this matter would "unduly 

hamper the engineer's ability to address other serious problems." This is an unreasonable 

claim. The State Engineer has ample tools at his disposal to address any serious problems 

he may find. But he must follow the proper procedures-either filing an action in court or 

complying with the administrative procedures outlined for a determination of water rights. 

All the State Engineer would lose by the application of estoppel in this case is his claimed 

ability to proceed in any way he pleases in addressing perceived issues involving the 

waters of the State. He would simply be required to follow existing statutory or 

administrative procedures, or, if he chose to act outside those procedures, he would be 

required to compensate any person who suffered a loss through his actions. Requiring the 

defendants to adhere to established procedures and to provide due process to the Tuttles 
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and other holders of water rights cannot be considered an interference with governmental 

functions. 

V. THERE WAS A TAKING OF THE TUTTLE'S WATER 
RIGHTS. 

In the final section of their brief, the defendants acknowledge that water rights are 

a property interests and that, if a governmental agency takes those water rights, the owner 

will have a claim for inverse condemnation. In spite of this claim, the defendants claim 

that there can be no taking of the water rights in this matter, because the claimed water 

rights never existed. The defendants claim that they cannot take water rights which did 

not exist. 

This is a circular argument, which ignores the practical import of the defendants5 

own actions. In 1961 and 1966 the State Engineer issued certificates that granted the 

holder of the certificate the right to water 725.6 acres on the 650 acre Main Farm. In 

August 1966, the State Engineer interpreted the certificates to allow the watering of 560 

acres on the Main Farm. From 1992 through 1996, the defendants conducted a 

groundwater survey of the Pahvant Valley. At the end of that survey, they sent a letter to 

the Tuttles which indicated that the initial stage of the survey was completed and that 

anyone who had not received a notice had valid water rights for their irrigation. At that 

time, therefore, the defendants took the position that the Tuttles had water rights to 

irrigate their farms. On June 1, 1999, the State Engineer's computers confirmed that he 

interpreted the water right to include the water right to water 580 acres of the Main Farm. 
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Four years later, the same defendants-again without filing a court action or 

following the established administrative procedures-determined that half of the water 

rights the Tuttles had had in 1996 did not exist. 

Clearly, between 1996 and 2000, the Tuttles lost a significant amount of water 

rights. That loss was occasioned by the actions of the defendants in taking one position in 

1996 and an inconsistent position four years later. The change of the defendants5 position 

is government action. 

Thus, the Tuttles can establish that they lost property rights through government 

action. This is sufficient to establish a takings claim under View Condo. Assoc v. 

MSICCX LLC. 2005 U T 91, 127 P.3d 697. 

CONCLUSION 

The notice of claim in this matter was timely because the statute of limitations did 

not begin to run on the Tuttles5 claims until the federal jury returned a verdict against the 

Tuttles and they could assert damages. The trial court improperly considered the facts 

supporting the decision in the federal court, instead of limiting itself to considering the fact 

that there had been a decision in the federal court. The State Engineer did not have 

authority to conduct the groundwater survey and therefore had a duty to the Tuttles to 

conduct that survey with reasonable care. The application of the doctrine of estoppel is 

proper in this case under the standards agreed to by the parties. Finally, there was a 

taking of the Tuttles5 water rights. For all of these reasons, the decision of the trial court 

to grant the motion for judgment on the pleadings was incorrect and should be reversed. 
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DATED this J * L day of September, 2006. 

Keith M. Backman 
Attorney for Appellant 

Certificate of Mailing 

I hereby certify that on this ^ ^ day of September, 2006,1 mailed a true and 
correct copy of the foregoing brief to Joel Ferre and Debra J. Moore, attorneys for 
defendants-appellees, at 160 E. 300 South, P.O. Box 140856, Salt Lake City, Utah 
84414-0856. 

)u£- h\ 
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Addendum 



VI-11} 

FOAM C'I*A 8000 

DUPLICATE 

CERTIFICATE OF APPROPRIATION OF WATER 
STATE OF UTAH 

APPXICATION NO **ZZ* sTL^ _y *r~>^ CERTIFICATE NO *°** 

NAME AND ADDRESS OF APPROPRIATOR DUttiai IL umlibsiimrf, HOLDER UTAH _ 

SOURCE OP SUPPLY UMDERgRCPIP VftTER T N MILLARD nOTTTVTY, UTAH; SEVIER RIVER nRATrVAOT? ARE, 

QUANTITY OF WATER FOUR AID 8KVEIITY-3IX/flPyDgEDTBS Kyffrfr~SBOQ*l>~FEKT PRIORITY OF RIGHT JUKE 5, 19S0 

PERIOD AND NATURE OF USE FROM MARCH 1 TO OCTOBER 31 INCLUSIVE Of EACH TEAR FOR IRRIflATIOI PURPOSES 

yMCtX&t It has been made to appear to the satisfaction of the undersigned that the appropriation of water has been perfected in accordance with the Laws of Vta) 

'Qfyttt&att, Be it known that I, * * ? ? **• Q&PDLB t ^ ^u\y app0inte(lf qualified and acting State Engineer, by authorit 

of the Laws of Utah, do hereby certify that said appropriator is entitled to the use of water as herein set out, subject to prior rights, if any, for diversion and use as follow 

to wit: 
The water appropriated i s yielded by a pwnp wall 502 f t . deep, fu l ly oaaad aa follow*: 153 f t . of 16- in . dlaaiatar pipe, 121 f t . 

of 12- in . rH erne tor pipe, 66 f t . of 10-in. diameter pipe, 162 f t . of 8- in. diameter talaaeopt Joints, aitaatad V 2631.4 f t . and E 3893.6 f t . 
fro* 8V Cor. 8ao. 30 T19S R4V 8LBK. The water ia diverted by means of an eiectriceJLly-powered turbine pmp, ooareyed tharafroa through 
33 ft* of 8- la . diameter pipa to an emaallaar baring capacity of 6 ao .~f t . The water la ralaaaad from tha equaliser mm naadad by means of 
46 f t . of 15~ln. diameter pipa to a diatribation box constructed of concrete, froav which i t la diatribatad for ume. Tha water appropriated 
i e , caving tha aforaaaid period, intermittently aaad to irr igate land ambraead vitKin 8W|, W ŜKi See. 30; IWfc, m|BE± See. 31 T198 R4W SLEfc, 
mora def in i te ly described aa f o l l o w i 37.4 aoree in VliBMfc, 37.6 aorea In Lot 3 , 37.4 acre* in Lot 4, 39.3 aoxaa la SE f̂iWi# 36.3 acree 
in KVifiEi, 39.3 acxea la SatfeBKi aaid Bee. 30; 3S.0 acree in ****£*, 37.2 met— in StffefEi, 23.4 aorea in HEi***, 31.3 acree in Lot 1, 35.9 
acre* In Lot 2 , 36.9 acree in 8E4&1& aaid Sao. 31. Total area irrigated i« 429*0 acre*. 

IMa c e r t i f i c a t e e n t i t l e * the holder to uae only suff icient mater from a l l riahta eombinad to eonatltttta an economic duty with­
out waste, l imited to tha irr igat ion requirement* of-4e*>rG acree. 

Tha works employed in th i s appropriation are to be operated and maintained in such manner and condition aa w i l l prevent waate 
of water. 

<3Jtt pifitt&Hi ySfytt&A, l have hereunto set my hand and affixed the seal of my office this 2Bfc day of February . , 19Ji-

Hubert C. Lambert, Acting STATE ENGINEER 



IO -61 FORM t SOOO 

CERTIFICATE OF APPROPRIATION OF WATER 
STATE OF UTAH 

Application No 3.16X2 
1. Name and address of appropriator.. 

Certificate No. 7ia9 

Whereas, it has been made to appeartoTffie safeslaction of the un^eragrfed tha15-the appropriation 
of water has been perfected under the above numbered application in accordance with the Laws of Utah; 
Therefore, Be it known that the State Engineer hereby certifies that said appropriator is entitled to the 
use of water subject to prior rights, if any, as follows: 

2. Period and nature of use: 
Irrigation from March 1 
Domestic from 
Stock-watering from 
Municipal from. 
Other from-

Source of supply _ Underground..Hater.. 
Drainage area Setter ..Rive, c ... 
Quantity of water - 5*3&x^f^*^ 
Priority of right Hecejnbei:..319...lS5St.. 

..to.. 

..to.. 

..to.. 

..to.. 

..to.. 

-0ct©ber-3l.. 

Point of diversion --South 166&. 7fa*t-and-East 526£. 9 feet-£*ea- toe-— 
W C o r a r ^ 

_ ~ ; OOlXard-County, Utah. 

14--a«Kii2-i*Kih well 545 feet deep. — 8. Method of diversion 

9. Place and/or extent of use: 

Irrigation 

39.6 acres 
37,6 acres 
39.4 acres 
40.0 acres 
39.4 acres 
34.3 acres 
35.9 acres 
39.4 acres 

for the following: 

in the NB%NE% 
in the NtfcfiBk 
in the SW%NK% 
in the SEtiOMc 
in the HE%M*k 
in the HtfkNVfc 
in the SWfcWfc 
in the_ Sti&tfk 

305.6 acres in Section 31 , T19S, RAW, SLB6M. 

10. Other rights appurtenant.. 

The works employed in this appropriation are to be operated and maintained in such manner 
and condition as will prevent waste of water. This certificate entitles the holder to use only sufficient 
water from all rights combined to constitute an econonomic duty without waste. 

proceeding. 
The right evidenced by this certificate is subject to review by the courts in any adjudication 

In Witness Whereof, I have hereunto set my hand and affixed the seal of my office this 

XUh -...day of.. . .JsftUAry. , 19.6&— 

Hubert C. Lambert, State Engineer 



FOAM C1.A 9000 V ( 
DUPLICATE 

CERTIFICATE OF APPROPRIATION OF WATER 
STATE OF UTAH*^» ' .<^; ' fe" ' •L.ttL J'A., nl \ 

APPUCATION N O . ^ M 5 2 drcTH&ttfto^^ 4 ^ ' ^ ^ y / * * ^ W CERTIFICATE NO, 4673 

NAME AND ADDRESS OP A P P R O P R I A T O R _ _ ^ l Z _ _ JAY FJI PAflBiUl', HOHnOK7"̂ TAH ^ 

SOURCE OP SUPPLY UNDERGROUND WATER TN HILURP _ G O U N T Y , ITTATTt SEVIER RIVER T^ATATAOTT, A R E j 

QUANTITY OP W A T W W THREE AND TWRNTY-ONE/HUNDREDTHS Q.ZL) 3KC.-FT, PRIORITY OPPTfiTTT ^ a c H 16> 1950 

PERIOD AND NATURE OP USE PROW KAY 1 TO OCTOBER 1 IHCLU3IVTS OF BACH TEAR FOR IRRIQATIQK PURPOSES 

tj^tBHS, Jt has been made to appear to the satisfaction of the undersigned that the appropriation of water has been perfected in accordance with the Laws of Utah 

tDUprgfare, Be it known that I j O S E P H J l . TRACY tne duly appointed, qualified and acting State Engineer, by authority 

of the Laws of Utah, do hereby certify that said appropriator is entitled to the use of water as herein set out, subject to prior rights, if any, for diversion and use as follows 

to wit: 

The water appropriated ia yielded by a pump wel l , fu l ly cased with 12-1 n. diameter pipe driven to a depth of 500 f t . below ground 
surface, situated S 147.2 f t . and W 132.2 f t . fro* Mi Cor. fee . 36 T19S R5W SLL&h. The water ia diverted by means of a dieee l motor operat 
deep well turbine pump die charging through &-»ln. diameter pipe Easterly 8 f t . into a concrete divis ion box, having inaide plan dimensions 
of 4.0 f t . x 8.0 f t . and 1.5 f t . deep. The water appropriated leaves the north aide of the divis ion box through an 18- in . diameter metal 
pipe gate into an open ditch, having top width of 6.0 f t , bottom width of 2.0 f t . and aide slopes l j t l , through which i t la conveyed N 5.0 
f t f MTÔ OO1* 300.0 f t , S85#00*Vf 275*0 f t . where i t i s , during the period hereinabove mentioned, distributed and intermittent ly uaed to irr i 
gate land hereinafter deaeribed. The water leevee the south aide of the divis ion box through an 16-in. diameter metal pipe gate into a 
semicircular concrete flume, having Inaide diameter of l 1 -*" , through which i t ia conveyed S45*OOfE 15*0 f t , thence through an open ditch 
having the same dimeneions am that hereinabove described, $12*10'E 535*0 f t . where i t ia distributed and intermittently used to i r r i g a t e 
land embraced within HSitfWi, S^flA, MVfiSWi Sec. 36 T193 R5W SLBftH, more def in i te ly deaeribed aa followst 29.2 acrea i n NEiKWi, 39*0 acrea i 
SW\HVi# SE\*V1-, W^S\^ said Sec. 36. Total area irrigated ia U 3 . 2 acrea. 

This cer t i f i ca te e n t i t l e s the holder to use only auff icient water from a l l righta combined to const i tute an economic duty without v 

The works employed in th i s appropriation are to be operated and maintained in such manner and condition aa w i l l prevent waate of wi 

Q&XI JffithtSSS JBUj^reaf, I have hereunto set my hand and affixed the seal of my office this ?*•* day of *!*** > 19_52_. 

/ 
ER 



rOKM CI -A 8000 

DUPLICATE 

CERTIFICATE OF APPROPRIATION OF WATER 
^^^>^^H^-<rt7r # ESTATE OF UTAH vw*\ „^/„;? *4<,-*<; 

APPUCATION NO 2223&__ /> ^ r ^ 2 _ / y CERTIFICATE N O . , *&74 

NAME AND ADDRESS OF A P P R O P R I A T O R , ^ 4 ^ > . / ^ . -JAY S. DABTOUr, liQMUE, UflAH > ( , ^ g / S , ^ / ^ ^ ^ 3 4 \ * ^ ^ ^ t 

SOURCE OF SUPPLY. UKDEKGROUMD WATER T1V KILLARD n o T T l v r r v , TTTATT? SEVIER HIVER DRAINAGE A R I § 

QUANTITY OF WATRii ™*EE **D TW^n^NE/HlttJDREDTHS ( 3 . 2 l ) SEC.-FT. PRIORITY n ^ r n i T T OCTOBER 10 . 1950 ^ 

PERIOD AND NATURE OF TTflT&nMIH ^̂ RCH 15 TO KAY 1 IHCL., AND FROi OCTOBER 1 TO NOVMBER 1 INCL. 0? EACH YEAH FOa IRRIGATION PURPOSt^ 

pBt\exmB, h has been made to appear to the satisfaction of the undersigned that the appropriation of water has been perfected in accordance with the Laws of Utah; 

iHtjerefora, Be it known that I, JOSEPH H» TRACY « _ ._ the duly appointed, qualified and acting State Engineer, by authority 

of the Laws of Utah, do hereby certify that said appropriator is entitled to the use of water as herein set out, subject to prior rights, if any, for diversion and use as follows, 
to wit: 

Tha watar appropriated ia yialdad by a pump wall fu l ly caaad with 12~in. diamatar pipa driven to a dapth of 500 f t . balow ground aur-
face , s ituated S 147.2 f t . and W 132.2 f t . from Mi Cor. Sec. 36 T19S R5W SLBttl. Tha watar ia diverted by mean* of a d ieee l motor operated, 
deep well turbine pump dlacherglng through 8- ln . diameter pipa Easterly 8 f t . into a concrete divis ion beat, having inalde plan dimensions 
of 4.0 f t , x 8.0 f t . and 1.5 f t . deep. Tha water appropriated leavee tha north aide of tha diviaion box through an 18- in . diamatar metal 
pipe gate into an open di tch , having top width of 6.0 f t . , bottom width of 2.0 f t . , and aide alopaa l £ i l , through which i t ia conveyed I 5.0 
f t , s70#00fW 300.0 f t , S85*O0*W 275.0 f t . where i t i a , during the period hereinabove mentioned, diatributed and intermittent ly uaed t o i r ­
r igate land hereinafter deecribed. The water leave* the south aide of the divis ion box through an 18- in . diamatar metal pipe gate into a 
aemlcircular concrete flume, having inaide diameter of l 1 ^ " , through which i t ia conveyed S45#00fE 15.0 f t , thence through an open ditch 
having tha same dimenalona aa that hereinabove described, 312*10'E 535.0 f t . where i t ia diatributed and intermittent ly need to i rr iga te 
land embraced within « £ * * * , 3$mWi, sV*SW£ dee. 36 T19S R5* SL»H# more def ini te ly described aa followat 29.2 acree i a « £ * * £ , 39.0 acres 
in 5 * v W , ^ N * 1 , NWlsw1 said Sec. 36. Total area irrigated i s 148.2 acree. 

This c er t i f i ca t e ent i t l ea the holder to uae only eufficient water from a l l r ights combined to const i tute an economic duty without waate. 

The works employed in thia appropriation are t o be operated and maintained in auch manner and condition aa wi l l prevent waste of water. 

(3ftt ^DEIthtftSS JSitytttf&t l have hereunto set my hand and affixed the seal of my office this-



Form 1 1971 
&7-36Y 

CERTIFICATE OF APPROPRIATION OF WATER 

STATE OF U T A H ' * ' ' ' ' ' ° i h } ' q / 7 ^ £ & O r~ U n C «-' U?t U 

Application No. 3 ? 3 f i 3 Water User's Claim No. ATss^OA-

1. Name and address of appropriator: •* **~"—•—— * — - — — 

Certificate No. -WW ^£-T>V*/~ 

Hnldan, ntah 84626-

H4CV 

Whereas, it has been made to appear to the satisfaction of the undersigned that the appropriation of water has been 

perfected under the above numbered application in accordance wi th the Laws of Utah; Therefore, Be it known that the 

State Engineer hereby certifies that said appropriator is entitled to the use of water subject to prior rights, if any, as fo l lows: 

2. Period and nature of use: 

Irrigation 

Domestic 

Stock watering 

Municipal 

Other 

from March 15 
f rom 

f rom 

from 

f rom 

.*° November 1 
_to 

to 

_to 

to 

3. Source of supply: 

4 . Drainage area: 

5. Quantity of water:_ 

6. Priority of r ight: 

Underground Water 

Sevier River 

31,48 c f . g . 

•September 26, I960 

7. Point of diversion: S o u t h 1 2 6 9 f f l f l t a n d Ruf l fc 1 2 2 3 f o o t - f - r r y n 

the N% Corner nf Section 36, T19S, RSw, SLBM. 

Millard . County, Utah 

8. Method of diversion: 16 Inch well, 470 feat deep 

9. Place and/or extent of use: 
IRRIGATIONt 33.0 acs. SB*|NB%, Sec. 35% 
24.3 acs. HW%HW*j, 39.8 aca. MfcsWif, Sec. 
36, T19S, R5W, SLBM. TOTAL of 97.1 acres, 

This right is limited to the irrigation 
requirements of 51.8 acres. 

10. Other rights appurtenant: Application 214S2 f67-119fc.2223fi <67-!flft) 

The works employed in this appropriation are to be operated and maintained in such a manner and condit ion as wilt 
prevent waste of water. This certificate entitles the holder to use only sufficient water f rom all rights combined to constitute 
an economic duty without waste. 

The right evidenced by this certificate is subject to review by the courts in any adjudication proceeding. 

In Witness Whereof, I have hereunto set my hand and affixed the seal of my office this 3 1 s t day 

o f . October 19JZ1. 

yx&mH&T^L. <? gC*£-~ 
State Engineer 

Dee c. Hansen 



Forml 1966 

CERTIFICATE OF APPROPRIATION OF WATER 
STATE OF UTAH 

67-287 Water User's Claim No., 

I. Name and address of appropriator _ 

. Application No. 
31647 
•-5288 Certificate No. - « » -

Stata of Utah, Board of Watsr Rasourctt 
435 State Capitol, Salt lak» City, Utah ft4114 

Whereas, it has been made to appear to the satisfaction of the undersigned that the appropriation of 
water has been perfected under the above numbered application in accordance with the Laws of Utah; Therefore, 
Be it known that the State Engineer hereby certifies that said appropriator is entitled to the use of water subject 
io prior rights, if any, as follows. 

2. Period and nature of use: 

3. 

4. 

5. 

6. 

7. 

Irrigation 
Domestic 
Stockwatering 
Municipal 
Other 

Source of supply _ 

Drainage area _ 

Quantity of water_ 

Priority of right 

Point of diversion _ 

from H i f d l J L 
from 
from 
from 
from . 

t0_ 

. t o -
-to_ 

to 

Qctohar 31 

ikutorsraund watar (atTI) 
Sovltr Rlvtr 
5.93 c.f.s* 
January 18, I960 
South 2350 ftrt East 160 fett fraa tha Kk Coratr 
Stcttat 31, T13S. E4¥. SUM 

8. Method of diversion _ 

Millard _ County, Utah-

_16-1nch dltttfttr wall. 523 fttt (teap 

Place andf or extent of use: 

Irrigation: 40.00 acs 
40,00 act 
39.00 acs 
40.00 acs 

SEWt£% Sactlon 3; 
SW£k, 13.33 acs. 

10.81 acs. NWWAu 40.00 acs. MEW** 
N*WE%. 39.55 acs. SE%KE%. 

ntWVt Section 2; 32.50 acs. $WIW%, 39.00 acs. MA#Wti, 
$£WW%. 39,50 acs. *EVW%. 39*50 acs. **¥«£%• 24.20 acs. 

NEWE% $ftCt1on l t T20S9 ItStl, SUN; 30.57 acs. NWVftf* Sacttat 6, 
I20S> WW. SUM; 39.SO acs. S*$*%, 39.SO acs. S3(S)4, 37.50 acs. 
HEWft, 37.00 acs. Stf<5R(* 39.50 acs. MftSEfc* 25.74 acs. SEfcSEfc, 
19.46 acs. HlkSEk Sactlon 36, T19S, R&J, SIBH; 35.74 acs. SK%SW%. 
35.57 acs. $*&<%• 39.50 acs. SE%SWi. 38.26 acs. HE%SH%. 7.75 acs. 
Wfi&k Sactlaa 31. T19S, R4W> SLBM o r a toUl of 853.98 acros. 

This right 1s Halted to the Irrigation fquirtmnts of 700 acros. 

K). Other rights appurtenant. 

Cwtnl Utah f255 rtartrt «nd 2 c.f . i . frtw wt11i 
The works employed in this appropriation are to be operated and maintained in such a manner and condition as 

will prevent waste of water. This certificate entitles the holder to use only sufficient water from all rights combined 
to constitute an economic duty without waste. 

The right evidenced by this certificate is subject to review by the courts m any adjudication proceeding 

In Witness Whereof, I have hereunto xt my hand and affixed the seal of my office this ±z[* -day 

of- Sapteabar Tr9 58 

N l M r t C. t a r t a r t» state Engineer 

C T ^ ^ ^ ^ ^ ^ [ 



(DUPLICATE) 

CERTIFICATE OF APPRO^f|§I^g|J|p(|^ WATER 
APPLICATION NO. . . 3 0 3 3 . S T A T E O F U $ A ^ ? 7 Q ^ CERTIFICATE N0....5Q6, 

a: JBi y i JB R R I V B H 

timbcrca0t It has been made to a,ppear to the satisfaction of the undersigned, State Engineer of the State of Utahyrffat the ^PPro^Uf^^of 
water from„£h9..y!*PX.$or^^ Mi.Uar.d County, rua.de ^y^P.fti-a-.R-.Gxeanwi>od..and.-Xeejiie-Jr-.^9r^ 
been perfected, in accordance with the application therefor, received in the office of the State Engineer on the-..2&$}\-..da,y of .3?«bruary» 19.1Q , 

and recorded, on page...X$Am.±?>6..„m book . . . J - 9 of the record, of applications to appropriate water; THUberefore, Be it known that 

I, WA_. .PA . ._B..e..e.r_.S , State Engineer of the State of Utah, under and, by authority and direct ion of the provisions of the 

Compiled Laws of Utah, 1907, as amended, by Chapter ()°2 of the Session Laws of Utah, 1909, and Chapters ,V and 103 of the Session Laws of Utah, 

1911, on " Water Rights and Irrigation;' do hereby certify that the said J o e i e R._ Oreenwood. im.d . . . J e e e i e W.,_Ray_, of 

-S.-a-JL.-t iL.a.Jc.e .C..i._t .y* in S . . a . l . . t L..a k e County, State, of !J..t_.A h , /v 

entitled to the useof.?_.?..?_..?.„-.3..*..!\ ..(.IP) ..*:. • ...* ..?. • cubic feet of water per second, subject to the following restrictions, to-wit. 

The water le diverted from said creek at a point which beare north 58°4d* west 897 ft* distant from the southeast 
corner of Section 27t Township 18 South, Range 4 West, Salt Lake base end meridian. The diverting works consist of a 
canal 42,349 ft. long, 6 ft* wide on top and 4 ft* wide in the bottom, having an effective depth of 2^ ft. 

The water is used from January 1 to December 31, inclusive, of each year, as a supplementary supply, in connection 
.with the right initiated by Application 3032, to irrigate 640 acres of land embraced in the south half(S-J-) of Section 
30 and the north half (Mi) of Section 31, Township 19 South, Range 4 West, Salt Lake base and meridian. 

This certificate does not entitle the holder to use to exceed the equivalent of three acre-feet of water per acre 
of land irrigated per annum from all sources of supply. 

The diverting works must be maintained in such condition as will prevent an unreasonable loss of water* 

The aUite of the appropriation is _?•>?*•£?....??• 19*?.!. 

In OTitne90 TPDbereof, / have hereunto set my hand and, affixed, the seal of mij office Jhh/J....%ffy.}XfJ*Qjt&. day 

0f *?fc*_uary 

nunto set my hand and affixed, the seal of my office fkhII...^JF^ltj^Jfijfd. 

-« A-D- J9-lli .. : \/^lll...u^.^s 
STATE ENGINEER 

http://rua.de


(DUPLICATE) 

CERTIFICATE OF APPROE 
S T A T E OF TIT: 

8.1..V..?..?..?. ?..?..¥..?..?. WATER DIVISION 

WATER 
CERTIFICATE NO.,-6Q5.« APPLICATION NO 3 0 . 3 3 A . . . . _ 

UQlbereaB, It has been made to appear to the satisfaction of the undersigned, State Engineer of the State of Utah, that the appropriattgnof. 
7/;a^r/rom-ths.Wsst J?qrk.pf Hi l lary County, made %J0ft4.«--R*GX*Aa^ 
been perfected in accordance with the application therefor, received, in the office of the State Engineer on the~..2&tiEL...day of ...Xs.bruar.y_,- 19&* 
and recorded, on page ... 150-163..mj,n book...X*9. of the record of applications to appropriate water; TWlbcretore, Be it known that 
I, .?-*..-I).....JL.e.s.X..* , State Engineer of the State of Utah, under a,nd by authority and direction of the provisions of the 
Compiled Laws of Utah, 1907, as amended by Chapter G2 of the Session Laws of Utah, 1909, and Chapters Sand 103 of the Session Laws of Utah, 
1911, on " Water Rights and Irrigation/' do hereby certify that the said ?•£*•. * . ? . . 9 r j ^ of 

J3..*.l..t L..*.¥._a Q. i . t yx in S..a JL.t ._L.ak_.a County, State of .tLJL.-a.h. , *" 
entitled to the use oft..?.. • . . • . . th£SS ( .31 . ._•. • . _ •_? . . - . . ? . .? cubic feet of water per second, subject to the following restrictions, to-wit: 

The watsr i s d lr sr t sd from said e r a * at a point whioh hoars north 68*469 vast 897 f t* dis tant from tha southsast 

oarnsr of Ssotion 27, Township 18 South, Ranga 4 Wsst, Salt Laks bass and meridian. Tha dirert ing works cons i s t of a 

canal 42,349 f t . i n length , 6 f t* wids on top and 4 f t , wids in tha bottom, baring an s f f s c t i r s dspth of 2} f t * 

Tha watsr i s ussd from January l to December 31 f inclusiYe, of sach year, to i rr igata 640 aorss of land embraced 

i n tha south h a l f ( S i ) of Saotion 30 and tha north hal f (Hi) of Ssotion 31 f Township 19 South, Bangs 4 Wast, Sal t Late 

bass md meridian. 

The diverting works must ba Maintained in such condition as will preYsnt an unrsasonahls loss of watsr* 

The date of the appropriation is ?*?.™!*Z.-*h. i0.i.?.!. 

In TOitnes* TObcrcof, / have hereunto set my ha,nd and affixed the seal of my oflicfth 

of *?***•*?>. A. D. 19M\. 

• t l 

VjkbaA 
STATE ENGINEER 

day 

http://Xs.bruar.y_,-


-01 Form 6 

CERTIFICATE OF PERMANENT CHANGE OF POINT OF 
DIVERSION PLACE, PURPOSE OR PERIOD OF USE 

OF WATER 

™ ,. „ . v*. M * , -^ STATE OF UTAH 
Water Right No. 67-867 

Change Application No. * - 1 0 6 2 9 , a -12260 Certificate No. a-166$ 

1. Nature of change: Point of diversion C5t Place of use x2t Purpose of use O Period of use a 

2. Nam* of apptifjint W ) w» Kel ly & Denise C. T u t t l e , h i n t e r e s t 
(#2) Jay Kenton 6 Lori M. T u t t l e , h i n t e r e s t 

3. Address of applicant ( # D P.O. Box 3 6 , Ho lden , UT 84636 
(#2) P.O. Box 9 9 , Holden, UT 84636 

4. Source of supply Underground Water Wel ls Drainage area S e v i e r River 
a-10629 - March 2 , 1979 

5. Priority of original right June 5 , 1950 prt0f ity of change * - 1 2 2 6 0 - A p r i l 28 , 1982 

_ a. _ . . __ ... . , , A portion of 67-137 (A-21772, Cert. #6032) 
6. Right or rights upon which change was based * —J * ' *«.,*»-«.-.. > T W J ^ / 

2 25 
7. Quantity of water changed I cJ.s. Acre ft. 

8. Nature and annual period of use: (both dates inclusive) 

x Irrigation from March 1 t o October 31 
Stock watering from to _____ 
Domestic from to 
Municipal from to 

from to —-——^—^^—^^ 

9. Point of diversion <D S 5300 f e e t , W 5274 f e e t ; (2) S 4936 f e e t , W 2653 f e e t ; (3) S 4261 

f e e t , W 5269 f e e t a l l from the NE Cor. Sec . 17, T19S, R4W. SLBM. 

_ _ _ _ _ Mil lard County, Utah 

10. n-^iptinnnfdivflrtinqwnrk^ ( D 16 inch diameter v e i l , 410 f e e t deep; (2) 16 inch 

diameter w e l l , 450 f e e t deep; (3) 16 inch diameter v e i l . 50Q f e e t dpgp 

11. * * " -~V~ ~"~» "*»~ IRRIGATION: 31 .40 acres NWJ.NW*.. 31 .40 arrP«; MFAMWI ; ^ in a ^ r p q 

NW»»NE»», 31.40 acres NE»»NBfr, 31 .40 acres SW.NW*., 31 .40 acres REINWW, ^,_ in a ^ e 

SW^NE**, 31.40 acres SE**NE*, 31 .40 a c r e s NW ŜW*, 31 .40 acres NE^SWd, 31.40 acres 
NW^SEfr, 31 .40 acres NEfrSEfr, 31 .40 a c r e s SWfrSWJi. 31.4Q arrAQ sreVqirt.. n , _n A ^ Q Q 
SW^SE*,, 31 .40 acres SE^SE î S e c . 17 , T19S, R4W, SLBM or a t o t a l acreage of 502.40 
a c r e s . 

Water Right No. 67-867 i s l i m i t e d t o the i r r i g a t i o n rggiHT--»i»--n+-g nf inn nn a-^->c 

12. Other rights appurtenant 67 -692 ( a - 7 3 2 8 / a - 1 1 9 4 ) 

This certificate entitles the holder to use only sufficient water from aH rights combined to constitute an economic duty 
without waste. 

The right evidenced by this certificate is restricted to the change described herein, and the certificate in no way 
establishes nor validates the water right claimed by the applicant, and the change is to in no way enlarge the original right or 
rights. .--""" " V l * * ^ 

The works einpioyed in this change are to be operated and maintained in such manner and condition as will prevent 
waste of warer. ~ --" ~--. 

In Witness Whereof, I have hereunto set my hand and affixed the seal of rny office this 19th day 
of ^ - February L 19£U 

In tf» *mi$* right evidenced by 0i{$ artMcafe is <fi&jr/5?/'s 

the State Englo** by tin ̂ . f ^ _ ^ tfc rigM. 
\ - ^ " — - _. N~ - Robert L_ Mojuaji i 

\ ^ " - ^ ~ ' | MICROFILMED | 



Form 1 1966 

CERTIFICATE OF APPROPRIATION OF WATER 
STATE OF UTAH 

Water User's Claim No. 6 7 - 6 9 2 Application No. 2 1 6 1 3 - a a - 6 1 8 0 Certificate No. 9 3 0 3 

TJl*6TOK°f apprfln3°r ^ftnhflnBon'B Tnn — % £ * * e m M M n s a / ^ ^ J ^ ^ T J & z A I. N i 

IJZ -T^y k ^ W a f f l e g^x^) Holden , Utah 84636 

Whereas, it has been made to appear to the satisfaction of the undersigned that the appropriation of 
water has been perfected under the above numbered application tn accordance with the Laws of Utah Therefore, 
Be it known that the State Engineer hereby certifus that said appropriator is entitled to the use of water subject 
to prior rights, if any, as follows 

2. Period and nature of use 

Irrigation from A p r 1 1 1 

3. Source of supply 

4. Drainage area 

5. C^iantity of water 

6. Priority of right 

8. Method of diversion 

October 31 
Domestic from 

Stockwatering from 

Municipal from 

Other from 

Underground Water (well) 

Sevier River 

2.66 c.f.a. 

April 25, 1950 

7. Point of diversion North 66 f e e t and B a s t 66 f e e t from t h e SW 

Corner , S e c t i o n 1 7 , T19S, R4W, SLBM, 

M i l l a r d County, Utah. 

•16 inch well, 410 feet deep 

9. Place and/or extent of use 

10. Other rights appurtenant 

IRRIGATION! 
31.4 acs. NW**N>^, 31.4 acs. KB^NW*(, 
3 1 . 4 a c s . SW**NW**, 3 1 . 4 a c s . 8E%NW**, 
31.4 acs. NW^SV**, 31.4 acs. HE^S^i, 
31.4 acs. SV4(SV£(, 31.4 acs. 8B>*SW**, 
all Section 17, T19S, R4W, SLBM. 
TOTAL of 251.2 acres. 

T h i s r i g h t i s l i m i t e d t o t h e i r r i g a t i o n 
r e q u i r e m e n t s o f 140 a c r e s . 

• T o t a l f l o w of w e l l i s 2 . 6 6 c . f . s . 
•Same w e l l a s S e g r e g a t i o n 32363-a and a - 6 4 5 1 , 

S e g . 32363-a ( 6 7 - 6 9 4 ) , a - 6 4 5 1 (67 -708 ) 

The works employed in this appropriation are to be operated and maintained in such a manner and condition as 
will prevent waste of Hater. This certificate unities the holder to use only sufficient water from all nghts combined 
to constitute an economic duty without waste. 

The right evidenced by this certificate is subject to review by the courts in any adjudication proceeding. 

In Witness Whertof, I have hereunto set my hand and affixed the seal of my office this 3 0 t h day 

of March 19 73 

TITLE CHANPF Detyfrcy'State Engineer 

John Bene 



Form 1 1971 

CERTIFICATE OF APPROPRIATION OF WATER 

STATE OF UTAH 

a-6226 
Application No 3 2 3 6 3 - a Certificate No 9 3 2 6 Water User's Claim No 6 7 - 6 9 4 

t Name and address of appropriator gWfrfteaseP'• IttOr* ^X^^^yt^Je^Mr/^^J^^^^. 

Ho1den, Utah 84636 
Whereas it has been made to appear to the satisfaction of the undersigned that the appropriation of water has been 

perfected under the above numbered application m accordance wi th the Laws of Utah Therefore Be it known that the 

State Engineer hereby certifies that said appropriator is entitled to the use of water subject to prior rights, »f any as follows 

2 Period and nature of use 

Irrigation 
Domestic 
Stock watering 
Municipal 
Other 

3 Source of SUDDIV 

4 Drainage area 

5 Quant it v of water 

6 Priority of right 

7 Point of diversion 

8. Method of diversion 

from 
from 
from^ 
from 
from_ 

March 15 to November 1 
to 
to 
to 
to 

Underground Water 

S e v i e r R i v e r 

2*52 c . f . s . 

September 2 6 . 1960 

H o r t h 66 f e e t and B a s t 66 f e e t from t h e 

SW C o r n e r , S e c t i o n 1 7 . T19S, R4w. SLBM. 

M i l l a r d Countv Utah 

16 i n c h w e l l , 410 f e e t deep* 

9 Place and/or extent of use 

IRRIGATIONS 
3 1 . 4 aca . HtffSVftf, 3 1 . 4 a c s . NB^SV^, 
3 1 . 4 aca . SV*tSW*<, 3 1 . 4 a c a . SB*fSW**, 
S e c . 17 , 13.98, R4W, SLBH. 
TOTAL of 125.6 acres. 

This right is limited to the irrigation 
requirements of 88.2 acres. 

•Same wall as Segregation 21613a and a-6451, 
total flow is 2.66 c.f.s. 

10 Other rights appurtenant Sag. 21613a (67-692) a-6451 (67-708) 

The works employed in this appropriation are to be operated and maintained in such a manner and condition as wil l 
prevent waste of water This certificate entitles the holder to use only sufficient water from all rights combined to constitute 
an economic duty without waste 

The right evidenced by this certificate is subject TO review by the courts in any adjudication proceeding 

In Witness Whereof I have hereunto set my hand and affixed the seal of my office this 26th day 

of A p r i l i9 73 

:£zf£*^£r-
State Engineer 

Dee C. Hansen 
TITLE l 



Form 5 Q7'-%>f 

CERTIFICATE OF PERMANENT CHANGE OF POINT OF 
DIVERSION, PLACE, PURPOSE OR PERIOD OF USE 

OF WATER 

STATE OF UTAH 

Change Application No a - 6 4 5 1 ( 6 7 - 7 0 8 ) Certificate No a-775 

1. Nature of change Point of diversion B Place of use JQ Purpose of use D Period of use o 

2 N ame of appl icant_ 

3 Address of applicant . BOX 36 

Holden, Utah 84636 

4 sn»>rc» nf c.ppiy Underground Water nr*^**,** S e v i e r River 
67-286 JL2/3L/59 

5 Priority of original right 6 7 - 1 3 7 6 / 5 / 5 0 Priority of change J a n u a r y 1 1 , 1 9 7 1 

6 Right or rights upon which change was based a—4876 (67—137) 

7 Quantity of water changed » 8 8 c f s. Acre-ft 

8 Nature and annual period of use (both dates inclusive) 

X Irrigation 

Stock watering 

Domestic 

Municipal 

9 Point of diversion _ 

10 Description of diverting works . 

from Marc** * 

from 

from 

from 

from 

to 

to 

to 

to 

to 

October 31 

Horth 66 feet and Bast 66 feet from the 

SW Corner, Sec. 17, T19S, R4w, BLBM. 

M i l l a r d County, Utah 

16 Inch veil, 410 feet deep * 

11 Place and/or extent of use 

1? Other rights appurtenant 

IRRIGATION t 
3 1 . 4 a c s . NWi*NV?*t, 3 1 . 4 a c s . HÊ NW%, 
3 1 . 4 a c s . Stttawb* 3 1 . 4 a c s . SBbNW%, 
3 1 . 4 a c s . SftfffSWi, 3 1 . 4 a c s . H&&&1, 
3 1 . 4 a c s . SV**SWfj, 3 1 . 4 a c s . SE^SVr**, 
a l l In S e c . 1 7 , T19S, R4W, SLBM. 
TOTAL of 2 5 1 . 2 a c r e s . 

T h i s r l q h t I s l i m i t e d t o t h e i r r i q a t l o n 
requirements o f 2 3 . 0 a c r e s . 

•Same w e l l as S e g . 21613a and Sag. 32363a 
t o t a l f l ow o f v e i l i s 2 . 6 6 c . f . s * 

Seq . 21613a (67-692) & S e g . 32363a ( 6 7 - 6 9 4 ) 

This certificate entitles the holder to use only sufficient water from all rights combined to constitute an economic duty 

without waste 

The right evidenced by this certificate is restricted to the change described herein, and the certificate in no way 

establishes nor validates the water right claimed by the applicant, and the change is to in no way enlarge the original right or 

rights. 

The works employed in this change are to be operated and maintained in such manner and condition as will prevent 

waste of water 

of 
In Witness Whereof I rave hereunto set cau hand and affixed the seal of my office this . 2 6 t h day 

State Engineer 

Dee C. Hansen 
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