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STATEMENT OF JURISDICTION

The Court of Appeals has appetiate jurisdiction ever this appeat pursuant to Uitah
Code Ann. § 78-2a-3(2)(

STATEMENT OF ISSUES AND STANDARD OFF REVIEW

l. Was the trial court correct in determining that the Cinv's interpretation and
applicatton of the nonceonforming use amertization provisions ol its ordmance was not
arbitrary. capricious oritlegat.
Standard ot review: This court reviews decisions of local administrative ofiicials as
though the decision came direct!y 1o it rather than on appeal from the trial court and
addresses anly whether the decision was arbitrary, capricious or iflegal, foe Rogers v,
West Valley City, 2000 UT App 3029 120 142 P.3d 5354, 5350; Utah Code Ann.
3 10-9a-R01¢33. The City™s interpretation ot its ordinances is reviewed for correctness,
dltordinz “some level of non-binding deference to the interpretation advanced by the |
local ageney”™ Carrier v, Salt Take County. 2004 UT 98,9 28, 104 P.2d 1208, 126 ;

(rejecting non-deferential standard in Brown v. Sandy City Bd._of Adjustment, 937 P.2d

~

07U teh App. 19498)). The stundard for arbitrary or capricious is the substantial
evidence stundard, Bradley v, Payson City Corp.. 2003 U 16, % 13,70 P.ad 417,57,
Preservaton:  This issue was preseryed in the Ci™s memorandum in support of its
motion lor summary judgment. (R, 340-348))

2. Did the trial court properly conclude that ail of e issues raised by M&S, in
this consolidated action. which had not otherwise been rendered moot. were appropriately
resofved by the City™s motion for summan judgment?

Standard ot review: The trial court”s ruling was based upon review ol the appiicable
procedural posture of the case. the relevant undisputed facts, and applicaiion of the law 10
those fuctss Under that situation, considerable deference and discretion are aftorded 10

the trial court. Menzies v, Galetka, 2006 UIT 81,9 38, P.3d




Preservation: The issue was raised in M&S™s opposition to Provo City's proposed
summinry judement order. The City responded to that ebjection. (R TIS5-1H61.) The
trial court denied M&S s objection by Memorandum Deciston dated Aprl 4. 2006 (R,
[TUS-1202).

3 Did the trind court abuse its discretion i eranting feave to ntervene i the
matter helow?
Standard of review: A trral court’s order pranting interveniton 1s reviewed only for
clear abuse ot discretion.” State ex el Dept. of Soc., Servs. v. Sucee, 924 PL2d 8820887

(LIzh 1996).

Preservation: The City did not oppose the iatervention. M&S has preserved that issoe for

appeat and the City feels obliged to respond to its arguments.

PROVISIONS OF CONSTITUTION, STATUTIES,

ORDINANCIES AND RULES

Provo City Code § T4H30.0900 Termination of Nonconforming Uses - Recovery of
Investment.

(1} The Community !')u\'clnvmcnl Director or his designee shall
crant an owner ol property altected by Subsection [-L300080(2) of this
Chapter an extension ol the time required to con ‘orm with such section il

(1) the owner:

(1) by August -1 2000 {iles a notice ol intent to apply
for a time extension as provided in this section: and

(i) by April 4, 2001 liles a cemplete application tor an
extension of time as provided in this scetion,

(h) the owner’s application lor an extension of time
demonsirates by a preponderance of evidence that:
(1) the nonconlorming use which is the subject of the
application was legally established: and
(i) subject to the formula in Subsection (2) of this
section, the owner is unable to recover prior o April 4, 2003
the wmount of the owaer™s investiment in the property.

(2) () The time period during which an owner may
recover the amount of his investment in property affected by
Section [4.30.080(2) of this Chapter sh;l[ll be determined by
dividing the restdual value of the property by the average
monihly netincome from the property. The resulting Toure is
the numnber of months which the owner shall ave 1o recover
his investment in the property,

2




(b) For the purposes of this subsection, the following
defimittons shall apply:

(1) "Amount of the owner’s mvestment™ me: HH lI
adust ul present value of the pmpu[\ as ot April 4o 2006

i) "Adjusted present value” means a pmpul\ 3
OTIgIN |l puuh ise price plus any capital improvements und
fess depreciation and net income from the property. all as
adjusted for inflation .'\Pfl] 4.2000.

(1) “Compliancee \11 fue” means the appratsed value of
the property on April 4. 2000 based upon compliance with the
ruiunumms of this lmptu

(i) Residual value™ means the difference hul\\u,l] a4

Property s Lid u\ud present value and its complianee value
of Aprit 4.2

(¢} The time pernod determined under subscction (ay of this
section shatl appiv o the property for which the owner made an
application for extension am{ to the owner’s successors, 11 any. until
such time period has run,

(3 Any person aggrieved by adecision of the Community
Development Director or bis designee applying this scction may (1]1 el

such decision to the Board of Adjustment as provided in Chapter 14,05 of
this Tile.

(4 The Community Development Director may adopt reasonable
regulations o carry out the purpose of this section,

STATEMENT OF THE CASE

Al NATURE OFTHE CASE

I his matter artses from the Ciy's Tegislative eoactment of a text amendment o its
soning ordinances atfecting propertics owned by the appellants (collectively “N&ST)
Phe amendment changed portions ot the Cin s Supplemental Residential o087 Overlay
ZONINE PIOVISIONS O permit accessory apartments in single family residential zones
subject o a requirement ihat the primary portion of the dwelling be occupied by the
property owner. Prior to the amendment. there had been no owner occupancy
requirentent. M&S Nled this action in which it asserted facial and as-applicd challenges
o that text amendment.

Along with the text amendment. the City enacted an amortization pertod
exempting for alixed period of time application of the owner occupancy requirement o

cllow opportumiy o recoup investments in the attected properties. ME&S applicd tor an




amortization determimation, arguing that it was entitled to an infinite period of
amortization. Not satisfied with the City™s decision on amortization, M&S fifed a second
wsuit seekimg judicial review of the City s decision. Those two cases were eventualls
consolidated by stipulation ol the parties.

B. COURSLE OF PROCEEDINGS

M&S brought a factal and as-applied challenge (o the City’s text amendments to s
S Overtay provisions. The Chiy responded by filing a motion for summary judament
arguing that the Tacial challenge fatled as a matter of Loy and that M&S had net sought
nor obtained a ruling on the amortization of its investment i the properties, thereby
Failing to exhaust its administrative remedies for an as-spplicd challenge. A facial
challenge 1o the amendments had also been advanced in g separate howvsuait filed by
another party, and while the City™s sumnary judgment motion was pending, had been
appealed to the Supreme Courte “The parties theretore agreed 1o stay these procecdines
pending appellate resolution of the facial chatlenge.

In Anderson v, Prove City Cerp., 2003 UTT 50108 PAd 701, the Supreme Court
upheld the City™s enactment o the text amendment reqguiring owner occupancey for the
accessory use. naddivon, it rejected the constitutional challenees also assertod by M&S.

During the interim, M&S sought an amoertization determination from the City.
Fvaluating the mformation submitted by M&S, the City granted it a 22-year 3-month
period for amortization of its mvestment, exempting it from the owner accupancey
requirement for that period. M&S challeneed that decision helore the Cin s Board ot
Adjustment which aftirmed the amortivation determination. M&S then filed the second
action which presented a petition for review pursuant 1o Utah Code Ann. § 10-9-708.

The triab court consotidated the two cases based upon agrecment of the parties that the

I'he statutory review has been repealed and reenacted as Utah Code Ann.
S 10-9a-801 The reenacted statute has retrospective applicaiion as a matter of v, See
BAN. Dev 11Coy, Salt Lake County, 2000 UT 209 210 128 P 6L [To6 1167
(addressing Utah Code Ann. § 17-274-801 whick contains identical language).

1



two cases had commeoen facts and issues of law, White all ol this wis going o netghboers
m the area fited a motion o intervene which the court eranted.

Atter consolidation, the City filed aomotion tor summary judgment with the
understanding that “a!l that remains i this conselidated action is the as-applicd challenge
which has been distilled mto the ssue of whether the City™s amortization determination
was arbitrarys capricious orillecal ™ (RO 3600 M&S subseguent]y filed a cross-motion
for summary judement. (ROS730) Atter hearing oral arguments, the court entered o
memoerandom deciston on January 300 2006, (R, TTAE-T1430) The court concluded that
the amertization ordinance use of “time period”™ did not allow 1t o be construed o permit
anindetinite amertizatton period. (RIS The Court then held that the Cin's
approach to amortization vielding the 22-vear 3-month amortization “is reasonable
hecanse it atlows a suftficient period for Plaintiffs {sic] to recoup its investment in the
property while satisiying the purpose of the Ordinance of eventually ending all
noncenforming uses.” (R TT44)

Permstruction trom the court, the Cliiy preparced a summiary judement and order of
dismiszall Consistent with the City's understanding and that ot the trial court that 2]
s were addressed by the application of the amartization provisions, the Order
dismissed all claims of M&S in the consolidated matter. M&S objected. arguing that it
bad remaining as-apphed challenges which had not been addressed by the Court. The
City responded. arguing that the issues had been distilled into the amoertization
determination and that the Tnw applicable to the as-applied cluims would dictate judgment
against M&S on those as-applied challenges,

On April 4. 2006, the court entered its Memorandum Decision overruling M&S's
objections 1o the proposed order. noting that "M &S s facial and as-applicd challenaes
bive already been adjudicated by this Courtwhen this Court granted summary judament
i tavor ol the City. There is nothing left tor this Court to decide in the matter.”™ (R,

F20T-020 The court also noted that M&S had sufticient opporiunity (o advance any other



clatms it thought 1t had and that the court had ruled on the basis that the claims had been
consolidated, that the sole issue rematning for decision was the amortization ssue and
thut M&S had tailed to argue any other issues inits memoranda or at oral areument, (R,
1200-01.) M&S did not seck post-judgment relief under cither Rule 54 or Rule 60, Utah
R.Cv.P.

C. STATEMENT O FACTS

On Aprid 402000, the City adopted Ordinance 2000- 15 which implemented a text
amendment to its zoping ordinance by imposing a restricion on accessory aparinent uses
within the S Overlay zone requiring owner occupancy ol the primary part of the dwelling.
Ordinance 2000-15 also provided for an exemption trom the owner eccupancy
requirement during an amortization period. The amortization provisions are contained in
the Provo City Code as § 14.30.090,

MES formally submitted an application for determimation of the application period
applicable 1o 1ts property on March 20, 2002 (R, 0509-0537) Inits application. M&S
rehied ononts net rental incomes, after depreciation, 1o conclude that the net rental income
will ahways be a negative value and therefore requested that it should be entitled to an
“mimite nomber o months to recover s investment .7 (RO 0334

Using vatues supplicd by M&S belore depreciation and adjusting thens for
inflation o April 420000 the City calculated the amortization period under § 14.30.000
as being 2211 years, (R.O503-0507.) Community Development Director Gary MceGinn
advised MA&S of the amortization results by letter dated March 9. 2004, In that letter., he
advised that the amortization period was 22 vears and 3 months and noted that M&S had
abready benelitted from three years of recoupment from April L 2000, to April 4. 2003,
(R.05010)

MA&S disagreed with the amortization determinaiion and filed an appeal with the
Board of Adjustment on March 18,2004, (R, 499 On appeal. M&S argued that though

Y 130,090 uses the terme aet income.™ it does not delie that term. 1t further wraued

8}




that the ity used tvo nconsistent detimtions of net imcome™ in s amortization
malvsiss M&S concluded that had s actual Income for the period through April 4. 2060,
heen used. application of the formula established by § 14.30.090 would have vielded an
nfimie amortization period. (RoESS-467)
Fhe Cinv's memorandum to the Bourd addressed the lecal issues of statutory
constraction and reasonableness of the City s amortivation determination. 1t pointed out
that the Board s dectston must be made based onwhether substantial evidence exisied wo
support the amortizatton decision. (R 477-483) The City discussed the Civ Coungil's
lecisutive iment o eventually eliminaie non-owner vccupicd appurtenant apuriment tses
i the S Overlay zone and o provide amortization as relief (o those who had substantial
msestment in the preexisting apartiment uses. [t pointed out that amertization, by
detinition. cannot be infinite, Tt also discussed the basis for the underlving decision not to
rely on income tigures during the period when the property was in major reconstruction
and the other considerations given in support of M&S™s vaduation and income tivures,
ey The iy then discussed the issue of et income™ with regard 1o the choice by M&S
notto charge fair rental value for the aparoments.
nour case. to allow M&S o avord the application of the ordinance
because it charges Hittle or no actual rent s inconsistent with the clear
intent of the city council to encourage owner occupied homes, the
lerm average net inconte can be casily interpreted 10 mean i fir
rental value for the praperty,

(R. 4780

The M&S appeal came betore the Bowrd of Adjustment on May 20, 2004, (R,
430-475) Atter the hearing, the Bourd entered findings of fact including:

SoOM&S Investments LLC made a timely application for an
extension ot time. However, M&S Tnvestments FLC, did not request
specitic amaeunt of time to come into complinnee with the owner
OCCUPANCyY: it requested imntiniiy,

The Community I)L\dupmun Dircctor determined that an
L\[LH\I()H of 22 vears and 3 months was warranted, This
determination was made bused on the Assumption of an average
monthly net rental ncome at lair market value, i




7. T30 does not deline wverage monthiy net rental mcome.

8. 14.30.000¢4) allows the Community Development Director 1o

adopt reasonable reculations i determining the length of an

extension ol tme to come o comphance,

0. Since average monthly net rental income is not defined, 1t was

reasonanle for the Community Development Director to interpret

average monthly net rental income as being Gar market value.
(R. 446-148 The Board denied the appeal and attiomed the amortization decision of the
Community Developraent Director. (1d))

[ is important at the outset o dispel any impressien hat the City and M&S had
reached a settfement sereement. The alleged settlement 1s not refevint or material to any
ol the issues belore the Court and appears to be bandico about solely Tor purposes of
portraying the City as somchow having acted in bad fanh in its dealings with M&S. Tuis
well established Taw that a settfement may be entered it only after approval by the
municipality™s coverning body. The record establishes that (1) the City s Tegal counsed

licked authority to enter into o binding settlement agreemient: and (2) the setticment

discussions were just that, discussions, This was made clear o counsel for M&S in terms
nebody could misunderstand, [U s significant that M&S ook no steps to enforee the
alleged settloment, The reason is clear: there was no settfement agrecment,

The Board ol Adjostment decision is reviewed to determine whether it is arbitrary,
capricious or tHeead, with a statutory presumption of va idity. The arbitrary or capricious
standard simply requives substantial evidence. [t does noi as argucd by M&S belore the
trinf court. require a preponderance of the evidence. Substantial evidence is simply that
quantum ol evidence necessary W convinee icreasonable person to support a conclusion,
The law altords the Board considerable deference and prolhibits a reviewing court from
substituting its judgment tor that of the Beard or independently weizhing the evidence

hefore the Board.




Hereo the evidence is contained in the record and was Targely supplicd by MAS.
e Bourd carefully weighed and considered the evidence before concluding that the
i’ application ot the ordinance was reasonable and was supported by substantial
cvidence mthe record before it Applving the correct standard of review, the trial court
aureed.

The argumoents advanced by M&S before the City, the trizl court and here sufter
tron several fundamental flaws, Pwo are particularly obvious. First by definition, an
amortization period for i nonconforming use cannot be nfinite. M&S is not challenging
ihe ditference between a 20-vear wmortizaion and a 30-year or 40-veur amartization, [t
stridently msists it is entitled to perpetuatiy avoid the clear fecislative intent 1o estahlish
awner eccupaney i single family residential dwellings with appurtenant apariments,
Closely refated 1s ME&S™s continued insistence that it s entitled to first claim depreciation
fer tax purposes and use that deprecisied number for amortization purposes. This ignores
the fact that depreciation and amortization are roughly equivalent erms. To permit M&S
W reeeup s mvestment by way ol depreciation over a fixed period and vet have an
mfinite amottization period also for recoupment of its investment igneres the underly ng
purpose ot the amoertization provisions of the ordinance. which is the eventuad elimination
of the noncontorming use. Simply stated. the Ciiy has attempted 1o reach a reasonable
result white M&S insists on the unreasonable,

Fois clear from the record that hath the City and the trial court reasonably heliey ed
that el issues in this consolidated action had been distilled into the amortization ¢Ueson
and could be disposed ol an cross motions for summary judement. Tt is diticuli o
determine from the record how M&S can now assertihat it has somehow presened any
vther as-applicd challenges. The triad court appropriately ruled on that as-applicd
challenge in favor of the City and brought the matter 1o a close. M&S should be estopped

from claiming that those claims continue.




Fhe challence o the court™s order granting intervention serves no real purpose.
The tral court has considerable discretion in deciding whether to permet @ party (o
imtervene and that diseretion is reviewable only for cleas abuse of diseretion. M&S has
not demonstrated any such clear abuse. Morcover, M&S™s arguments are based upon the

nonexistent scttfement agrecement.. While setttement necotiations terminated after the

intervention, that is not a sulticient basis for tinding an abuse of discretion in granting the

niervention would have been meaningless and it would have been crror to grant it That
is not the case heres The matter had not been settled. Bven if there were an crror in
cranting intervention, there is no Tegal prejudice to M&s, and the error would be
harmless. While this Courtis free to evaluate the challenge tontervention. there 1s no
refief 1t can grant which has any stegntficance.

‘Fhe decisions by the Board of Adjustment and the triad court which underlie this
appead were vahid and correct as a matter of Law. 1Uis appropriate for this Court to alfirm
those decisions,

ARGUMENT

l. THLERE WAS NO SETTLEMENT AGREFEMENT BETWELREN THIE
PARTILS.

MES insiuates the alteged settlement issue into many of the issues. facts and
arguments throughout its bricl. This could casily be viewed as or interpreted as a
transparent attempt to prejudice this Court by introducing bias against the Ciiy or finding
mjury based upon the trial court’s decisior (o grant the motion to intervene, M&S makes
no effort o recognize the extent or nature of the settlement aceotiations, it boldly trears
the negotiations as a final and binding settlement agrecinent. There are nuny such
statements throughout the brief, but a fow will suffice (o illustrate. Tnits second issue Tor
review. M&S questions whether the trial court erred ~in granting Intervenors Motion to
Intervene. thereby overriding the settfement agreement agreed 1o between the Coxes and
Provo City 7 (AplUs Brict p. 1 inits statement of Facts 1t states that "M&S and Provo

o



Cityvagreed to the terms of asettlement .7 CApIUS Briet ® 120 p0 60 Inits summary of
1t argument. MES states that lafier retracting from its agreed-upon scttfement the City
then misapplied its owner occupant ordimance.”™ (AplUs Briefl p. 17 These und other
staterments go bevond mere advocaev: they brazenly misstate the facts.

[11s interesting 1o note that. despite 1ts position that the City entered o an
agreement with ME&S, it made no effort at any time so enforee the alleeed settloment
aareement. Phis s because M&S Kirew there was ne settiement agreement,

When setilement negotiations began in November of 2002, the Cinv™s counsel sent
o counsel for M&S a ~Confidential Rule 108 Setddement Communication.”™ ¢ ctier from
Todv K Burnett to Keith AL Calll dated November 26, 20020 R U20-9220 copy enclosed at
Addendum L) The conditional nuure of the negotiations was emphasized in that leter

In turtherance of that [I]L‘”Ull ted resolution] eftort. T am forwarding
on behadt of Provo Citv an cutline of the conceptual frimework tor

settfement agreement. {1 is important (o bear in mind that at this
point this is Targely my work product. As you are undoubtedly

wware,_any hmf[ms; Agreement must ultine llLl\ bea mrmui 1hHrou 1ieh
appropriaie channels by Prove € iy, However, inmy (.\DLULNLR_ the
nnﬁ\ realistic way 1o achieve that goal is to try and neeotiate the
terms of a mutually acceptable fentative agrecment \1“1 cat o formal

approval,

(R 9220 emphasis added).
[ April of 2003, M&S insisted that “the material terms of our settlement have
already been agreed upon. and will be enforceable incourt.™ (RU901) That position is

simply contrary to Utah Law. See Paterson v, American Fork € Ty 2003 VT 7 9 13,067

Pad doo. 470-710 In Patterson. a developer had arguably negotiated a settfement with the

city s Mavor, The court held that whatever agreement there may have heen with the
Mavor simply was not enough, /e,

Nothing i the record sucoests that the American Fork O tv Counct!
cver voted o or approved @ hinding settlement ngreement. Though
Paitersons mav have engaged m lulwlh\ neoot; Hions with Mavor
Barratt, the Mayor does not have the dll[]]()rlt\ 1y bind the City
Council ... At most. Paitersons have shown hal they atempt ed to
reach a umuln wion with the City through the Maver's atfice. but
this alone does not create a b 1mimg contract.

M



Patterson 13 at470-71 (emphasis added).

Nor should MéS and their counsel have continued to helieve there was an
enforceable settlement. Counsel for the City responded 1o the Aprid fetter on Ny 7,
2003, emphasizing the lack ol an agreement.

This response is intended 1o both set the record straight with respect
o eur #mleln noon the status ol negotiation s and seek claritication of
vour ¢lient’s position and intended course of action.

\\ [ hav e repeatedly advised you, both orally and in writing, swhile
¢ have apptumlui vou and vour client™s w 1Hm“nux toengage ina

U)l]\lll]t[l\’t disdoguc intended to explore a possible setdement of
this cise, we have not reached o setifement Llﬂlumull as ol this thne.
The cursory g 1]\\ is 10 vour letter of Apu] 24, 20030 convenient ly
cmils reference 10 my fetter of November 26, "’(l(]“ Comwhich |
\[)LL][ILJ“\’ advised vou that ~any binding agrecment must ultimately
he approved throusli appropriate channels by Provo Cily.,

Unlike the case citations you provided in your fetier of April 24
’(](H there are no writ lun communications between counsel agrecing
(o the material terms of settlement in this case. Quite to the contrs Iy,
that continties o be the specific focus of cur discussion. Morcover,
the more complicated decision making precess and statutory
authority to bind local government requires a completely dilferent
anaysis than in the case of private parties,

(Letter from Jody K Burnett o Keith A Call, dated Mav 7, 2003, RSO8-8949 copy
enclosed as Addendom 20

ME&S maintiined its position that there had been a setdement through the hearing
hefore the trial court. The Ciy's counsel was g foreed to explain.

A lot ot that information isn't. not only is not relovant or imaterial but
rankly some of 1t alludes 1o Rule 408 settiement negotiations. And
tvou actuadly read those Tetters. Tdidn't bother o move to strike
them. but vou' il see uimmlx 1y letters the ustal caveat or
qualificr that it ain’t a deal undl it%s voted on by the city council in
an open and public meeting, And 1T don™t surport to have that
authority ¢ m) nobaody v oted me as a represesttalive of the Provo Clity
counsel [\1L1 ['my just the attorney trving te advocate their interests
m this case. So [0 m swre the court is not peestiaded by the notion that
l]lLlL wirs sort of lentarive neeotiations nol ever approved by the
councit i open and public mecting.

(ROT2HLT. 14:0-190)

The Low ss clear on this point. There is no enforceable settlement agreement,



I1. THE BOARD OF ADJUSTMENT'S DECISION ON THE
AMORTIZATION RULING BY THE CITY WAS NOT ARBITRARY,
CAPRICIOUS OR ILLEGAL.

Al THE CORRECT STANDARD OF REVIEW IS MORE
DEFERENTIAL THAN M&S ARGUES.

M&S argued msistenty to the wial court that the standard applicable o the
arbrirary and capricious determination was a preponderance of evidence standard.
(ROTZTH T 10-120 Inits reply argument. M&S advanced the standard as ene solelv of
Hlegatiny in which the court attords the City ne deference to the interpretation of the
ordinance. (ROI2TT0 22240 As recognized by the trial court. neither is correct,

(R, 11:16.)

MM administrative and quasi-judicial decisions on zoning law invelve the
application ot ordinances to specilic facts, [0is this application of ordinances, as in the
amortization decision at issue hereowhich is subject to the arbitrary and capricions
standard ol review. In that review, courts aftord board of adjustment decisions
substantial deference. Patterson v Utah County B, ol Adjusiment. 893 P.2d 602, 603

(Utah App. 1993). See also Cottenvwood Teights Citizens Ass v, Bd. of Comm'rs, 593

P2A 10 120 (Utah 1979) (stating that in zoning decisions local administrasive bodies
“should be allowed a compuratively wide Tatitude ot diseretion.”™y Courts aiso do not ‘

substitute their judgment for that of the Tocal board of adjustment. Palicrson at 604,

It does not matter whether the court agrees or disagrees wiih the
rationate of the Bourd or the policy prounds upon which a decision is
based, Tedoes not lie within the prerogative ol the court to substiiute
s judament tor that of the Board., 1 hus. courts will not consider the
\\hdum necessity, or advisability of the Board™s determination.

Patterson at 604 00 5 (punciuation. ciiations omitted).

W hether the Board™s decision was arbitrary or capricious turns on whether there is
substantal evidencee i the record o support that decisten. Bradley v Payson City Co Corp..
2003 UT 1o, 913,70 P.3d 47,57 (quasi-judicial decisions are subject o the substantial

ey idence standard for arbitrariness or Capriciousness),

,




Substantial evidence is that quantum and quality ol relevant evidence
that is adeqguate to convinee a reasonable mind o support a
conclusion. Iis more than a mese scintilla of evidence though
something less than the weight of the evidence.

Patterson at 004 n.6 (punctuation. citattons omitted). Courts “simply determine. in light
of the evidence before the Board, whether a reasonable mind could reach the same
conclusion s the Board. TUis notour prerogative to we gh the evidence anew.”™ Patterson
at 604 (citation omitted).

To the extent that interpretation of an ordinance is involved, the Ciiy s also
altorded some degree of deference nits interpretation. The Supreme Court has
pronounced that Tocal interpretations of ordinances shovld be reviewed for correctness
while alTording “somue level of non-binding deference to the interpretation advanced by
the lecal aeeney.™ Carrier v, Salt Fake County, 2001 G T O8R4 28, 104 P.3d 1208, 12160,

MES also argues here that the amortization ordinance should be strictly construed
aainst the Cry and nats Tivor, That is inconsistent with the deference alforded by the
Carrier court. That strict construction also dees not apply o construction of ordinances
related o noncontorming uses.

[ T'ihis rule of construction favoring the ree vse of land should not e
applicd where common sense indicates the result would he contrived.

unreasonable, or absurd inveew of the nanifest object and purpose
ol ihe ordinance.

FZiceler. RathkopUs the T of Zoning and Planning 94th ¢d. 1996) § 314 a1 3-34
(emphasis added). The reason for this approach with respect 1o nonconforming uses is
that the goal is 1o everntually elimimate those uses.

Consistent with this Ipulicy of restriction aad eventual chimination.

the cours have ruled that the right of noncenforming use shoutd he

strictly construed, Such use shoutd be resiricted, decreased. and

Finally chiminated.

L Youne, Anderson’s American Law of Zoning (Fed. 1996 § 6.07 at 500-01.

Consistent with these authorities, the Arizona Supreme Court concluded that

“regulations governing nonconforming uses are excepted_ from the coneral rule that




soning ordinunces should be strictly construed 1o favor of the propernv owner.” Qutdoor
Systems, Ines v Coty_of Mesao ST P2d B 30 0ATI7, 1991,
b summary, the appropriate review here is to determine if there is substantial
cvidence supporting the City’ s amortization determination. altording some deterence to
the Cinv's iterpretation of its ordinances and keeping inmind the clear levislative
abjective to eventually terminate the noncontorming use.,
3. MES'S INTERPRETATION OF THE ORDINANCE IS
UNWORRKABLE AND NOT SUPPORTED BY THE RULES OF
STATUTORY CONSTRUCTION.
I'he thresheld problem presented by M&S s arguments here. betore the trial
court and at the Board ot Adjusunent  is their insistence on an intinite period of
amortizaton, Anoanfmite amortization period is not an amortization at all, bhut rather o
permanent exemption from the ewner occupancey requirements of the ordinance asa
noncontormng usc. This is not contemplaied by the City s Tevislative decision, the
applicable Utah statutes or any Tegal definition of the amortization procedure as applicd 1o
noncontorming uses. MA&Ns interpretation of the amortization ordinance would maeke i
anuthy as applicd o s preperties. An interpretaion and application of the ordinance
which renders all or part of it ineffective is contrary to the rules of statutory construction,
[oas important o keep in mind that the wmoriization provisions at issue here were
part ol an ordinance enacted 1o climinate non-owner occupiced appurtenant property tses.
Permitting an infinite amortization would. on s faees undermine the ultimate public
policy coal and purpose of the ordinance.,
By delinition, amortization ol @ nonconforming use contemplates the eventual
rmination of the nonconforming use at an identiticd point in time.
An amortization ordinance 1s one which allows a specificd use a
period of permitted nonconformity but requires that it be terminated
at the end of such period.

PYouns Anderson’s American Law of Zoning (4 ed. 1996) § 6.71 4t 697,

Amaortization sceures the eventual bul certain termination ol
nonconforming uses and structures by a provision in a zoning
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ordimance which requires that, after the lipse of a specified time. all
m' some specthic noncontorming uses must be discontinued. The

ime pesiod may either run from T the date the use was established or.,
as s often the case. from the date the ordinance becomes effective,
The tume period is intended 1o give the nonconformmg owner or
aperiator an opportunity (o d[ﬂﬂ[!l/(, his investiment in 1hL
nonconforming ase and. to e extent tat the structures used therein
cannol be used Tor a conforming purpose, the investment in the
sruclyres.

4 Ziceler, Rathkopt's the Faw ol Zening and Planning (4 ¢l 1996, supp. 2001) § 74141

74233 (emphasis added),

Hy s authoriiy to enact an amortization ordinance for nonconforming uses it

the time came from the Utah Legislature.

The fegisiative body may provide tor

(by the termunation of all nonconforming uses. exeept biliboards, |
providing a formulaestablishing a reasonable time period during
which the owner can recover or amoeriize the amoeunt of his
mvestment in the nonconforming use. it a1y . ..

Utah Code Ann. § 10-9-HIS(D) (200 1) (erephasis added).”

Baoth the statutory Ianeuage and the common del ritions ol smortization of a

nonconforming use ermbody two principles: (1) The nonconforming use will come 10 an

cnd after a specilic period. {2) the property owner will have a reasonalle_opportunity te

recoup the mvestment i the property, This s consistent with § 113000900 2)(a) of the

Ciny s ordinancee recognizing the amortization period as ene in which “an owner may

recover the amount of his mvestment in property.™ (cmnhasis added).

lUis important 1o recognize that amortizabion altords a property owner only the

upporlunity to recoup s investment. [ as s the case here, the property owner chooses

to churpe market rents or any rent at all for the nonconforming apartments, that is ils

choice 1o forego the opporiunity to reconp its investment. That conscious choice by the

property owner cannot preclude the Ciiy from imposing a reasonable amortizaiion period

tor the nonconforming vse in which the op portunity exists for recoupment.

'j(.‘urrcmly Utalt Code Ann. § 10-9a-511(2)D).
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Whether the 22-vear 3-month amortization period is reasonable turns on statutory
construction and application of § 14.30.0090. The principles of statniory construction

apply cqually to statutes and ordinances. g, Bennon v, Sundance Dev. Corp.. 897 P.2d

[2320 1235 (Utah App. 1993, The primary goal ininterpreting legislative acts is o aive

citfect o the fegislative intent. #og Anderson Dey, Coov, Tobins, 2003 LT 5609200 1o
P.3d 32303360 In determining legishative intent. the court evaluates the Tangnage “in heht

ol e purpose the [ordinanee ] was meant to achicve.” Nixon v, Sabe Lake Ciiy Corp., 898

P20 2050208 (Lieh 1995)0 Inthe event the ordinance kinguage is ambiguous, the courts

may look tothe legistative history and ether policy considerations in construing the

Loncueage. Andersen $40 ot 3300 Nelson v, Sult Lake County, YOS P.2d 8720575 (Lih

[U45).
Courts avold construing a legistative enactment in a way which would mike 1t
moperehle. fog, Young lectric Sign Co, Ine. v, Deptof Transp.. 2003 UT App 109,

7000 PED TR T120 (rejecting interpretation which would render stature
Tmemningless ) Sinlariy, construction ol an ordinance sheuld not be 1n contravention of

s express purpose, Perrine v Kennecott Mining Corp., 911 P.2d 1200, 1292 (Utah

TGty Nor do courts “construe a statute in such aoway as to render certain viahle parts
medaningless and vord” Nelson at 870

MA&S™s proposed construction of the amortization ordinance runs aloul of these
woll-settled principles. There is no question that the legislative intent of the City Counctl
wis 1o bring aneventuat end to accessory apartments i sinale Tamily residential zones
covered by the 8 Overlay provisions in dwellings which were not owner occupied, This
means the eventual end of any noncontforming use falling within this cateeory, There is
also no question that the feeisTative intent included providing owners the opportunity 1o
recoup thetr investments by way of i reasanable amortization period which would apply
to the clreumstancees of cach particular property. M&S™s construction of the City's

ordimance would alfow it atits sole discretion, o avoid collecting rents or any significant
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rents and thereby create a perpetual nonconforming use in viotation of the clear
[egisfative intent of the Criy Councill theretore rendering the amortization provisions
meaningless.

AdmittedIv. the ordinance does not specifically deline “net income™ lor purposces
of caleulating the applicable amortization veriod. Fis apoarent that the City and M&S
mterpret Tnet income” ditlerently, leadmg to an ambiguity in the ordinance. This
ambiguity requires the Court to give meaning and effect to the public policy goals and
objectives underlving the amortization ordinance m order t yield both a reasonable
period for petentially -ecouping mvestment while eventaadly bringing an end to the
nonconforming use. This is what the Commuanity Development Department did o its
initind evaluation of the amortization period and what the Board of Adjustment relied
upon i aflivming that decision. This is ilso the analvsis which guided the trial court’s
decision. [tis appropriate for this Court to uphold those determinations.

C. THERL IS SUBSTANTIAL EVIDENCIE IN THE RECORD TO
SUPPORT FTHE 22-YEAR 3-MONTH AMORTIZATION DECISTON.

ihis Court set Jorth the appropriate standards Tor review of a board of adjustment

decision in Save Our Canyons v Bd., of Adjustment of Salt Lake Couniy, 2005 UT App

2Ra0 6 PLAd UTs.

Wewill consider the Board™s decision arbitrary or capricious only il
t1s not supported by substantial evidence in the record, In
determining whether substantial evidence supports the Board's
decision we will consider all the evidence inthe record, both
Favorable und contrary and determine whether o veasangble mind
coutd reach the same conclusion as the Beard. Tt is not ouy
prerogative (o weigh the evidence anew. TTowever, whether or not
the Board's decision violates o statute. orcinance, or existing law., is
reviewed for correctness, but we also aftord some level of non-
binding deference 1o the interpretation advanced by the Board,

Sive Qur Canyons 112 ar US2-83 (citations, punctuation omitted), The Stipreme Court
has, consistent with the reviewing statutes, instructed that courts are o presume the Board

ol Adjustment decision to be valid, Carrier. supra 25 ar 1214,




The central question hiere 1swhethers as required under Utah Code Ann.
S$-9-2082y the 22-yeur 3-month amortization period 18 a reasonable period mowhich
MA&S may recover its mvestiment, should it choose to do so. Phe infinite amortization
poriod msisted on by MA&S 1s not reasonable™ in the sense of eventually bringmg an end
to the nonconforming use, the intent ot the Cinv s Tegislative aetion, [eis noportant to
Keep m mind that though M&S or the Court might reach different conclustons based upon
the tieures which torm the underlving tects of this matter, those conclusions are
immaterial to the issue ot whether the Civ's analvsis and conelusion are reasonable and
supported by substantial evidence.

Fhe tacts behind ME&S™S arcunent for mtinite amortization were compiled and
presented m its application for amortization determination. (R, 307-337) 'The City
comptled and analyzed this information in determining the amostization period. (R, 303~
070 The City has never disputed the buse figures with respect to acyuisition and capitad
costs or rents actually received by MA&S.

There s adiscerepancy in the figures represeniing purchase price and other capital
costs s adiusted for imtlation. This discrepaney appears to result from M&STs
application el a tull vear s worth of deprectation in 2000 while § 14.30.090 expressh
provides tor depreciation adjustment only throuch Aprit 4. 20000 The Citn ' faures
rettect this shorter period for depreciation adjustment.

Fhe serious point ef contention between the parties is what net income figure @o
apply o the amortization formula. Here also there s a diserepancy, M&S would use net
income giter depreciation, while the City used net income prior to depreciation. The
diftererce is significant because allowing both depreciation and amortizaton aiows two
nicasutes ot recoupment to be applied simultancously o the same investiment.

Lo mamortize™ 1s o liquidate or extinguish, especially by periodic
pavment to a creditor or sinking fund. [Uis submited that the

Now § 10-8a-511(2y(h).
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concept permitting a nonconforming nser to recover ithe vatue of his

property richt over a period of time 15 more analogous to

depreciation for tax purposes, depreciation being o decrease in value

due 1o wear and tear, Actually, amortization within a speciticd

period merely means at a noncontorming user has that period in

which to phase out his operation ina manner which will involve the

least Toss.
4 Zicpler, § 7T 00 2at 74530 The realiny is that the amount o depreciation claimed in
any given lax vear is o means ol recoupment of investment mn the property. To avoid a
double recovery to M&S 118 reasonable to use inconme before depreciation to caleulate
the amortization period which similarly provides for recoapment of investment.”

The sceond disagreement between the parties iswhether the net income figures
during years prior to Imal completion ol improvements which are intended 1o be
amortized, when the residence was under-occupied and underaoing major construction,
should be used i the amortization analyvsis. M&S insis's that the income. actually Josses,
fromy those periads is required as part ot the analysis, promarity because it supports their
clamm to mfmite amortization. Fhe purpose of average past rental incomes, however, is 1o
aive un dicaiion of the actual rental value of the property Tor prospective application
toward recovery of investment. The Community Development Department concluded
that under the crrcumstances here, “the rental income (rom periods prior to 1999 would
not he an acenrate reflection of expected foture rental.”™ (R.S03))

M&S argues that the Council did not expressly intend 1o rely on (uture renial
values: but Timited the consideration to actual historic income and losses. This is not
evident from the Linguage of the ordinance. Morcover, this construction would vield
result in this case which the Council clearly intended to eliminate. a permancent

nonconforming use. The City s use of actual rental income Tor the fully completed

N o oce . . \- . . . . .

ME&S argues that the City used twe inconsistent values for net income in the
calculations in R 303-307. Inreality. however. the City merely recognized M&S s
vitlues reflecting the $27.000 net loss tor the five- vear period and used its own analysis (o

arrive at the netincome figure applicable to the amortization analysis. The City is using
only one net income lwuu
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dwelling 15 a reasonable interpretation ot the ordinance. To this end. the rental income
from 1999 and 2000 are a reasenable basis for determining averaoe monthiv net income.

I its analysis, the Community Development Department used M&S's stated 1999
meome. before depreciation, S14.4060 Tt used the 2000 figure Tor the first six months.
betare depreciation. of 52,979 and adjusted thar 2000 tigure by adding in 3.749.03 of
feeal expenses which M&S had dedneted which were not actual operating expenses for
the upartmentsc reaching a 6-moenth ol of 3360803, 1t then doubled that amount o
reach a 2000 Tigure of S17.336.06, The 1999 figure and the 2000 figure were added
ogether and dived by 24 months o get the average monthly net income figure of
STAZZEU (R 2060

[tis worth noting that the appraisal pravided by M&S indicated that the fair market
rental vilue of the units was more than twice this fignre, $2.9300 (RU3280 Had the Cite
tsed the fair market vatue established by N&S S appraiser, which could also be
reasonable, the amortization time would have been just under 10 vears, By comparison,
the Z2-vear 3-month period is extremely cenerous and certaily reasonahle,

The Board was concerned over the effect of permiiting a property owner 1o avoid
the amartization of the nonconforming use by charging less than market value for is
rentals,

Mro MacKay: T assume that what that they are holding here is that
they come up with a lesser value for rental to the property because
they had people in there that they were not charging. their relatives
and so forth like that, Does that really play? Cin they ke that oif.
because to me il vou are figuring the rental of the property vou are
faurimg what it could beo T et somebody go in there fred, then
that™s my responsibility and not a part of'it]

MroDixon: Thatwas Guary's {the Community Developrment
Director] postion i saying that vou could use the appraised market
vithue ot the rentlis because a person could essentially violate the
ardinance indefinitely by s‘mq\ﬂy not charging to rent to familv, And
then vou've got all these sineles in this neighborhood. And that was
not the intent of the city council.

And Lihink the way that we have approached this gives them i very
stgnificant period of time. Twenty-two years is a long time. They

may not actually recoup it in 22 yvears hecause of wiit vou're
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indicating. they are charging 1l they contiue to charge significantly
helow market vent. But 22 vears is not based on market rent so - it's
based basicallv on the rental they received over the List T8 months
priorto theiv submittal,

(R.A710)

Board members also expressed concern about giving meaning and clfect to the
ordinance by providing a reasonable time for amortization, recogmzing that intinity is not
reasonable in light of “he purposes of the ordinance. (Hustratively, sce Ro439.)

MESTS wreuments to the Board focused on three eore issues: ¢ 1) The ordinance
does not define "net inconwe.” (2) The ordinance does not expressly grant the
Development Director the discretion to mike ad hoc determinations of net imcome for
application of the amertization tormula. (3) Though the ordinance grants the Community
Development Director the discretion 1o adopt reasonable regulations to carry out the
purposes of the amortization provisions, he did not formally do so.

With respect to (1) and (2), ttis important to recegnize that the language ot the
ordinance does not support M&S™s conclusion that only actual historical rents of the
property can he “average monthly net income.”™ Net income is equally as undetined tor
MES as itis for the City.

Fheissue then s which tormulation produces o reasenabie time for amortization
while giving meaning and cifect to the fegislative intent to eventually twerminate the
nonconforming use. The Development Director™s nse of e 18-month rentals afier
completion of the property improvements, extending those ligures to 2-hmonths, more
reasonably reflects the actoal mcome which M&S received. or would reccive, based upon
those mprovements, cod s reasonable means of reaching the rental income figure, The
use of rental fipures from periods preceding the expenditures for capital improvements
bases the reats ona completely different viduation, that of the original, unimproved
structure. Likewitse. the use of rental figures from the construction period does not reflect
the potential rental value based upon the completed improvements. The purpose of the

amortization ordinance is to permit recoupment ot the capital expenditures, implicitly
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hased upon the vidue of those expenditures, as retlected inrents received after the
completion of the improvements, Use of the 1999 and 2000 post-construction renta
imcome is not an ad hoc determination of rental fncome, but simply a reasenable
determmation of rental income used to reach a reasonable amortization period.

Itis true that the Community Development Director had not promulaeated
regulations applicable to the amortization analvsis. This lack of reaulations, however.
does not make the Director™s decision with respect to net income unreasonable, What the
crdinance proviston reflects, as was recognized by the Board of Adjusument. is the
leaislanve determination that implementation of the amortization process be (1)
reasonablesand (2 earry out the purpose of this section.™ 3 14030090041 A
discussed herein, the determination of net income was reasonable and the resuluant
amortization period was reasonable. Mostimportantlv. the Tegislative purpose of the
erdinanee was accomphished. MES was afforded o reasonable time for recoupment ol s
mvestment. should it choose 1o do soowhile ultimately putting an end 1o the
noncontorming use. The fegishtive intent of the City was accomplished in o reasonable
munner.

There is substantial evidence in the record to support the decision ol the
Communits Development Director. The Board of Adjustment properly atiirmed that
dectsion, The decision is therefore not arbitrary or capricions. Fhere is no evidence of
any violation of statute, ordinance or common law m the Civ's actions. Henee. they are
not lezal as aomatter of Taw. Based upon the record betore the Board of Adjusiment and
the satisfaction of the applicable Tegal standards. it is appropriate for this Court o alfirm
the decion ef the Board of Adjustment as aftirmed by the trial court,

I, THE TRIAL COURT PROPERLY ENTERED JUDGMENT AND
DISMISSED ALL OF M&S'S REMAINING CLATMS,

MAS dsseris i its areument in support of its other as-applicd challenoes:

Atthe hearimg on January 27, 2006, the fiest statement o the ¢ ourt
by Plaintitts” cou hd Wi m da.]]lli\ the two main I\\UL\ mn uning
in the lawsuit. el as-applicd™ and “amortization.” and 1o advise the

-
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Court that only the amortization issues, ard not the as-applicd issues,
were betore the Court.

(AplUs Brilp. 290 There wre several problems svith this statement. ME&S Lails to point to
anything i the record to support that claimed statement. It is also unsupported by the
transcript of the hearing on January 27, Nowhere in that transcript does anvihing com
close o the statement atlegedly made.” Tt is obvious that neither the trial court nor
counsch for the City uaderstood that M&S was claiming tha any additional as-applied
chatlenges continued 1o oxiste ME&NTs arcument that “Provo Ciy raised no objection to
Plamtfs” statement of the tssues,” (AplCs Bril p. 29), swould support the conclusion that
the City did not hear such an explicit statenent of reservation ol other as-applicd
chatlenges.

Morcover, M&S™s position s belied by other facls surrounding the cross motions.
s sumnuary judgment motion. the City sought judesnent ~on alt ot'the claims asserted
in this conselidated action.”™ (RO4450) Similarly. inis menworandun, the City recognized
the amortization issue as the only one remaining.

Because the Anderson decision dealt with M&S™s facial chullenees
to the text amendment in both actions, all that remains in this
consolidated action 1s the as-applicd chatlenge which has been
distlled into the issue of whether the City’s amortization
determination was arbitrary, capricious or illegal.

(R.360.) During oral argument, counsel tor the City twice pointed out that the sole isste
for resolving the malter was the review of the amortizat on decision.

[ Jrom our vantage point we're here ona ven narronw basis with

respect to the as applicd challenge 1o the erdinance o the specilic

tacts and circumstances presented hy the M&S Investment

propeity ...
(R.I2LET. 14)

And the partics are in agreement, as the court noted at the outset, that

this s wcase that can and should be resolved on thie basis of the

record of praceedings belore the hoard of adjustment.

“Admitiedly, the transeript is somew hat incomplate. noting “heginning, not
recorded ™ (ROT21L . 309

RE




ClC T2 o150 Inchis ora] arcument. counsel for ME&S did not object o cither of these

statements. Nor did M&S attempt o altirm thedr claim to any other as-applicd
challenges.
[Uis alsonteresting to ook ut the pleadings Dlod by NS MOS™S cross motion
Sormetion tor summary judement. neta motion for partial summary judement. (R,

| 03730 Al oltheir memoranda and related Glings state “suwmmary judement.” Not one is
captioned “partial summary judement.” Nor do they use the phrase partial summary
iudament inany of their arcuments, There was stmply nothing o vive notice to the Court
crothe Criy that MacS disagreed that all oof the other issues were subsamed o areview of
the Gy 7 wmortization deciston to determine 1510 was arbitrary, capricious or illeaal. and
theretore could and should appropriately be decided on cross motions.

Having lost oo its amortization challenge, M&S was forced 1o revive its other as-
applied claims o keep the Titgation shive, Tt did so by objection o the order dratted by
the vy Inoresponse, the City contiried that it understood that the pastics inrended o
resolve the case on cross motions. Fven soo the City discussed the teoal moerits of M&Ss
as-applicd claims as identified in their objection. (R T153-11061))

The tral court overruled M&S™< objections. noting that it belioy ed that the sele
ssue was the amortization issee and that M&S did nothing o put the court on notice
otherwise,

The City had moved Tor summary judgment on all claims asserted in
the consolidated action. Alier reviewing both Plaintitt™s and
Detendant’s Motions Tor Summan lud”mu]l their responses, and
having heard oral ureuments by both D rties, this Court wis
persitaded by Detendunt that the sole issue o decide was whether the
amortization provisions of the ordm mee apphicd o the MaS
property were valid o0 As noted above, M&S had e \Hmmh dtothe
City's Motion tor sunmmary judgment and has had ample opportunity

o argne all of thelr claims in both its munm mda and at oral
arouments before this Court on Janu: wy 2, 2000 [sicl.

(IR, 12000
Theissue here s netreally wiether the triad court erred in fts ruling, The issue is
whether Moo carried its burden o preserve and prosecute 1is claims. There is nothing in
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the record o explain why the City believed Jhe parties had aoreed 1o resolve the Hitigation
an cross mations. s clear that it Pad that beliel and stacec it open court where M&S
was represented by counsel. (RO L2E0T 150 Apparently. the Coure also had that same
understanding. (dy MES allowed the City and the Court to believe there was only one
isste necessiny o resolve the entire matter. Tedid nothing toomake 1t clear tat 10 swas
reserving additional ¢ aams in the event it Jid not prevadl on its cross motion. 1This Courl
should decline to reward a parly o this fashion.

The triat court was i the best position to evaluate the facts related to M&STs
objection. As suchotts afforded considerable discretion inappiyving the Tow 1o those
facts, The court did not abuse that discretion and 1is ruliv g <hould be aftirmed.

V.,  THIECTRIAL COURT COMMIPPTTED NO CLEAR ABUSE OF
DISCRETION IN GRANTING THE MOTION TO INTERVENE.

Hois mmportant to note that M&S™s challenge to the intervention of neivhboring
property owners can rosult i ne meaningful remedy from this Court. The inwervenors did
not participate in the briefing or argament of the sssues before the trial court, There has
also been abselutely no legal prejudice (o M&S by their intervention. 1Cis unclear what
ME&S wishes to accomplish by challenging the interven ion,

MAS misonderstands severa elements of s arg nments, Firsto it alleges ihat the
mtervenors lack standing to intervene, "Iie Gtah Supre ne Court. however, has stated that

mtervention is the act by which a thivd party ebtains st mdine 10 becorne a DIty In a

s

st Inre FLELL 2006 UT 36,951, 137 1.3d 809, 820 ‘emphasis added). The closest
thing o a standing issue is the showing which an intervenor must make.

Tojust v intervention, the party seeking intervention must
demensrate a directinterest in the subjec nauer of the litigation
such that the iniervenor™s rights may he atlected. tor cood or Lor i1l
The reguisite terest necessary 1o permit intervention may arise
trom the mtervenor’s status or her circumstances. )

Inr

I

LIRS T ar 8200 Utah appeifate courts have neves wddressed the issue ol whether
nerghboring property owners have sulficiont property irterest o intervene in this tvpe of
fitigaion. Courts which have addressed that question hove eenerally permiited
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micrvention. fog, Larock v Sugarloat Township Zontg Hearing Bd.. 700 A 2d 308

+

T3 (Pa.Conwlth, 1999) (Cowners ol property in the immediate vicinity of property
mvolvedn zomimge litigation have the reguisite interest and status o become

mtervenors i breesen, Ine. v County of Melean, 639 NUE2E 11415 (UL App. 1995)

(permitting landowner intervention): Mobil Gil Corp, v, Zoning Bd. o Appeals of Ciiy of

Bridgeport. 644 A2d 4010401 ConnApp. 1994 (hecause of this cognizable interest.
the mtervening defendants have standing mthis controversy™).

Phe reliance M&S places an Perper v. Pinie County, 000 P.2d 32 (Ariz App.
P97 s misplaced. In Perper.acseudement had been reached and judgment had heen
entered on that settlement. The Perper holding is consistent with the sencral rules of
inervention. Osterv. Buhler, 1999 U T 99, 90 3,989 P2 1073, 1077 (7 Lhe eeneral
rufe 15 that intervention is not to be permitted atter entry of judement.™: Millard County

o bah State Tax Commn, 833 P2d 439,461 (Utah 1991y ¢The general rule under the

rules of civit procedure is that final settlement of all issues by parties 1o a controversy
renders a permissive intervenor’s motion to intervene moot.”) Neither condition was
present heres As discussed aboevel there was no serdement agreenient. Nor had judement
beerrentered at the tme of mtervention, The Perper case provides no support for M&S s
position in this case.

he purpose of intervention is w elminate unnecessary L]Hp]iCilIiUH of litigation.
Centurian Corp. v, Crippse 377 P.2d 933937 (Uinh [978). he polieyvin the Taw s and
should besto simplily and expedite procedure and to avoid a multipiicity of Lawsuit

Bartholomew v. Bartholomew. 348 P.2d 238 241 (Utah 1976) (finding joinder

Justitinble). “There is no question that the neighboring owners would have commenced
separate Hieation had they not been permitied o inteevene in this matter, The ren]
considerations in evaluating a motion w interyene are “whether the party™s intervention

would unduly delay a pending action or it permitting him o intervene would unduly



complicate isstues.” Tnterstate Land Corp. v, Patierson, 797 P.2d 1101, TTOS (Utah App.

[990). Neither situation was present here.

The arcument that the intervenors” motion was untanely similarly facks merit. An
mdividual may only intervene once he knows that Tis interest i Litization may diverae
from those of the parties and that he may not be adequately represented by those partics.,
See Freesen, Inc., sapra, Uwhen a governiment enttly s involved, interested parties
feaitimately may assume that their elected otficials wilt adequately represent their
interests as members of the general public, Only when the interests ol the general public
diverge front those of the individual 1s the private party ebligated o take action o protect
s interests.”) The triggering, event tor these mtervenors was receipt of iformation that
the partics might be settling the Tigation m a manner potentially adverse to their
mterests, Onlv when they became aware of that did they seek o intervene. Their motion
was ot ununiely,

ME&S also makes extensive srpument as to why *he intervenors had no right (o
intervene under Rule 24(a). Ttignores the Fact that the plervenors alse sought [eave to
intervene under the permissive standards of Rule 24(b). The scope of Rule 24(h) s Cairly
broad. permitting a party o intervene “when an applicant’s claim or defense and the main
action have a question of Taw or fact in common.” Rule 24(b). Utah R.Civ.P. Also broad
is the discretion alforded to the court. A trial court’s erant ol intervention purstan( to
Rule 24(b) mvolves the discretion of the trial court and we will not overturs its ruling

absent a clear abuse of disercetion™ State v, Sucec, 924 P.2d 8R2, 887 (Utah 1996), M&S

has faited to show a clear abuse ol diseretion in this case.
CONCLUSION
Lhe amortization determination. as affirmed by the Board of Adjustment. wis not
arbitrary. capricious or tegal. Rather. itaftorded o reasonable period for M&S o recoup
its investment, should it choose o do so, while giving cffect 1o the legistaiive intent to

cventually terminate the nonconforming use.
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The record indicates that M&S had at least acquiesced to having the cross-motions
for summuary judgment be dispositive of all issues in this matter. Having permited both
the City and the trial court to believe that to be the case, it should be estopped from now
asserting its alleged as-applicd challenges, espectally in light of the legal weakness of
these challenges, The trial court did not err in entering judgment as to all of the claims in
the consolidated matier.

The intervention issue has no substantive merit here. There s no reliet which this
Court can grant which would be meaningtul. Morcover, M&S has failed to demonstrate
that granting intervention was a clear abuse of discretion as required by the applicable
standard.

The decisions of the Board of Appeals and the trial court were valid and correct as
amatter of law. The City therefore respectfully requests that this Court aftirm those
decisions, g;}-’

DATED this &4 _day of January, 2007,

WILLIAMS & HUNT

s \lyfS

“Jody K 3mc%£/' ’
Attorngyp for Defendant/Appellee

Provo {Aly Corporation
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Lavy OFFICES OF

l WILLIAMS & HUNT

A PEOFESSIONAL CORPORATHON

e 2T TART ZGD SOGUTH, SLATE 560
P‘(‘_‘. EOX 45578
ALY LAXE CITY, LTAH 84145 5678

JODY K DURNETT Trl EFHDKE {307) 321-5578
FAR DT 364-4587)

Tl Bormettialhiont com

Novemoer 26, 2602

CONFIDFEINTIAL RULE 408 SETTLEMENT COMMUNICATION
SENTVIA PACSIMILE (363.0400) & ULS. Man

Kenh AL Call

Snew, Chstensen & Marnuincau
10 Exchange Place, 11 Floor
2 0% Box 45000

Salt Take © th TIT 84145

Re: MaOS Imvestinents, LLC, ro &l v Prove Ciry
Civil No. 000202654
Char Bale Noo 110.0012

{

T e T miel
EERLANCE SN ANAS £ 5 5

We have appreciated the eppormuniey of engaging in a consuuctive dialogue with
VOU I an atempt o oxplore the ﬂmczi‘-i'*c of 3 negotated rescluuon of this case. That
Fudes your cooperaiion in submiung an application for amortizaton pursuant o the
}:;U\E\;t,:m Gf Trovo lf':irjg,' Codre § 14 30090 for the propriy Yocerenl 2p 1310 Nord:

GOl LBast

I twrtzerance of thar offorr, 1 am forverding on behalf of Provo Ciiy an ouwtdine of
the m:tccpfu'zl framowork for a setdvent agreement. Jois impeniant o bear i mund tha
sothis pefie this s largely my work product. As vou are undoubtedly aware, anv binding
agrement muet winnately be approved dirough appropriate channcls by Frovo (_iu'
However, mmy capenence, the only reahine way to achiove that goal is ra v and

negonac the terms of a muraadldy accepable wentauve sgreement subject o formal

=

aproval,

The wype of agreement ©have 1 nund, i we are successiul in concluding these

nezoustons, would be m the form of a rc'imivm' smply supulaton, moton and ader o
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" g

b

Keh A Call - November 26, 2002

b cubrmitted o the Comrt, To would sint with a secitation of the 1mrent of the pui €5 10
..

fully and complerely wesolve 2l daims wad dispuees berween them relating 1o dils Brigation,

Trat wouhd inclnde disotesed of the case with mejudice ana & poneral release of 2l
lustorics] clanns, A !*mufh the parties may very welbdentty addivonal issues that need 10
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; 1

Wiressed:
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be requnred (o com

phy with all other apphcable requirainents of the Provo
Oy Code, Inciuding the detummons and niles with FESPOCT 10 OCCUpancy S

U
§ 1—'},30.*':}303 which predated your client’s coquisition of the 1330 Home.

2o 1410 HOME

-
1

410 Nordh
GO East i Prw.'::__) Cory i 1999 {the Y1410 Home™), which docs not have

We undersiand that yvour ey also prurciaced o home ot

sppst e provisions of te
t}\-‘uhw one }tg;z‘lréir:g the definition and rles with respect to occupancy
However the 1410 Home would be required to comply with the PrsvIs1ons
and rules with tespect 1o accupancy tat apply wo &l single-Tamily dwellings
51 Provo Cryy indhuding the definition of family which, again, predates your
chent’s acquisiion of the property i guestion.

As Drnentioned previowsdy, while there may verv weil be other issues thar need
be addyessed m die agreonen, dus bag wally enca TIPASCS T Conge prual framework we
Buve apreed 1o in prnciple and can therefore be vsed a5t basis for tie preparanon of the

pieadings necessare o inplement the dgrecement which e then be subinited wo the
Couri.
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IN THE FOURTII JUDICIAL DISTRICT COURT
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ADDENDUM 4



3
istrict Court
of Litan County. Stale of Liah

bl '».,1

Fourth Juaicia

TODY XBURNETT (AO49Y, { ((J . e
WILLIAMS & HIJNI o _/'\__ enuty
257 Fasr 200 Sovth, Sune 300

POy T 43678

Sazlase G UTF 84745 3678

Phone, 80135321 5678

Fovo =010 364-4500

DAVID CDYXON {0890
ASSISTANT CI'Y ATTORNEY
PROVO CITY

351 Wor Cenrer Street

Provo, 1.7 84601

Pryer D801 BA2-a141

Fawr N0 8532 6150

Arrconeys for Delendam

INTHE FOURTH JUDICIAL DISTRICT COURT FOR UTAH COUNTY

STATE OF UTAH

MES INVESTMENTS, LT.C o Usah lnred
Zannry company MERVYN € 0\ AND : SUMMARY JUDGMENT AND
STSAN CON. : ORDER OF DISMISSAL

[Vt

Convoldered
Coivil No 000403654
PRONVO CTTY CORPORANTTON,
Judge Steven [ Flanen
Dyetendant,

Thas muarer came betore e above-entited Court, the Honorable S=even T Hansen
vresLling o constderation o crossmctiions tor summary judement ool o the cams
avserred o chis consolidated action. A Tcaring on the motions was held betore the Coure

o

o fanvary 2720060 The planaffs were represented by Reed Lo Morsineau and Rean B

Belo Detendant was represented by joav L Burnerr and David € Divon,



Follonvng the conclusion of the hearing, the Covrr took the matier under
advisement. and !1;1\»‘i11g: revicwed the legal memoranda and exhibits submitted by the
parties and having considered the aroumicats of counsel, sucd s Memaorandum Decision
Jdated Tanuary 30, 2006, aranting, defendant Prove Ciy™s Motion for Summary Judemene
and denvimg, planotts Movon for Summary Judgment. Yur-uant o thar Memoranduam |
Decision. ir1s herebhy ORDERED, ADJUDGED AND DECRERD as tellows:

l. Detendant Prove Ciy’s Mouton tor Summary Tudement s hereby granted
on the basts thar there ere no genuime 1ssies of material fact and the Board of Adjustment’s
decision was not arbitrary, capricions or dilegal and was supporied by substanual cvidence
in che record as move fullv ser torth in the Memorandum Deasion of Fanuary 30, 2006,

2. Plainatts ME&S Investments, TLLC Meryyn Coxoand Sue Cox’s Mouton {or
Swnary Tudgmene s hereby denied for the reasons more tuily ser tortl i the
Mcemorandum Decision of Jamary 30, 2006,

3. Based on the foregoing ordars and tor the reasons more fully ser forth
above, the plamntts” Complaine, toocther wal all clms and theories asserred dherein in
dus consohidared acton, s hereby dismissed, with prepidice and upon the merits, All

partes are 1o bear sheir own IH}\LLI‘\( oty and attorren’s fees,

P ey N
DATED this 3’ day o) n///?’:fi./___ 2000.

BY THIE COURT
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INTHE FOURTH JUDICIAL DISTRICT COURT
INAND FORUTAH COUNTY.STATE OF UTAH

MAS INVESTMENTS, LL.C.aUneh MEMORANDUM DECISION
linmited Liability company, MERVYN 7 7
CON AND SUSAN CON. Case No. 0089303654

Plamiif, Judge Steven 1. Hansen

|
i
PROVO CITY CORPORATION, ’

Detendant.

This matter was Droweht besore the Court on Plunnffs” Objection s Proposed
sSumiany Judvement and Order of Dismissal, itled on February 1602086, The Court. baving

revicwad the respective memoranda o1 the parties, hereby overrules Plainunt™s Obecton w s
Propesed summery Judgrnent,

Analvsis

Plaintiffs ("MA&ST) filed an ohicetion o the Cliv's propesed surmary judgment cnd erder
of diermssal onnbe grounds thas there teml and as-apphed challenges o the Provo Uity yoninge

crdimerce oy themr origmal comploet =23l servrve and have not been adiudicated NS



facial and as-applicd challenges have already been adjudicated Dy thns Couwrt when this Court
cranted summery udgment in favor of the Cry, There s notding leit for this Court o decide in
this ratier,

I'irst, the Defendants faciad challenyse has been resolved m Anderson v, Provo City Cor.,
Ll s Sl ,i,

2005 U5, 105 P Ad 701 In Anderson. the Uady Suprerae Court resobved all facial challenves o
the S Overley text amendments when they hetd that the City acted within its legislatve authoerity
i enactmg the amendmuents and St the amendments were reasorably relured o legitinne
lepisfative objectives, Td 9 10 and 270 Because the amendments were tound to bhe tacially

valid, the § Overlay text amendiments are not subject to any additonal facial clallenges.

second, there s o husts for M&S™s “as apphed” challenges. M&S argues thar their “a-

applicd” challenpes “have never been hingated, have never been brieted tor the Court, have never
beenrargued o the Cowt, and Biave never been wddressed or dJeetded ™ (Plaetifi™s Objection at 30
MES alleges that they bave unresolved claims from Case Noo CHEDZ050.0 This action, however,
was consolidated in Avgust 2005 when counsel for M&S prepared a Joint Motion for Order
Consolidating Cises and obtined sicsatures from opposing comsel, The Court coneolidated
M&NTS cases based In part on M&S s representation that C1eir motion was made “for 1he reason
thut both cases nvolve comon cuesGons ol law and o™ (Colot Motton for Order

Consobidating Casee ),




Ihe Civ had moved for sumn

Jormenton il claims asserted vthe conseldared

setion. Afier reviewing both Planuit's and Defendunt’s Motions for Summary Judement, thewr

s, and having heard aral s zumen by bothanies, this Courssas porssaled by
Defendant that the sole 1ssue to decnde was whether the amortizaton provisians ot the ordinance
as arphed 1o the M&S property were vald, Procedural due process bas been met in this cuse,
As mened apove. MES had responded tothe Conv™s Maten for sunmmary udeniens and has bud
ample opportumty to argue all of therr clanms i both its memoranda sad at oral arguments before
s Cowrton Junuvary 7, 20060 This Court has summuanly dismissed other clams reised by MES,
Other us-applicd” challenpes to dispute the Ciey™s richt to susomary judement alluded o in
MANTE Obicction arg now maoot,
CONCLUSION

As a matter of law, the Cowrt now enters the order which the City has drafied. M&S s

ot s v erruled,
24

Pt

DT Dy thas §‘ Cdav ol Apnl Zoha,

Steven L Hunsen, Judge
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ADDENDUM 5




INTHE FOURTH JUDICIAL DISTRICT COURT
INAND FORUTAH COUNTY,STATE OF UTAH

MES INVESTAMENTS, LL.C. a Uiah | MEMORANDUM DECISION

Prned Liabnivy conpany, - ]H{\ YN \ S

COXAND SUSAN COX . Case Mo LU0
Pralctily, Judge steven Lo lasnsen

FRONO CITY CORPORATION,

Deicndant,

Piis mnaier vas brought betfore the Court en Plamtints” Oblection to 153 Proncsc
Seonmary juczement and Order of Dismissal, bieg on February Lo, 2006, The Court, having

Lo

apective memoranda ol the puties, Dzreby overrties Plantimrs Ohjection o G

Proposed Summary Cudument,

Amalysis

Ploninims ONMESTY fled an obieerion o the Ciny s pronesed swhmnary ‘udorer: sod codor

cidiembeal ot e groands that thew cial and es-spphicd chellonges w the Prove Uiy conog

crdiianes frem ineir origial complaint still survive and Jave not been adjudicared, My s
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il and as-npplicd challenges bave already been adjudieaied by this Courtwien thes Cour
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cetslve onjectives, WL 9 TG and 27, Because the amendments were feand o o feisily

valid, the S Uveriuy ext amendrents are not sudjoct to any adiionsl fweind challenzes,

Secord. there s 1o bests for MES s vazepplicd” challenpes, M&GS wigoes it toon 7as

|
coptied” chailenoes “have never beon Bugated, have never been brlered fonthe Conrt, have never ‘
poen aroved o the Cowtand have never beer sddressed or ceeided 7 {Pluntift’s Objection ot 3 |
M&S alleges that they have unresobved clans fron Case Noo G3U2050, This acton, bovweer,
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b Maseappbed” Challenges o dispute the City s richt to suyemary judenent o eded o i

~

N ¢

AR
cr .

»Ts Dgecion are now moot,

As g nwiler of low, the Court now cntors the arder whpeh the iy azg dooloed, SEs’s

o

anjection s overruled,

2

£y
DATED iy Y dav of April, 2006,

.

} l\.‘ /';,i.? /‘?-’ ’4
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Steven L. Hanser, Judge - - S
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