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Geoffrey J. Butler, Clerk L e

Utah Supreme Court
3321 State Capitol Building
Salt Lake City, Utah 84114

Re:  Supplement to Petitioner Vermax of Florida, Inc.’s Brief.
Case No. 940436, Vermax of Florida, Inc. v. Auditing Division of the Utah
State Tax Commission.

Dear Geoff:

It was nice to see you and Pat again yesterday. Thank you for pointing out the
revision to Rule 24(a)(5) of the Utah Rules of Appellate Procedure requiring citations to the
record showing that the issue was preserved for appeal.

As we discussed, it is not entirely clear how the revised Rule operates in the case of
an appeal from a decision of the Utah State Tax Commission involving issues of law.
Nevertheless, the following is a list of citations to the record where the legal issues
addressed in Vermax of Florida’s brief were argued before the Tax Commission. The issues
are numbered as they appear at pages 1-2 of Vermax of Florida, Inc.’s brief in the section
entitled "Statement of Issues and Standards of Review." All citations are to the record, as
noted by the abbreviation R. followed by a page number.

° Issue one appears at R. 0013-0015, R. 0149-0150, and R. 0181.

L] Issue two appears at R. 0153 and R. 0186-0187. However, the Tax
Commission’s Findings of Fact and Conclusions of Law do not address this
issue. See R.0004-0008.

] Issue three appears at R. 0050-0151, R. 1078-0181, R. 0188, and R. 0197-
0198.!

' AtR 0197-0198, Vermax of Florida argued under § 59-12-104(34), which was subsequently renumbered as § 59-12-104(33)
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Issue four appears at R. 0148-1049, R. 0178-0179, and R. 0204-0205.

Issue five appears at R. 0066-0067 of the State’s Pre-hearing Memorandum.
The Tax Commission’s adoption of the State’s argument in its Findings of Fact
and Conclusions of Law, see R. 0007, required the Tax Commission to make
an implied finding of fact.

Issue six appears at R. 0150 and R. 0197.

Issue seven appears at R. 0151, R. 0183-0185, and R. 0205-0206.

Thank you for your attention to this matter.

AEW:md

Very truly yours,
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Mark O. Morris
Amy E. Weissman



STATEMENT OF JURISDICTION

The Supreme Court has jurisdiction in this matter pursuant to section 78-2-2(3)(e)(ii),

Utah Code Ann. 1953, as amended.

STATEMENT OF ISSUES AND STANDARDS OF REVIEW

1. Did the Tax Commission err by concluding that the existence of installation
contracts relating to products that Vermax of Florida had already sold to out-of-state
customers gave rise to sales tax liability? This issue poses a question of law, to which a
non-deferential correction of error standard applies. Utah Code Ann. § 59-1-610(1)(b)
(1994).

2. Did the Tax Commission err by failing to address Vermax of Florida’s
argument that its purchases of raw materials were exempt as wholesale sales of components,
which were not otherwise taxable in Utah and did not become taxable when Vermax of
Florida entered into separate contracts with independent contractors to install its finished
products already sold to out-of-state purchasers? This issue poses a question of law, to
which a non-deferential correction of error standard applies. Utah Code Ann. § 59-1-
610(1)(b) (1994).

3. Did the Tax Commission err in concluding that the statutory exemption found
in Utah Code Ann. § 59-12-104(33) did not become effective until after December, 1990,
and thus did not apply to Vermax of Florida’s alleged "furnish and install" contracts? This
issue poses a question of law, to which a non-deferential correction of error standard applies.

Utah Code Ann. § 59-1-610(1)(b) (1994).



4. Did the Tax Commission err by concluding that Vermax of Florida’s sales to
and subsequent installation of products for out-of-state customers were not exempt from Utah
tax as being in "interstate commerce?" This issue poses a question of law, to which a non-
deferential correction of error standard applies. Utah Code Ann. § 59-1-610(1)(b) (1994).

5. Did the Tax Commission err by impliedly finding that Vermax of Florida
made sales to itself, in state, which products it then shipped out of state and installed? This
issue poses a question of fact, to which a reviewing court shall grant deference if there is
substantial evidence in support of the finding. Utah Code Ann. § 59-1-610(1)(a)(1994).

6. Did the Tax Commission incorrectly characterize the contractual relationship
between Vermax of Florida and its out-of-state customers as "furnish and install" contracts
when title passed at the site of delivery to the out-of-state buyers before installation? This
issue poses a question of law, to which a non-deferential correction of error standard applies.
Utah Code Ann. § 59-1-610(1)(b) (1994).

7. Did the Tax Commission err by denying Petitioner’s request for an abatement
of the 10% negligence penalty? This issue poses a question of fact, to which a reviewing
court shall grant deference if there is substantial evidence in support of the finding. Utah
Code Ann. § 59-1-610(1)(a)(1994).

DETERMINATIVE RULES AND STATUTES

The following statutes are determinative of the outcome of this review:
Utah Code Ann. § 59-12-103(1)(a), 1953, as amended (Addendum at 1 (hereinafter "A.1"));
Utah Code Ann. § 59-1-401(3), 1953, as amended (A.2); and Utah Code Ann. § 59-12-

104(12) and (33), 1953, as amended (A.3).



Utah Admin. Code Rules R865-19-20S, 29S, 44S & 58S (1994) (A.4, A.5, A.6, and
A.7, respectively) are also determinative.

STATEMENT OF THE CASE

Nature of the Case

The Audit Division seeks to collect from Vermax of Florida an alleged deficiency in
the principal amount of $63,134.51. The Audit Period ran from January 1988 to December
1990. Vermax of Florida does not contest a small portion of this amount. However, the
lion’s share of the alleged deficiency arises from wholesale transactions and transactions in
interstate commerce, which transactions are exempt from sales tax under the United States
Constitution and Utah statute.

Course of Proceedings

Upon receiving a statutory Notice of Deficiency from the Auditing Division of the
Utah State Tax Commission dated November 25, 1991, in the amount of $86,260.24,
Vermax of Florida petitioned the Tax Commission for a Redetermination and Agency Action.
Vermax of Florida sought abatement of approximately $60,000 in taxes, $15,000 in interest,
and $6000 in penalties, leaving approximately $4000 uncontested. Vermax of Florida filed
an Amended Petition on February 5, 1992. A prehearing conference on the matter was held
April 16, 1992, before Alan Hennebold, Administrative Law Judge ("ALJ"). On October
30, 1992, the ALJ entered an "Amended Prehearing Order." A formal evidentiary hearing
ensued on May 3, 1993, before the same ALJ, with an agreement that additional factual

materials would be submitted by stipulation.



Subsequent to the hearing, on June 18, 1993, the parties entered a Stipulation (A.8)
concerning certain uncontested factual matters for the purpose of facilitating submission of
this dispute. The Tax Commission, however, did not refer to these stipulated facts. nor did

it make findings of fact consistent with them. These stipulated facts are as follows:

1. As to each of the contracts identified by the State
Tax Commission in Schedules 1 and 2 attached to the November
25, 1991 Statutory Notice, Vermax issue two separate bids to
the prospective purchaser, each of which was located out-of-
state. One bid was for the sale of product to be incorporated
into buildings out-of-state. The second bid was for the
installation of such product into buildings out-of-state.

2. For each contract set forth in Schedules 1 and 2,
the purchaser accepted both bids of Vermax. Generally,
Vermax then had the purchaser execute two separate contracts,
one for purchase and the other for installation. When dealing
with large general contractors, Vermax was usually required to
sign a single, form contract. Whether separate or combined, the
contracts required that Vermax deliver the products on-site and
then be responsible for installation.

3. For each installation bid included in the contracts
set forth in Schedules 1 and 2, Vermax subcontracted the
installation obligations to on-site, out-of-state contractors.

4. For each contract set forth in Schedules 1 and 2,
unless the purchaser of Vermax products specified otherwise,
Vermax invoiced the purchaser for product and installation as
two separate items.

Agency Disposition

On September 1, 1994, the Tax Commission entered its Findings of Fact, Conclusions
of Law (A.9). Based on the May 3, 1993 formal hearing and the subsequent submission of
additional evidence and argument, the Tax Commission affirmed the Auditing Division’s

assessment of additional tax, penalty, and interest on September 1, 1994.
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On September 29, 1994, Vermax of Florida filed its Petition for a Writ of Review

with this Court.

FACTUAL BACKGROUND

The Petitioner, Vermax of Florida, Inc., ("Vermax of Florida") is a Florida
corporation that has been in existence since only approximately 1987. (Transcript of Formal
Hearing, at Page 16, Lines 9 through 21). Prior to 1987, there was a Utah corporation by
the name of Vermax Corporation (Id.). Vermax Corporation was incorporated in Utah and
owned by Jerry Hawk, (id.), with whom the Auditing Division had prior communications
regarding tax issues. (Id. at Page 40, Lines 11-15).

Vermax of Florida’s main business is the manufacture of custom-designed products
built from a synthetic marble product Vermax of Florida manufactures and supplies. Vermax
of Florida sells these products to customers in and out of the state. (R.202). Vermax of
Florida’s primary function is manufacturing. (Transcript of Formal Hearing, at Page 17,
Lines 12-13). Its main products are countertops and shower and tub enclosures. (R.202).
Vermax of Florida is known as a "supplier of bathroom products.” (Id. at Page 24, Lines 9-
10).

During the audit years 1988, 1989, and 1990, Vermax of Florida’s business consisted
primarily of manufacturing and selling its products. (R.202). The majority of its sales are to
customers located outside of Utah, and the Tax Commission concedes that without more,
those sales are exempt from sales tax. The Tax Commission also concedes that without
more, sales of raw materials that go into the products sold to out-of-state customers are

wholesale sales, and are not taxable.



In some of its sales, Vermax of Florida assists its customers in obtaining suitable
installers, located in other states, that can install the purchased products. (R.202). Vermax
of Florida does not maintain a division regularly employed to install its sold products.
Instead, Vermax of Florida acts as an intermediary between the customer and a local
contractor to ensure installation. (R.203). In such situations, a separate installation contract
is usually used. (R.203).

In the usual situation, Vermax of Florida sends out a bid on goods. Occasionally,
when interest is indicated, Vermax of Florida provides a separate installation proposal which
has no bearing on the sale price of Vermax of Florida’s product. (Transcript of Formal
Hearing, at Page 24, Line 17 through Page 26, Line 14). Even when Vermax of Florida
bids on installation, purchasers often do not accept the installation bid. (Id. at Page 26,
Lines 6-8). When a purchaser accepts an installation bid, the products are sold and delivered
in the same manner as those delivered to a purchaser that ultimately arranges its own
installation. (Id. at Page 47, Line 13 through Page 48, Line 4). The separate installation
contracts require the customer to pay to the appropriate state any applicable sales or use tax
which accrues as a result of this transaction. (R.203). For the particular contracts at issue,
as well as all others of this type, Vermax of Florida never performed the physical installation
itself. (Id. at Page 27, Lines 13-15). Nor did it take possession of the goods either in or out
of state. (Id. at Page 47, Line 13 through Page 48, Line 10). In each case, Vermax of
Florida subcontracted the actual installation of the already purchased materials to local

installers. (Id. at Page 27, Lines 16-18; Page 44, Lines 15-18).



SUMMARY OF THE ARGUMENT

Throughout the course of these proceedings, the Auditing Division has not clearly
identified what it considers to be the taxable event at issue. At times, its seemed to focus on
Vermax of Florida’s sales to out-of-state customers that included an incidental installation
contract; at other times, however, the Auditing Division appeared to emphasize and try to tax
the sale of raw materials from Utah vendors to Vermax of Florida. The Tax Commission,
on the other hand, identified "three types of transactions: 1) Use of materials in real
property contracts; 2) Sales made on ‘exempt’ without proper documentation; and 3)
Purchases of personal property for use or consumption by Vermax." (A.9 at 2).

On appeal, Vermax of Florida does not address those sales described as the second
type. Only the first and third types are contested, and so Vermax of Florida addresses the
only two discrete events that might produce tax liability: Vermax of Florida’s purchases of
raw materials, and its subsequent sales of products manufactured from those raw materials to
out-of-state purchasers.! Neither of these types of events, however, is taxable, and the Tax
Commission erred in concluding otherwise.

The Tax Commission erred by completely failing to mention, and rendering a ruling
wholly inconsistent with, the facts to which the parties stipulated. Moreover, the Tax

Commission adopted wholesale the incorrect statement that a potentially controlling statute,

'For the purposes of this brief, the transactions listed as first and third by the Tax
Commission are treated in reverse order. Conceptually, the transactions listed third in the
ruling are those that occurred first in time, in that Vermax first purchased raw materials in
order to fulfill its contracts. These sales are hereinafter referred to as "first-category" sales.
Vermax’s subsequent sales of its manufactured products to out-of-state purchasers are
hereinafter referred to as "second-category sales."

7



Utah Code Ann. § 59-12-104(33) (Supp. 1994), was not effective during the audit period.
The Amendment Notes to the statute leave no question but that the statute came into effect
during the audit period. For these reasons alone, the ruling should be reversed.

Moreover, the Tax Commission improperly imposed tax on the two categories of
transactions, which were both tax-exempt. The first-category transactions, Vermax of
Florida’s in-state purchases of raw materials, were tax-exempt as wholesale sales, pursuant to
Rule R865-19-29S of the Utah Administrative Code, and, by exclusion, Utah Code Ann.

§ 59-12-103(1)(a) (Supp. 1994). Moreover, these first-category sales were exempt from tax
pursuant to section 59-12-104(33) (Supp. 1993). Second-category sales of Vermax of
Florida’s manufactured products to out-of-state customers were exempt as sales within
interstate commerce under Rule R865-19-44S of the Utah Administrative Code, regardless of
whether Vermax of Florida ultimately agreed to assist in installation of its sold products.

Because all of the transactions at issue were tax-exempt, Vermax of Florida was not
negligent in failing to pay sales tax on the transactions at issue, and the Tax Commission
erred in refusing to abate the negligence penalty. Furthermore, even if this Court finds
Vermax of Florida liable for the taxes at issue, the negligence penalty is not warranted in
light of the fact that Vermax of Florida came into existence less than a year prior to the audit
period, consulted tax experts for advice, and was not aware of any tax deficiencies assessed

against Vermax Corporation.



ARGUMENT

L THE FINDINGS OF FACT AND CONCLUSIONS OF LAW ARE UNCLEAR
AS TO THE LEGAL BASIS FOR AFFIRMING THE ASSESSMENT AND DO
NOT SUPPORT AFFIRMANCE, REGARDLESS OF WHETHER VERMAX OF
FLORIDA WAS A REAL PROPERTY CONTRACTOR

This Court should reverse the Tax Commission’s attempt to tax sales in interstate
commerce. In relevant part, as described above, Finding Number 3 suggests that sales tax
was imposed on two distinct types of transactions: "purchases of personal property for use
or consumption by Vermax" and "use of materials in real property contracts." The Tax
Commission was thus concerned with two different types of sales, namely (1) certain of
Vermax of Florida’s purchases of raw materials from other vendors within Utah for use in
manufacturing countertops and sinks to fulfill contracts with out-of-state purchasers; and (2)
certain of Vermax of Florida’s sales of sinks and countertops to out-of-state customers.
These two categories track the transactions for which the Auditing Division assessed tax
liability. The Conclusions of Law, however, do not explain which statutes or rules the Tax
Commission used to affirm the Auditing Division’s assessment of tax on the two categories
of transactions. Instead, the Tax Commission merely recites the following provisions, Utah
Code Ann. § 59-12-103 and Utah Admin. Code R865-19-58S, without explaining how, why,
or in what way they apply to the transactions at issue.

The Tax Commission’s perfunctory recital of controlling law oversimplifies the
framework governing sales and use tax. The Tax Commission is correct that, as a general
proposition, retail sales of tangible personal property made within the state are taxable. Utah

Code Ann. § 59-12-103(1)(a) (Supp. 1994). That tax liability, however, is limited by the



United States Constitution, and by the exemptions enumerated in section 59-12-104, several
of which apply to Vermax of Florida. In addition Utah imposes no tax liability for wholesale
sales. See Utah Code Ann. § 59-12-103(1)(a) and Utah Admin. Code R.865-19-29S (1994).
Tax liability is further restricted by provisions within the Utah Administrative Code that limit
the applicability of Rule R865-19-58S(A), one of which provisions also applies to Vermax of
Florida. In discussing these limitations, each of the two categories of sales will be analyzed
separately. As demonstrated below, both types of sales are exempt, regardless of whether
Vermax of Florida was a real property contractor.

II. VERMAX OF FLORIDA'’S "FIRST-CATEGORY," IN-STATE PURCHASES OF

RAW MATERIALS WERE EXEMPT FROM TAXATION BY RULE AND
STATUTE

A. No Tax Liability Is Imposed On Wholesale Sales of Component Parts
Pursuant to Utah Code Ann. § 59-12-103(1)(a) (Supp. 1994) and Rule
R865-19-29S of the Utah Administrative Code

In its Prehearing Memorandum in Support of Amended Petition for Redetermination
and Request for Agency Action, Vermax of Florida argued that its first-category sales, i.e.,
its purchases of tangible personal property used to manufacture the products sold out-of-state,
were tax-exempt because they were wholesale sales. (R. 0153). The Tax Commission did
not address this argument in its ruling. However, Vermax of Florida maintains that its
purchases of components were wholesale sales and thus not taxable. It was error for the Tax
Commission to ignore the issue and to treat the sales in question as retail sales, which poses

a question of law reviewable for correctness. Utah Code Ann. § 59-1-610(1)(b) (1994).
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According to Rule R865-19-29S:
All sales of tangible personal property or services which

enter into and become an integral or component part of tangible

personal property or product which is further manufactured or

compounded for sale, or the container or the shipping case

thereof, are wholesale sales.
Utah Admin. Code R865-19-29S(A)(1) (1994). By statute, sales tax is imposed only on
retail sales of tangible personal property, Utah Code Ann. § 59-12-103(1)(a) (Supp. 1994),
and by necessary implication, wholesales sales are not taxable.

In the case at bar, Vermax of Florida purchased tangible personal property in the
form of raw materials. See Utah Code Ann. § 59-12-102(14)(a) (Supp. 1994) (defining
tangible personal property). Those raw materials became an integral or component part of
synthetic marble that was then fabricated into bathroom products, which were items of
tangible personal property. For the sales at issue here, the manufactured products were then
sold to out-of-state customers.” The first-category sales were thus wholesale sales of
components and were exempt from taxation.

The Auditing Division appears to have argued below that because Vermax of Florida

incidentally arranged with independent contractors to install some of its products already sold

to out-of-state purchasers, Vermax of Florida’s purchases of raw materials from suppliers in

*Vermax notes with some concern that its purchases of raw materials required to
manufacture products for sales within the state of Utah are exempt from taxation pursuant to
Utah Code Ann. § 59-12-104(27) (Supp. 1994) (exempting "property purchased for resale in
this state, in the regular course of business, either in its original form or as an ingredient or
component part of a manufactured or compounded product"). To the extent that the Tax
Commission’s ruling may impose a tax burden on component purchases for interstate sales
while exempting those same purchases for intrastate sales, it may run afoul of the Commerce

Clause of the United States Constitution, in contravention of Utah statute. See Utah Code
Ann. § 59-12-104 (12) (Supp. 1994).
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Utah were somehow transformed from wholesale to retail sales, rendering Vermax of Florida
the ultimate consumer. This theory is not supported by the facts.

This Court has recognized that a manufacturer does not engage in a retail sales
transaction when it purchases raw materials for manufacturing another item of personal

property for resale. Chicago Bridge & Iron Co. v. Tax Comm’n, 839 P.2d 303, 306 (Utah

1992). The Auditing Division does not appear to dispute that out-of-state purchasers who
bought bathroom supplies from Vermax of Florida were purchasing items of personal
property, rendering tax-exempt Vermax of Florida’s purchases of raw materials because they
were not retail sales. Yet in those few instances when Vermax of Florida arranged for a
local contractor to install those products already owned by the out-of-state purchaser, the
Auditing Division shifted gears, labelled Vermax of Florida a real property contractor, and
deemed the first-category transaction a taxable retail sale. As explained more fully below,
the fact that Vermax of Florida executed a separate installation contract for manufactured
products it had already sold did not make Vermax of Florida the ultimate consumer of the
final product or a real property contractor. Its wholesale component purchases were not
taxable in Utah, and the Tax Commission erred in failing to rule accordingly.

B. Vermax of Florida’s Purchases of Raw Materials Were Exempt From
Taxation Pursuant to Utah Code Ann. § 59-12-104(33) (Supp. 1994)

The first-category sales, purchases of raw materials from other vendors, were also
tax-exempt pursuant to Utah Code Ann. § 59-12-104(33) (Supp. 1994), and the Tax

Commission erred in ruling otherwise. This erroneous ruling poses a question of law, to
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which a non-deferential correction of error standard applies. Utah Code Ann. § 59-1-

610(1)(b) (1994).
1. Section 59-12-104(33) Renders Tax-Exempt Vermax of Florida’s
Purchases of Raw Materials Used For The Products Purchased By
Out-of-State Customers

By its terms, section 59-12-104(33) exempts from tax Vermax of Florida’s first-

category purchases of raw materials. Specifically, it makes exempt:
sales of tangible personal property to persons within this state
that is subsequently shipped outside the state and incorporated
pursuant to contract into and becomes a part of real property
located outside of this state, except to the extent that the other
state or political entity imposes a sales, use, gross receipts, or
other similar transaction excise tax on it against which the other
state or political entity allows a credit for taxes imposed by this
chapter.

Utah Code Ann. § 59-12-104(33) (Supp. 1994).

Vermax of Florida’s sales satisfy each of the statutory requirements within section 59-
12-104(33). First, Vermax of Florida purchased tangible personal property, in the form of
raw materials, from vendors within the state of Utah. See Utah Code Ann. § 59-12-
102(14)(a) (Supp. 1994). Second, pursuant to contracts with out-of-state purchasers, Vermax
of Florida used those materials to make synthetic marble sinks and countertops, which were
shipped to purchasers in other states. Third, once the products were delivered out of state,
the purchasers incorporated them into their hotels or other buildings in the other states.

Finally, after installation by an independent third-party, whether arranged by Vermax of

Florida or the purchaser, the Vermax of Florida products became a part of real property.
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Case law bolsters this statutory analysis of the sales and installation arrangements.

The analysis of this Court in Chicago Bridge & Iron Co. v. Tax Comm’n, 839 P.2d 303

(Utah 1992) shows that Vermax of Florida does not engage in a taxable retail sales
transaction when it purchases raw materials to fulfill its contracts. Id. at 306. The taxable
event occurs when the manufactured product is sold, id., unless some other exemption
applies to that sale. As demonstrated above, the interstate commerce exemption applies to
Vermax of Florida’s sales of its finished product to its out-of-state purchasers. The fact that
Vermax of Florida sometimes subcontracts for installation does not alter this analysis.

For these reasons, the first category of transactions was tax exempt, and the Tax

Commission erred in affirming the assessment of additional tax.

2. The Tax Commission Erroneously Concluded That Section 59-12-
104(33) Did Not Become Effective Until After the Audit Period

In its Conclusions of Law, the Tax Commission concluded that section 59-12-104(33)
did not become effective until after December, 1990, and thus did not apply to Vermax of
Florida’s alleged "furnish and install" contracts. (A.9, at 4). This issue poses a question of
law, to which a non-deferential correction of error standard applies. Utah Code Ann. § 59-
1-610(1)(b) (1994).

The erroneous conclusion apparently stems from the Tax Commission’s wholesale
adoption of an error in the Prehearing Memorandum submitted by the Auditing Division.
The Prehearing Memorandum asserts: "What the petitioner [Vermax of Florida] fails to

realize in this instance is that that particular section of the Utah Code became effective on
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July 1, 1991 after the applicable audit period." (R.0069) (emphasis original). No authority

for that effective date is given.

The legislative history of subsection (33) is difficult to trace. It appears that the
language contained within the current subsection (33) was originally enacted as subsection
(34), see Utah Code Ann. § 59-12-104 (1989), pursuant to the 1989 amendment. See

Amendment Notes to Utah Code Ann. § 59-12-104 (1992); see also, Tummurru Trades v.

Utah State Tax Comm’n, 802 P.2d 715, 718 n.10 (Utah 1990) (quoting same language and
labelling it subsection (34) under the 1989 amendment). The 1989 amendment became
effective on July 1, 1989. Id. Those same Amendment Notes, however, are misleading in
that they state, "[t]he 1988 amendment by ch.69, effective April 1, 1988, . . . added

Subsection (33); and made minor stylistic changes.”" Amendment Notes to Utah Code Ann.

§ 59-12-104 (1992), at 400 (emphasis added). It is not readily apparent whether the
Amendment Notes were changed to reflect a change in the subsection numbers.

Regardless of whether the effective date is April 1, 1988, or July 1, 1989, the Tax
Commission erred in concluding that the statute did not become effective until after the audit
period. The audit period in question is January 1, 1988 through December 31, 1990.
Section 59-12-104(33) therefore applied for a significant portion of the audit period, perhaps
for all but three months. As a result, the reference in the Prehearing Memorandum to
Tummurru is misplaced because, in Tummurru, the relevant statute was not enacted until
1989, well after the October 1, 1984 through September 30, 1987 audit period. Here, in

contrast, the statute became effective during the audit period. As such, section 59-12-
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104(33) applies, at least in part, and the Tax Commission erred in reaching the opposite

conclusion.

II.  VERMAX OF FLORIDA’S "SECOND-CATEGORY" SALES TO AND

ARRANGEMENT OF INSTALLATION FOR OUT-OF-STATE CUSTOMERS
WERE EXEMPT FROM SALES TAX

The second category of transactions for which taxes were assessed, sales to out-of-
state purchasers, was exempt from taxation because those sales were within interstate
commerce. The Tax Commission erred in ruling to the contrary, and this Court owes no
deference to that legal determination. Utah Code Ann. § 59-1-610(1)(b) (1994).

According to Utah Code Ann. § 59-12-104(12) (Supp. 1994), the state may not
impose sales or use tax on "sales or use of property which the state is prohibited from taxing
under the Constitution or laws of the United States or under the laws of this state[.]" This
statute reveals the legislature’s recognition that the Commerce Clause of the United States

Constitution prohibits state taxation of interstate commerce. See, e.g., Union Stockyards v.

Tax Comm’n, 93 Utah 174, 71 P.2d 542 (1937). Similarly, Utah law expressly prohibits
taxation of interstate commerce, pursuant to Rule R865-19-44S of the Utah Administrative
Code. As set forth below, Vermax of Florida’s transactions come within the purview of
Rule R865-19-44S, and this Court should reverse the assessment of tax liability.

A. Vermax of Florida’s Sales Satisfy Rule R865-19-44S’s Three-Step Test For
Determining When A Sale Is Made In Interstate Commerce

Rule R865-19-44S was promulgated to delineate the scope of section 59-12-104(12).

Tummurru Trades v. Utah State Tax Comm’n, 802 P.2d 715, 719 (Utah 1990). The Rule

sets forth the following test for determining when a sale is made in interstate commerce:
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1. the transaction must involve actual and physical
movement of the property sold across the state line;

2. such movement must be an essential and not an
incidental part of the sale;

3. the seller must be obligated by the express or
unavoidable implied terms of the sale, or contract to sell, to
make physical delivery of the property across a state boundary
line to the buyer.

Utah Admin. Code R.865-19-44S(B). The undisputed facts here meet this test.

The Tax Commission does not dispute that Vermax of Florida’s sales to out-of-state
customers which were not accompanied by separate installation contracts were within
interstate commerce. And the fact of installation does not change the essential character of
the sales transactions. The sales in question satisfy each of the three steps under Rule R865-
19-44S. Tt is undisputed that the sales to out-of-state customers involved actual, physical
movement of the sinks and countertops across the state line to other states. (A.8, § 1;
Finding of Fact Number 6). The interstate movement is essential by definition: the only
way Vermax of Florida can sell its products to purchasers physically located outside of Utah
is to transport the products across state lines. The purchasers, usually hotels, do not come to
Utah to pick up the products. (Transcript of Formal Hearing, Page 47, Line 13 through
Page 48, Line 10; A.8, § 2). Finally, the agreements demonstrate that Vermax of Florida is
contractually bound to deliver the sinks and countertops across the state boundary. (A.8,
{2; see, e.g. R. 0025 ("ship to Dedham, MA"), R. 0030-0034 (specifying delivery to job

site in Peabody, MA within six weeks), R. 0091-0094 (requiring Vermax of Florida to ship

to Springfield, VA within four weeks)). Thus, Rule R865-19-44S is satisfied, the sales were
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within interstate commerce, and this Court should reverse to the extent the Tax Commission
is trying to tax Vermax of Florida’s second-category sales.
B. The Tummurru Decision Does Not Support The Tax Commission’s

Conclusion That Vermax of Florida’s Sales Were Not Within Interstate
Commerce

The Tax Commission relied on this Court’s decision in Tummurru Trades v. Utah

State Tax Comm’n, 802 P.2d 715 (Utah 1990), in concluding that Vermax of Florida’s sales
were not in interstate commerce. That reliance was factually and legally misplaced because,
contrary to the Tax Commission’s conclusion, Tummurru did not advance the same argument
as Vermax of Florida and differed in its company structure and sales practices.

Tummurru involved a company with two distinct arms, a construction entity and an
inventory-maintaining entity. Id. at 718. The sales in question there occurred when the
construction entity purchased and acquired items from the company’s inventory. Id. The

construction entity then installed the goods, with title to the goods passing to the out-of-state

buyer only after the goods were installed. As such, the "purchaser" of the personal property
was deemed to be Tummurru’s in-state construction entity. Id. at 719. The company argued
that it was not liable for sales tax on items its construction entity purchased from its
inventory. Id. at 718. This Court disagreed, concluding that one arm of the company acted
as the seller because it sold items from its inventory, and that the arm of the company that
installed the items in its projects was the buyer. Id. Consequently, the entire Tummurru
sale of personal property took place within the state of Utah between two Utah entities.
Implicit in the Tax Commission’s Findings of Fact and in its application of Tummurru

is the incorrect belief that Vermax of Florida, like Tummurru, made intrastate sales to itself
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of products which it then shipped out-of-state and installed. This finding seems to stem from
the Auditing Division’s shift, in its argument to the Tax Commission, to the contention that
Vermax of Florida sold its products to itself within Utah and then shipped and installed those
products across the state boundary. That fact situation, however, is not evident or supported
by the record here, and makes the Tummurru holding inapposite.

All of Vermax of Florida’s contracts show tha