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BRIEL OF CROSS-APELLLEL

JURISDICTION OV ER APPEAL

This Court has jarisdiction oser this appeal pursuant to Uhah Code Annl @
2.

STATEMENT OF ISSUES ON CROSS-APPEAL AND STANDARD OF REVIEMN

Diad the distoct court ere by raling that there was no vielation of Utah RoCi P
and denvine detendant’s motion tor sanctions”!

Atrial courts denial of Rule T sanctons is review ed under @ correction ol crror
standard. Bamasd oo Suthtf, 846 P 2d 12200 123300 tah 19920 NMorse v Packer, 2000
VTS8O0 15 P 3d 1021,

STATEMENT OF T CASL

This case arses frony a faded engacement between Phvmtt ! M Hess cnd
Detendant Ms Johinston, [Roat 204 Duringe the encacement pertod M Fless meored
substantial cxpenses at Mso Johnston™s request and for hesbenefits as well asoundergome
avascectomy procedure. [Roat 2-6] Followmg the termmatton of the encagement by
M Johnston, Mr Hess fiked a Complaon on November 50 2005 moswhich M Hess
sought o recover hatl o the major costs mewrred by N Hless and Tor Nso Johinston to
pay for the cost ot the reversal of Mo Hess™ vasectomy procedure. [Roat YL N Hess
Complamt asserted claims tor unjust cnvchment. conditional o promssory estopped

reasonable relianseand breach of contract, 1R at 6291




On Junuary 9. 2006, Detendant filed her Moetion for Sancuons and Motion for

S22 Detendant's

Distyissal with Prejudice along wath supporting memoranda, [Roat £5-32)
maotions essentialhyv asserted that Mr, Hess™ claimsowere barred by the Utah Suprene
Court’s deciston iy Jackson v Brown, V04 P 2d 685 ¢(Uab 1993 which held that Uiah's
cause of action for breach of an agreement to marry was abolished. {Roat $3-321
Plamutt tiled @ memorandun o opposition to Plantfl™s motions on January 270 2006,
and Detendant tiled a repihy memorandum on Febraary 020060 (RO ar 34-340 Following
brictie. o hearing was held before the Honorable Denmis 1o Frederick on Apal 100 2006,
PROat ANCSNT By it Aprdd T 2006 Nimuate Bty the trad court ssied 1is deciston
cranting Detendant’™s Motion to Dismiss. but denving Defendant™s NMotion for Sanctions.
[R.oat 1-63] The tal court siened a Fial Order Dismissing Action with Prejudice on
April 23020060 FROat 64-65 .

Planutt filed s Nonee of Appead of the Fmal Ovder Dismiissmg Action with
Prejudice on Mav 25320060 TR at T0-T1 D Detendant filed her Notiee of Cross-Appead
o Nav 310 2006, byawhich Defendant seeks g reversal of the tal court's denmal ot
Detendant’s Motion tor Sanctions, [Roat

2.

STATEMENT OF FACTS

Noaddimonal facts are necessary for purpescs ot this Brict of Cross- Appeilec,

SUNMMARY OF ARGUMENT

Phe wiad court correctly demed N Tohnston ™~ motion tor Rule T ~anctions. NMr

Fless” elatms ave warranted under exasting Laow o at the very least. by g nonfrivolous



argument lor the extension. maoditication. or reversal of existing law or the establishiment

of now law and. theretore, Rule T sanctions e mappropwiaie,

Contrary to Ns Johnston™s argament. the Phale Sepreme Court's decision
Fackson did not abolish all possible causes of actions arising from the ternunation of an
cngagement to be married. Rather. the Court’s deciston m Jackson abohished a vern
narrow cause of action whereby a plamt [ could recover damages for the cmotional
mjury caused by ateninated engagement. and seek to be put e the same financial
position the plainufwould have been had the parties marieds Mo Hess is not sechine
cither remedy. The Uitahy Supreme Court made it abundantiy clear that i1 was not
abolishimg all possibie clamms that happen to arse froma termimated engagement.
Accordingly, Mr. Hess™ clamms are warranted by existing law, or, at the very least, by a
nan-irn olous argument for the extension. modification. or resersal of eatsting los o th
establishment of new Taw and. theretore. the tial court s dental of Nso Johnston s Motion
for Sanction should he aftirmed.

l. THE TRIAL COURT WAS CORRECT IN REFUSING TO INPOS)
SANCTIONS BECAUSE MR BESST CLATMS SATISEY THE
REQUIREMENTS OF RULE 11,

Regardless ol whether N Hess can prevarl on s clams . sanctions pursuant to
Rule THol the Utah Rules of Civil Procedure are approowiate because Mo Hess™ olaums
are warranted under existing Taw o orsat the very least by anondris olous arcunrent for the
extension. maodificaton. or reversat of existing L or the estabhishment of new L A

trig! court’s dental of Rude 11 sanctions s reviewed under o conrection of error standard.

4



Barmard v Suthff, 836 P2d 1229 1234 U tah 19920 Morse v Packer. 2000 U1 86416,
IS PAd o210 As et forth below, the trial court did not error i denving Mao Johnston' s
maotion for Rule tlsanctions,

Rule T provides that:

By presenting a pleading.written motion. or other paper o the court .. an

attorney or unrepresented parts s certtfving o the best of the porson’s

Knowledee, mtormiation. aid beliet, formed atier a inquiry reasonable wder

the circumsanees.,

(23 the clamms. defenses, and other Tegat contentions theren ase

warranted by existing law or by a nontriy ofous arsument for the

extension, modification, or reversal of existing law or the

establishment of new Law.
Ctaly RO Covo PO Ruale Tleby 2y, Rule T further provides that il “the court deterniines that
suhdivision ody has been violated. the court may - C o tmpose an approprate sanction,
Uitah RO Civs P Rule THe) temphasis addedy, Accordinelyv, i order for sanctions to be
appropriate this Court must deternume that Meo Hess™ clanns were not waramed by
enisting Utah Tow or by a nontrivolous areument tor the extension. modification. or
reversal of existing Utah law or the establishment ef new law . Howevers evenif this
Court finds that the tral court erred on whether thar standard s heen imets sanctions are
not mundatory,

AL Mre. Hess™ Claims Are Warranted By Existing Law.,

Siply put the Utah Suprente Court's deciston i Jackson v Brown, 904 P 2d 685

tUtah 1995 abohistung the common Taw cause of action tor breach ot a proniese to




miarry, does not abobish all causes of acoon artsing from the termination of an acreenient
to marry s argued by MsoJohnston. o Eiahe prior (o the Jackson case. o cause ef action
existed for breach of a promise (o marry . wheeh allowed ¢ plamtit o “recover such
amaounts as will compensate [plamtd ] for the benefits Tost or detriments suftered hecause
of the breachs and the distress. morthication. mental suttonme. and tmgury o | planiin s
alfecuons which she has undergone m conscquence thereol.” Arbon v, Blvth 179 P,
G970 970 (Uital 91 (rerecting chatlenge to jury nstruction describimy the damases
plamuft was entitled to of the ey found that the defendant had breached hos pronuse wo
marry). Purthermore. under the breach of promise to marry cause of action the suceessiul
plamntif was entitled to such a sum as would place [ plamudT] nras good a position
presumablyv as iplamtt1] woutd hacve been m™ had plamu Umaemed. [l at 979500 1
that cause ol ucuon that the Court i Jacksor understandably rerected s hemg ovta e
contrary to pubhc policy and not the proper vehiele wo redress comotional Toss. Tackson.
QO4 P 2d ant 637,

I'he Court i Jackson, however: did not abolish all possible causes o actions
arising from a cancelled engavement. In tact. the Court in Jackson goes out o s way o
cupressly state that. despite aboltshing the breach of pronnse to narry cause of actron,
Tnoangury to a plamtl upon proper showing. cocs anremedied” and that oo
fundamental remedy 15 fost to this or any other plainutt by our deciston that breach of o
promise o marry no longer exists,” Tdotemphosas addedy Tustee Duorhann’s stremeny

that “any Tosses sulfered because of [plamt s | reasonable relianee upon [defendant s |




nromise o marry her (such as normal expenses attendant to a weddingy mayv be
recor erabic under a theory ol reasonable rehiance or breach of contract. simpiy suggests
the tvpes of causes of action that remvain viable, Tdoat 6870 Assoctate Chiet Justice
Stewart's concurring opinon only objects to the last quoted sentence of Tustice Durhant™s
opinton by stating that the “issue should be addressed. momy view . only swhen it s
properhy presented 1o tus Court and properhy argued by the parties.” [doar o885 e CLL
Stewart concurring). Justice Stewart does not chaltence Justice Durham™s statement. but
stmplvos oudd Teave the ssuce to be dectded when 1o properhy presented 1o this Court.”
[

Msdohnston completely ignores the fact that the court i Jackson atfirmed the
[osser court”s refusal to dsmuss the plamut s mtentienal miliction ot cmotional distress
Catse of action. wihineh arose from the detendant™s cancellanon of ther encacement. Kl
Al GR7-850 I domg soo the Tackson court expressivirepected the very argument made by
NisoJohnston:

CDiefendant] argues that because iplamutt <]l of imtentional mitliction

of conotional distress s based upon the same alleced acts as her clamm of

breach of promise o marry. “us one failss so must the other”™ We disagree.
fdoat oxx cemphasis addedy. Accordimgalo thrs court should reject Mo dohiston s
arcument that any and all causes ol acton arsing froni the ternnation of an aereement

to marry are barred by the Tackson case.



3. Mr. Hess™ Claims Are Nonrfrivolous,

At the very feast a nontrivoloas argument for the extenston. modrbicaton, or

reversal of existing Law or the establishinient of new Low can be made mosupport of M
Hess™ clanns. Foraclaim o be "nonfrivolous™ under Rule 1T the elaom does not need 1o
be successtul it need only be based oo g reasonable oprion™ tormed atter “conducting
appropriate reseerch™ of the Taw, Barnard v Suthi1. 836 P 2d 12291236 (Uhah 1992
Furthermore. {1 e mere fact that the attornev's view of the Taw was wrong cannot
support @ tinding of g cale T violaton™ [d.

Fuen o this Court determines that Tackson does e fact prohisban Mo Hess™ claime.
sanctions agaimst Mi Hess are not warranted masmuch as hus clasms are based on
reasonable opmion formed alter conducting appropriate rescarch o the state of U tah Ty
s clear that the Justices e Jack~on botl m the mann opmion and concurring o ot
mtentionally Tefi the door openas to clanms aosig from o ternumation ol an eneagement
sttuation, Q04 P at 6876880 Accordmelvo even i N e Fless s wrongs sanctions are
no means warranted.

CONCLUSION

For the foregome reasons, this Cowrt should aftimm the tial courts denial of M

Johnston™s NMotien for Sanctions,



REPLY BRIEEF OF APPELLANY

ARGUMENT

Lo avoid repenition. M Hess will onty respond to a few of pomts raised by \s
Johinston in her Brict of Appellee. st as set forth above. Ms. Johnston™s interpretation
ol the Tackson case 1s absolutely contrary tothe express language and holdimg ol that case
and. theretore. should be resected by this Court

Second. Ms. Johnston makes much of the decisions of other jurisdiction. which are
instructive at best, but certamly net controthng with this Court. NMro Hess™ mtent i ciing
to non-Utah case Taw in his Appellare Brietwas simpiy to demonstrate that, althoush
there tsovery hittle Ultab case law recarding claims relating to the termination ol an
engacement. such clamms are not unusual and courts have relied apon various grounds for
oranting rehiet m sonmilar situations, including tor conditionat gift pronissors estoppel.
unjust enrichment. and breach of contract, Sees coen Tomko. Blame N Annotanon,
Right~ i Respect o Fngagement and Courtship Prosents When Marmage Does Not
Fisue, 44 AR St E 20051 Obvioashy, as demonstrated by the Tackson case the exact
scope of such clums under Ultah s s an open question. The Tact renins that. as
Justice Durbam pormts out. "no injury 1o a phunutl upon proper show g, soces
giremedicd” and that “no Tundamenial remeds s fost to this or any other plamtidt by oor
deciston that breach of a pronnse to marry no fonger exists.” Jackson S04 P.2d at 687,

Just because Nro Clarms are of st rinpresston i Utadn does notmean that they Tack

e,




Third. and fmallyve Ms Jolhinston™s appeal to public poliov i misplaced. Mio Fress
does not dispute that g cause of action tor breach of an agrecment to narry. as pointed oul
mnthe Jackson caseo s agmmst public policy . Tdo Howesers it does not follow that such
claisms as pronissory estoppel and wigost enrichment e bkewase agamst public pohey
just because they arise out ol aternunated eneagenent. As s made clear i the Jackson
case. desprie the strong public policy that dictated the abolishnient of the breach ol an
agreement to masry cause of action, the Supreme Court relied on an cqually strong public
policy to assure us thad "no mpury to a plamt . upon proper show e, coes unremedicd”
and that “no fundamental remedy s Tost to this or any other plamtft by oor decision thae
Dreach of o pronnse o marry ne foneer exists.”™ Td. Such policy is rooted i the hasic
tenants ol Lrness and accountabihity . and o tundamental to this State™s judicial system,

M Hess s notsecking damagees for a brohen heart, nor s e seekmg sonne
Fmancial windfall puttimg o a better posttion than when he began. Rather, My Hess
tvxtmply seeking basie fammess and accountabrlty from Nso Johnstons The botton line
s that Mso Johnston caused Mro Hess to mmewr substantial debt during their courtship tor
which M. Johnsion should be required o take some responsibility. Tecertamtby isn't tair
that Niso dolinston s able o smmphy wadk awan rom an engagement icavinge Helind o
withe of mdebtedness,

CONCLUSION

For the torceomng reasons, as well as. the reasons set forth m N Tess™ Briel ol

Appellant this Court stould reverse the Toscer court’s dismissal of Ny Hess™ complaim.
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