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V.

IN THE UTAH SUPREME COURT

WESTERN WATER, L.L.C.,
a Utah limited liability company,

P]aintiff/Appe]v]ant,

Case No. 20060527
JERRY D. OLDS, Utah State Engineer
and Director of the Division of Water
Rights, et al.,

Defen.dants/Appe]]ees.

: BRIEF OF STATE DEFENDANTS/APPELLEES,
JERRY D. OLDS, UTAH STATE ENGINEER, DIVISION OF WILDLIFE
RESOURCES, DIVISION OF FORESTRY, FIRE & STATE LANDS, AND
DIVISION OF PARKS AND RECREATION

STATEMENT OF JURISDICTION
Western Water appeals the Third Judicial District Court’s decision on review of an
informal hearing before the State Engineer. (See Order Granting Summ. J. Failure Exhaust
Administrative Remedies (May 16, 2006), at Addendum 1.) Such appeal is withi.n the
| original jurisdiction of the Utah Suprenﬂ.é Court, pursuant to Utah Code Ann. § 78-2-2(3)(f)
(West 2004). -
- STATEMENT OF THE ISSUES
1. Issue: Did the District Court lack subject matterjurisdi_ction to review vWestern

1
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‘ W.at.er’s Revised Conservation Plan (“RCP”) when: (a) Western Water failed to initiate the
administrative process by failing to submit the RCP as an application to appropriate; and (b)
the State Engineer pever received as anvapplic_ation, pub]ishéd, presenied for protest,
considered,vor made la decision on the RCP? )

Standard of Review: Appellate courts review “district courts’ dismissal for lack of
subject matter jurisdiction for correctness and accord no deference to iheir legal
CQnC]usions.” In re Uinta Basin, 2006 UT 19’,(][ 7,133 P.3d 410, 413.

| Preservation: The District Court’s disinissal for lack of subject matter iuris’diction
is pieserved at R. 3291-93; R. 3373 at 68:19-70:3; R. 2131; R. 3188. The argument that

Western Water never submitted the RCP as an application and the State Engineer never -

processed the RCP as an application is preserved at R. 3373 at 43:8.

2. Issue: Assuming, arguendo, that Western Water’s RCP had been submitted as an

application, did the State Engineer have the authority to take final action on the RCP when

it was submitted for the first time as part of a request for reconsideration?
Standard of Review: The State Engineer’s authority to take action on an app]ication
~ is a matter of law, reviewed for cori'ectneég. Bonham v. Morgan, 788 Pi2d 497, 499 (Utéh

1989).

- Preservation: Western Water argued and the District Court suggested at oral
érgument, R. 3373 at 52:6-56:2, that the State Engineer had discretionary authority to take |
‘action o»n the RCP,‘ even though Westein Water filed it as part of the requésf for‘ |
. .

- Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law-School, BY U.
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reconsideration.

3. Issue: Does the State Engineer have a duty to “accommodate” applicants by

accepting changes to an application after a final decision on the application or “maximizing”

- an application’s chance of approval?

Standard of Review: The State Engineer’s authority and role in deciding applications

to appropriate 1s a question of law, reviewed for correctness. Bonham, 788 P.2d at 499.

Preservation: Arguments concerning the lack of such a duty to accommodate were

made by the State Engineer’s counsel at oral areument on April 17,2006." (R.3373 at43:8.)

DETERMINATIVE CONSTITUTIONAL PROVISIONS/STATUTES

The entire text of the following determinative constitutional and statutory provisions

1.

2.

- is contained in Addendum 2:

Utah Constitution, article XVII, § 1;

Utah Code Ann. § 73-3-1 (West 2004);

Utah Code Ann. § 73-3-2(1) (West 2004);
U_tah Code Ann. § 73-3-14(1) (West 2004); and

Utah Code Ann. § 63-46b-14(1)-(2) (West 2004).

' Mr. Johnson’s oral argument appears on the hearing transcript, pages 41-49. (R.
3373 at 41:7-49:2.) Except for Mr. Johnson’s initial comment, the hearing transcript '
mistakenly refers to Mr. Johnson as Mr. Hill, who argued immediately before Mr.
Johnson. (1d.)

3
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STATEMENT OF THE CASE/STATEMENT OF THE FACTS

The State Engineer joins with the Utah Divisions of Wildlife Resources, Forestry, Fire
& Stafe Lands, and Parks and Recreation (collectively referred to as “State Engineer”) to
address Wéstern Wélter’s issues nos. 1, 2; and 3. The State Engineer supports the responses
| .to Western Water’s issues nos. 1 through 3 filed by the group of co-defendants and jbins in
| their responses to Western Water’s issues nos. 4,5and 7. |
I Introduction.

In ]999 and 2001, Western Wavter (“Western”) submitted three app']vications to
collectively appropriate 288,107 acre-feet of water per year from the Utah and Salt Lake
Valleys (together referred to by Western as its “Conservation Plan”). (See R. 2056-60.) The
State En‘gineer advertised the app]ic_atiqns, received seventy-two protests, held a hearing,
analyzed the app]icatfons based upon théériteria set forth iln Utah Code Ann. § 73-3-8 (West
2004), and, on March 17, 2004, denied all three applications for failure to meet any of the
statutory criteria for approval (“Memorandum Decision”). (R. 1580-99 (attached as
Addendum 3).) | |

On April 5, 2004, Western submitted a request for 'reconsiderati.on of the
Memorandum Decisio_n, describing the S‘tate Engineer’s alleged legal and factual errors. (R.»
2219-30, attached as Addendum 4.) Western attached to the reconvsideration request a
“Reviséd Conservation Plan” (“RCP”), describing a different water deve]opmenf proposal

which it characterizes as a scaled-back version of the Conservation Plan. (R. 2227-30.) The

4
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~ State Engineer took no action on the l‘eéonsideration request, effectively denying it. (R.
2155..) Utah Code Ann..§ 63-46b-13(3)(b) (West 2004).

Instead of seeking review of either the Conservation Plan or the State Engineer’s
: décision deriying the reconsideration requesf, Western sought de novo review of the RCP.
(R.2233 (Amended Notice of Initial Attorney’s Planning Meeting (Feb. 18,2006)) (attached
as Addendum 5).) In so doing, Western attempts to circumvent the statutorily-mandated
administrative procéss by submitting a description of a new application as if it were part of
the .original applications. By so characterizing the RCP, Western seeks to rﬁaintain the
priéfity date of the original applications. On February 22, 2006, Western filed Application
No. A-76199, which requests the same amount of water as in the RCP, but includes more
- diversion points and a larger “servic'e area.” (R. 2237-61.) Western’s 2006. application
incorporates everything in the RCP. (R. 2237-60.) ‘If approved, it w01AJ.]dAr_eceivfe a 2006
priofity date. Western, however, seeks to have the RCP retain the original applicafio_ns’
priority date.
II.  Administrative Process for Acquiring an Approﬁi'iation of Water in Utah.

This Court has characterized Utah’s water resources as “vital to the public we]fare,”
society’s *“‘very life blood,” and “the heartbeat of our economy.” Baugh v. Criddle, 431 P.2d
790, 791 (Utah 1967); Fairfield Irr. Co. v. White, 416 P.2d 641, 644 (Utah 1966). It has
compared a drop of waterto a drop of gold. Green River Canal Co. v. Thayn, 2003 UT 50,

q 34, 84 P.3d 1134, 1146. Given its high public value, the Utah Constitution, statutes, and
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~case law grant individuals the right to use, but not own water, so long as they put it to a
beneficia]_use—beneficia] use being “the basis, the measure and the limit of all‘rights to the
ﬁse of water in this ste;té.” Utah Code Ann. § 73-1-3 (West 2004); see Utah Const. art. X VII, ”
§ 1 (recognizing and confirming right to ‘u.se water); Utah Code Ann. § 73-1-1 (West 2004)
(“all waters in this state . . . are hereby declared to be the property of the pub]i(.:,v subject to
all existing rights to the use thereof™); In re Uintah Basin, 2006 UT 19, § 38, 133 P.3d 410,
422. A person who obtains a right to use bearé a “continuing obligation to p]éée all of a
water right to beneficial use.” Utah dee Ann. §, 73-1-4(1) (Wést 2004). | A“wa‘ter right
holder who fails to place any portion of a water right to beneficial use for a period of five
years forfeits the right or the unused portion of the right and such “water reverts to the -
public.” 1&. §7-$-1-4(3)(a).‘

The Legis]atﬁfe createdvt‘he State Engineer’s Office to “be responsible fér the general
administrative supervision of [Utah] waters . . . and the measurement, appropriation,
apportionment, and distribution of those waters.” Utah Code Ann. § 73-2-1(3)(a) (West
Supp. 2006); see Pool v. Utah Co#nty Light & Power, 105 P. 289, 289 (Utah 1909). The
Legislature also mandated that, after 1903, “[r]ights to the use of the unappropfi‘ated pl.]b.liC
waters in this state may be acquired only as provided in [the Water and Irrigation] title [Qf
the Utah Code].” Utah Code Ann. § 7‘3-3-1 (West 2004),

| }To appropriate water a person files an application “in a.form prescribed by the [S]tate
[E]ngineer,” containing information required by Utah Code Ann. § 73-3-2( 1)(a) (West.2.004).
6
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An éﬁp]ication is mandatory because “[n]o appropriation of water may be ma.d.év.‘ .. excé'pt
application for such appropriation first be made to the state engineer in the manner
hereinafter provided, and not otherwise.” 1d. § 73-3-1 (emphasis supplied). Once it is filed
the State Engineer “bexamines” thé application to determine “whether any éorrec_tions,
amendments or chahges are required for é]arity,” Utah Code Ann. § 73-3-5(2) (West 2004),
and then publishes notice *“once a week for a period of two successive weeks in a newspaper
of general circulation in the county in which the source of supply is ]ocated,” Uta.h’Code
Ann. § 73-3-6(1)(a) (West 2004). Interested parties may protest the‘app]ication within
twenty days after its publication. Utah Code Ann. § 73-3-7.(i)(a) (West 2004). i
The State Engineer, taking into consideration the protests, evaluates the applications
based on legislatively established criteria, including availability of water in the proposed
source, impairment of existing rights, the physical and economic feasibility of the broposed
plan, its impact on public welfare, the applicant’s financial ability to carry ’ct)ut thve‘plan,
whether the plan was filed in good faith and not for purposes of speculation or monopoly,
and whether the plan would unreasonably affect public recreation or the naturavl stream
environm.e.nt or prove detrimental to the public welfare. Utah Code Ann. § 73-3-8 (West B
2004). If 1hé application meéis ai] criteria, the State Engineer approves it; if not, “it }sha]l be
rejected.” Id. “ "
| “Any aggrieved party may file a request for reconsideration” of a decision on an

application. Utah Admin. Code R655-6-17(A) (2006). When the State Engineer receives
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“such a request, he “shall review the request and may” deny all or part of it, grant all or part
| of the relief requested, or set a time for rehearing the matter. /d. R655-6-17(B). If he takes

no action on the request, it is deemed denied by operation of law. Utah Code Ann. § 63-46b- |
| 13(3)(b). If the State Engineer sets the matter for rehearing; the rehearing “shell be limited
“to ihe matter specified in the order.” Utah Admiﬁ. Code R655-6-17(D). After rehearing, the
~ State Engineer “may affirm his former decision or may abrogate it, or may change or modify
t_he same in any particular.” Id.

The S‘tate Engineer provides the applicant and protestants notice of his decision onthe
application. Utah Code Ann. § 73-3-10 (West 2004). Where he approves it he fixes a time
frame for the applicant to prove that the water has been diverted and placed to beneficial use.
Utah Code Ann. § 73-3-12 (West 2004). The applicant must demonstrate the amount of
water beieé beeeficia]]y used without impeirment of other r;ghts. Utah Code Anﬁ. § 73—3-16
(Wesf 2004). See Eardley v. Terry, 77 P.2d 362, 365 (Utah 1938). Oﬁce the State Ehgineer
determines the proof is correct and beneficial use is being made, he issues a certificate of
appropriation, which is “prima facie evidence of the owner’s right to the use of the water in
* the quantity, for the purpose, at the place, end during the time specified therei‘.n, subject te
prior rights.” Utah Code Ann. § 73-3-17 (West 2004). The vested property right the
certificate holder owns is not absolute and may be lost by failure to continﬁe to “place all of -
[the] water right to beneficial use.” Id. § 73-1-4.

Any party “aggrieved” by a State Engineer’s decision on an application may obtain
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de novo judicial review in district court, Utah Code Ann. §§ 63-46b-14 through -15,73-3-14
- (West 2004). In this review, the court assumes the State Engineer’s decision-making role.
Eardley, 77 P.2d at 366; United States v. Dist. Court, 238 P.2d 1132, 1136 (Utah 1951). If
: thé State Engineer denied the app]icalion, the court must determine whether, cénsi_dering the
input from protestahts (who appear as co-defendants), ‘the application complies with the
ﬂsection 73-3-8 requirements. If so, the court approves the application; if not, it “shall be
rejected.” Utah Code Ann. § 73-3-8. |
III.  Western Water’s “Conservation Plan.”

On March 24, 1999, Western>fiv]ed api)lications A72026 (R.2010-27) and A72027 (R.
2029-43), and on May 23, 2001 filed application A73473 (R. 2045-63). (See Addendum 6
for illustrative map of Conservation Plan.) These gargantuan and complex applications
collectively sought appropriation of 288,107 acre-feet of water per year from vari().ﬁs surface
and gfoundwater sources throughout Utah and Salt Lake Coum‘ies‘.2 (R. 201]; .2030,.2.046.) .
Western listed the following beneficial uses: | :

(i) domestic use for 398,000 individuals in unincorporated Utah and Sa]tvLake

Counties and in 19 named municipalities; (R. 2011, 2030, 2046)

2 An “acre-foot” is a volumetric measurement defined as the water that covers one
acre one foot deep. Utah Code Ann. § 73-1-2 (West 2004). Practically speaking, an acre-
foot provides domestic water for two households for one year. Assuming an average
household size of four, if all of the water in the three applications were put to domestic
use, Western applied for enough water to meet the needs of 2,304,856 individuals for one
year. Utah’s current population is about 2,470,000. U.S. Census Bur., State & Merro.
~ Area Data Book: 2006 3 (6th ed. July 2006).
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| ~ (i)  irrigation of 56,750 acres; (id.)
(iii)  watering for 13,000 horses and cattle; (id.)
(iv)  power development; (R. 2046).
(V) | minih'g; (R. 2011) | |
(vi)  wetlands deve]opmént; (R. 2030, 2052) and
(vii) other purposes (R. 2011, 2046). -

- The three applications identified 145 uniqué diversion points (R. 2010-13,} 2031-32,
2047-51) and designated 1,000+ équare miles of th'e Wasatch Front as the asseried place of
uSé (R. 201 ]‘-24, 2030-41, 2046-63), which Western calls its “service area” (R. 1979-80).
The area stretches some fifty-five miles from Farmington Bay to the south end of Utah Lake, B
and twenty-four miles from the Provo foothills to the towns of Fairfield and Cedar Fort. (See
| R. 2019-20, 2036-37, 2055-56.)

»¥ accompanying its applications, Western

- Among the 335 page “Statement of Facts
“included its “Utah Lake and Jordan River Conservation and Stdrage Plan.” (R. 2056-60.)
The plan provided some detail concerning Western’s hope to divert and distribute the vast

amount of water it sought to control. Western envisioned that, after it obtained rights to use

the water, it would build extensive diversion, storage, and distribution facilities to sell the

3 The entire Statement of Facts was not introduced in District Court and is
therefore not part of the appellate record. An Executive Summary of the Statement of
* Facts was submitted on April 5, 2006 as an Exhibit to certain Defendant’s Memorandum
in Support of Summary Judgment Concerning Failure to Exhaust Administrative
Remedies, and appears at R. 2189-98.
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water to farms, ranches, industries, and municipalities. (R. 2055-56.) These facilities
inc]uded‘sixty-five miles of transmission pipelines, ten pumping stations, approximately

~twenty-seven new or expanded diversion structures, two reservoirs, and 127 recharge wells
cbnnected by another thirty-eight miles of piping to faci]itate'in-ground storage. (R.2010-
63.) In addition to building new facilities, Western hoped to use lands, diversion structures,
and conveyance facilities belonging to other water providers. (R. 2012-15,2031-33,2047-
53,2263-64.) Western never obtained the right to use or modify such existing facilities and
sevéra] owhers of tﬁese faci]i.ties were émong the seventy-two prbtestants Befére the State |
Engineer. (R. 1582-88.)

While Western expected to become a water broker, when it came to the beneficial use
requirement, Western had no contracts or other commitments with any party who would pay
for the‘water. (R. 1988; R. 2006-08.) Western estimlated the Conservatibn P]an V\;Ol]]d cost
$100 million. (R. 1594; R.2232.) Before the State Engineer, protestants preseﬁted evidence
that the cost might be three times that amount. (R. 1594.) | |

Western} described the Conservation Plan in cond__itiona] and indefinite terms. For
example, excess winter flow in the Jvord'an River might be pumped to Salt Lake‘\A’alley
aquifer storage “if feasible.” (R.2057.) Water withdrawn from planned aquifer stbrage in
Cedar Valley might be used there or conveyed to unspecified cities and “water purveyors”
elsewhere. (/d.) A reservoir planned for Cedar Valley might be built at one of seven sites.

(R.2036.) Western did not know which entities might purch‘ase water and putitto beneficial
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‘use. (/d.) “Actual supplies will be somewhat diffgrent than the expected supplies outlined
here depending upon the agreements that will be reached with those entities desiring
Conservation Plan water.” (/d.)

| As réquired Hy Utah statute, Uutah Code Ann. § 73-3-6, the State Enginéer advertised

' ihe. applications in (i) Deseret News and Daily Hevrala’ onJune 14 and 21, 2001; (ii) The New

- Utah on June 13 and 20, 2001; and (iii) Davis Couz1ty ClipperonJune 12 and 19, 2001. (R.

2201.) The three applications drew seventy-two protests, including from parties Western

anticipated WOu]d be its customers. (See, e.g., R‘. 1596-99.) After a heafiné, the Staté

Engineer issued a Memorandum Decision on March 17, 2004 denying the applications for

failure to meet ény of the section 73-3-8 criteria. (R. 1580-1599.)

In respoﬁse, on April 6, 2004, Western submitted a request for reconsideration (R.
2219-30.) In addition to alleging Stété Engineer ]egai errors, the requc;,st ‘.asked for
recoﬁsideration of the applications “inlight of the Reviséd Conservation Plan attached hereto
or any smaller part of it.” (R. 2225.) |
IV. Western Water’s Revised Conservation Plan (“RCP”).

The RCP started on page 9 of the eleven-page reconsideration request.* (R. 2227.)

“ Western intended the RCP as an adaptable “fallback plan” seeking “whatever
water supply can be approved by the State Engineer” (R. 2227), “even down to a single
well” (R. 2224). Before the State Engineer issued his Memorandum Decision, but after
the hearing on the three applications, Western sent the State Engineer a letter explaining
“that it would be willing to accept a lesser amount of water.” (R. 3203; see P1.’s Br. at
19.) By the time this case reached District Court, Western had again altered its request by
eliminating the shallow groundwater wells in Salt Lake Valley from the RCP. (R. 1990.)

12

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



Of the Conservation Plan’s 145 points of diversion, the RCP identified twenty-three where
water would be diverted, forty-two points where it would not, and remained silent about the
others. (Compare R. 2010-2063 with R. 2074-2076.) The RCP eliminated thirty of the

- sixty-five miles of pipelines, and decreased the capacities of the rest. (/d.) Iteliminated five
pumping stations and decreased the capacities of five others. (/d.) It deleted one proposed
reservoir and decreased an<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>