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IN THE UTAH COURT OF APPEALS

WESLEY A. MATHESON and )
LOIS MATHESON, )
)
Plaintiffs/Appellants, )
)

vs. ) Case No. 20060543-CA
)
MARBEC INVESTMENTS, LLC )
d/b/a/ ELMWOOD APARTMENTS, )
LLC, )
)
Defendants/Appellees. )

BRIEF OF APPELLANTS
JURISDICTION

This is an appeal from an Order of the Honorable J. Dennis Frederick of the Third
Judicial District Court for Salt Lake County, State of Utah. The Utah Court of Appeals
has jurisdiction over this matter pursuant to the provisions of Utah Code Annotated
78-2a-3(2)(j) (2001 as amended).

STATEMENT OF ISSUES

First, did the trial court commit error in granting the Defendants-Appellees’
motion for summary judgment and in so ruling, deciding as a matter of law, that there was
not a justiciable issue of material fact as to whether the Defendants had constructive

knowledge of the defect that proximately caused the Plaintiff’s injuries. The issue was



preserved at the trial court level by Plaintiffs’ extensive briefing and argument related to
the Defendants’ motion for summary judgment. (R. 186-221, Addendum, Exhibit “1")

Summary judgment is appropriate only when “the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law.” Utah R.Civ.P. 56(c). See, e.g., Ingram v. Salt Lake City,
733 P.2d 126, 126 (Utah 1987) (per curiam); Barber v. Farmers Ins. Exch., 751 P.2d 248,
251 (Utah App.1988); Briggs v. Holcomb, 740 P.2d 281, 283 (Utah Ct.App.1987).

The court considers the evidence in the light most favorable to the party opposing
summary judgment, and grants summary judgment only where it appears there is no
genuine dispute as to any material issues of fact, or where, even according to the facts as
contended by the party opposing summary judgment, the moving party is entitled to
judgment as a matter of law. Themy v. Seagull Enters., Inc., 595 P.2d 526, 528-29 (Utah
1979). See also, e.g., Barber, 751 P.2d at 251; Briggs, 740 P.2d at 283.

When the subject of an action is one that is based upon negligence, the appellate
courts of Utah have clearly stated that the test for granting summary judgment has to be
set exceptionally high. Therefore, the appellate courts review the district court's decision
granting summary judgment for correctness, giving no deference to the trial court’s
determination, and review ‘the facts and inferences to be drawn therefrom in the light

most favorable to the nonmoving party.” ” J.R. Simplot Co. v. Sales King Int'l, Inc., 17
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P.3d 1100 (Utah 2000) (citation omitted). “As we analyze the issues, we are mindful that,
‘because negligence cases often require the drawing of inferences from the facts, which is
properly done by juries rather than judges, “summary judgment is appropriate in
negligence cases only in the clearest instances.” * ” Trujillo v. Utah Dep't of Transp., 986
P.2d 752 (Utah 1999) (quoting Nelson v. Salt Lake City, 919 P.2d 568, 571 (Utah 1996))
(other citation omitted); Sandberg v. Lehman, Jensen & Donahue, L.C., 76 P.3d 699
(Utah App. 2003); Ingram, 733 P.2d at 126. See also, Apache Tank Lines, Inc. v. Cheney,
706 P.2d 614, 615 (Utah 1985) (per curiam); Williams v. Melby, 699 P.2d 723, 725 (Utah
1985); Anderson v. Toone, 671 P.2d 170, 172 (Utah 1983); Bowen v. Riverton City, 656
P.2d 434, 436 (Utah 1982).

Of particular concern to the courts, is the precept that “[o]rdinarily, whether a
defendant has breached the required standard of care is a question of fact for the jury.”
Jackson v. Dabney, 645 P.2d 613, 615 (Utah 1982). See also Ingram, 733 P.2d at 127,
Bowen, 656 P.2d at 437; FMA Acceptance Co. v. Leatherby Ins. Co., 594 P.2d 1332,
1334-35 (Utah 1979); Robison v. Robison, 16 Utah 2d 2, 394 P.2d 876, 877 (1964).
Accordingly, summary judgment is inappropriate unless the applicable standard of care is
“fixed by law,” Elmer v. Vanderford, 74 Wash.2d 546, 445 P.2d 612, 614 (1968); see also
Chicago, Rock Island and Pac. R.R. v. Hawes, 424 P.2d 6, 10 (Okla.1967), and
reasonable minds could reach but one conclusion as to the defendant's negligence under

the circumstances. See Jackson, 645 P.2d at 615; Singleton v. Alexander, 19 Utah 2d 292,



431 P.2d 126, 129 (1967); English v. Kienke, 774 P.2d 1154, 1156 (Utah Ct.App.1989).

Furthermore, the Utah Supreme Court has held that since summary disposition
denies the losing party “the privilege of a trial,” art. I, § 11 of the Utah Constitution
suggests that “doubt or uncertainty as to the questions of negligence . . . should be
resolved in favor of granting. . . a trial.” Butler v. Sports Haven Int'l, 563 P.2d 1245,
1246 (Utah 1977); See also, Anderson, 671 P.2d at 172; Rees v. Albertson's, Inc., 587
P.2d 130, 133 (Utah 1978).

Second, did the trial court commit error in failing to allow the Plaintiffs to employ
the doctrine of res ipsa loquitur to supply the required showing of actual or constructive
notice of the alleged defect in the stairs. Plaintiffs preserved the issue in their
presentation to the trial court on Defendants’ motion for summary judgment. (R. 257,
Addendum, Exhibit 1 at pp. 23-28)

In State v. Levin, 144 P.3d 1096 (Utah 2006), the appellate court considers three
factors to determine whether we should give some deference to a district court's
application of a specific legal doctrine to the facts: (1) the degree of variety and
complexity in the facts to which the legal rule is to be applied; (2) the degree to which a
trial court's application of the legal rule relies on “facts” observed by the trial judge, “such
as a witness's appearance and demeanor, relevant to the application of the law that cannot
be adequately reflected in the record available to appellate courts;” and (3) other “policy

reasons that weigh for or against granting discretion to trial courts.” /d. (citation omitted).
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DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES AND RULES

The Appellants do not contend that there are any determinative constitutional
provisions, statutes, ordinances or rules. However, the Appellants believe that the legal
standard established by Gregory v. Fourthwest Investments, Ltd., 754 P.2d 89 (Utah App.
1988), is controlling and that as applied to the facts of this case, is dispositive in requiring
the reversal of the trial court’s grant of summary judgment in this matter.

STATEMENT OF THE CASE

Plaintiffs commenced this action against Defendants, to recover for serious injury
and damage suffered as a result of a fall down a stairway at an apartment complex owned
and operated by the Defendants. Specifically, the Plaintiff, Wesley A. Matheson, was at
the ElImwood Apartments (located at 4320 South 700 East in Salt Lake City, Utah), on
February 24, 2001, in order to help his son and daughter-in-law move. (R. 1-5) While
trying to navigate a stairway on the premises, one of the stairs collapsed out from under
the Plaintiff, causing him to fall. Id. As a result, the Plaintiff suffered injury and damage
consisting of medical specials of over $60,000.00 and lost wages exceeding $30,000. The
Plaintiff, Lois Matheson, the wife of Wesley Matheson, suffered a loss of consortium due
to her husband’s severe and ongoing injuries. /d.

At the conclusion of discovery on April 6, 2006, the Defendants filed a motion for
summary judgment with supporting memoranda. (R. 110-185) The Plaintiffs responded to

the motion (R. 186-221) and the Defendants submitted a reply memorandum. (R.



222-234),

The trial court set the matter for oral argument on May 8, 2006 and, after the
matter was argued, took the Defendants’ motion under advisement. (R. 235, the
Transcript of the May 8, 2006 Hearing is attached as Exhibit “1" to the Addendum) On
May 17, 2006, Judge Frederick entered a Minute Entry granting the Defendants’ motion.
(R. 237-40). The Minute Entry was incorporated into an Order which was signed and
then entered in the record in this matter on May 31, 2006. (R. 241-242, Addendum,
Exhibit “2") Plaintiffs filed a Notice of Appeal on June 7, 2006. (R. 243-44)

STATEMENT OF FACTS
A. General Background of the Apartment Complex

The Elmwood Apartment complex, where the Plaintiff, Wesley Matheson, was
injured, is located at 4320 South 700 East in Salt Lake City, Utah. The complex,
comprised of thirty-six (36) units, was constructed in 1985. (R. 116). The Defendant
Marbec Investments, LLC purchased the complex on or about May 1, 2000 for a price in
excess of Two Million Dollars ($2,000,000.00). (R. 117, Transcript of May 8, 2006
Hearing, hereinafter referred to as “Tr.” at 4)

B. Defendants’ Constructive Notice of a Defect in the External
Stairs

There is no dispute that prior to Plaintiff’s fall on February 4, 2001, neither the
agents and representatives of the Defendants nor the Plaintiffs had any actual notice of

any problems or defects with the stairs in question. (R. 114, 116-118, 188) There is
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likewise no question that the Plaintiffs and their son, who was residing at the complex at
the time of the fall, had used the stairway where the accident had occurred numerous
times and had detected no abnormality. /d.

However, as to the Defendants’ constructive knowledge, the following facts are
central.

1. Mr. Herbert Trayner, the principal representative of the Defendant
Marbec Investments, who inspected the complex prior to purchase
and participated in the management of Elmwood, has been a general
contractor in Utah since 1952, and thus had forty-four (44) years of
experience at the time of the Plaintiffs’ injuries. (R. 188)

2. During his work life as a general contractor, Mr. Trayner had built
residential homes, a copper mill, a leaching plant and five apartment
complexes. Each of the five apartment complexes constructed by
Mr. Trayner, had stairs. (R. 189)

3. Mr. Trayner knew prior to the purchase of ElImwood that the
complex had been built in 1985 and that there had been no structural
changes made to the apartment complex, including the exterior stairs
where the Plaintiff fell, since Elmwood had been constructed in
1985. Id.

4, Mr. Trayner knew that the stairs, where the Plaintiff fell, were



exterior stairs, meaning that the stairs were located outside of a
structure and located in a non-heated area. /d. He knew that the
stairs where the Plaintiff fell were constructed of wood and that the
wood stairs had been wrapped in carpeting. Id.

5. In his inspections of the Elmwood Apartment complex, Mr. Trayner
failed to verify whether or not the stair tread fit into the pocket on the
stair stringers and failed to inspect the general condition of the wood.
.

C.  The Circumstances Surrounding the Fall of the Plaintiff

Shawn and Angela Jo Matheson, the son and daughter-in-law of the Plaintiffs,
moved into Unit # 16 of the Elmwood Apartments in early 2000. Their unit was located
on the second floor of a three-story building, and it was accessed by a flight of stairs
running up from the ground-level sidewalk. (R. 117) Photographs of the stairway in
question and the failed step are attached as Exhibit “3” to the Addendum. (Addendum,
Exhibit “3,” R. 170-75, 258)

On February 24, 2001, the Plaintiffs, Wesley and Lois Matheson, went to Shawn
and Angela’s apartment to help them move out. In aiding their son and daughter-in-law,
the Plaintiffs had traversed the stairs in question a number of times. (R. 118) Later in the
day, the Plaintiff, Wesley Matheson, Shawn, Shawn’s father-in-law, Clay and a neighbor,

Doug, carried a couch out of the apartment and proceeded to carry it down the stairs.



Clay and Doug went down the stairs first holding one end of the couch while the Plaintiff,
Wesley and Shawn carried the other end from the top of the stairs. (R. 119)

As the group proceeded down the stairway in question (Addendum, Exhibit “3"),
the fourth stair down gave way and the Plaintiff fell to the ground. (R. 119). Asthe
Plaintiff fell, his left leg hit the cement retaining wall very hard and he landed on his
back, slamming his head on the cement. As a result, the Plaintiff sustained serious and
permanent injuries and damage consisting of a concussion, bone bruise and multiple
injuries to other parts of his body. The same required medical treatment and
complications therefrom required hospitalization and a skin graft. The Plaintiff has
resulting permanent injury to multiple parts of his body. The medical specials are over
$60,000.00 and the Plaintiff has lost wages exceeding $30,000. The Plaintiff, Lois
Matheson, the wife of Wesley Matheson, suffered a loss of consortium due to her
husband’s severe and ongoing injuries. (R. 1-5)

D.  Plaintiffs’ Expert Testimony Regarding the Constructive
Knowledge of the Defendants of the Defect in the Stairs in
Question

The deposition testimony, expert report and affidavit of Dennis L. Brunetti was
made part of the Record in this matter. (R. 258, 257 at pp. 16-17). Mr. Brunetti is a
property inspector, who does work for lenders, HUD, real estate companies and private

persons. He is a certified ICBO Building Inspector and has been so since 1979. He has

over twenty-five years of construction and construction management experience which



included twelve years of field experience and thirteen years of construction management.
He has been involved and directly or indirectly responsible for the construction of
approximately 350 residential and light commercial properties. (Mr. Brunetti’s curriculum
vitae, expert report and affidavit in this case are attached as Exhibit “4" to the Addendum)
1. As controlling authority, Mr. Brunetti cited the Uniform Building
Code, 1985 Edition and the International Building Code 2003 edition
that requires all structures, both existing and new to be maintained in
a safe condition and requires owners to be “vigilant by performing
regular premise checks. . . . especially where tenants. . . walk to and
from the property.
2. He cited Chapter 25 of the Unform Building Code, 1985 edition and
Section 2504(c), 4 to address the situation where a stair tread is fully
stressed for more than 10 years and found that “the way these stair
treads are cut into the stair stringers is not consistent with
adequate bearing of the tread on the stringer.” (Emphasis added)
3. Citing a myriad of Code sections, Mr. Brunetti stated that the
causative factors leading to the Plaintiff’s fall included a lack of
vigilance on behalf of the owners in the maintenance of the wood
stairways. He cited the fact that some of the stair treads were not

bearing inside the pocket cut into the stair stringer. He noted that

10



some wood treads had shrunk thus causing minimal or no bearing
inside and onto some of the stringers. Because of the shrinkage, the
only support for the treads were the nails that rusted over time.

From his examination of the stair in question, he stated that the stair
tread in question had split parallel to the grain and because of the
lack of any supplemental support, the tread and stair failed.

Mr. Brunetti stated that “[a] thorough inspection of all of the stairs at
the Elmwood Apartments . . . would have [revealed] the gaps where
the stair treads intersect the pockets on the stair stringers and a
[noticeable] cracking of an existing stir tread coming from Unit # 16
[that was] clearly visible. . . .

As it relates to this case, he stated in his affidavit, “that in
reviewing the information. . . it is my opinion that a thorough
inspection of the stairs at the Elmwood Apartments would have
put an inspector with Herbert Trayner’s experience on notice
that there were gaps where the stair treads intersect with the
pockets on the stair stringers and that such an inspector would
have noticed cracking of an existing stair tread on the stairs
leading from Apartment 16. . . .That given my understanding of

Mr. Herbert Trayner’s experience as a general contractor a
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reasonable inspection performed by him would have alerted him
to the fact that the wood stairs on which Wesley Matheson was
injured, having been built some 20 years prior to the accident
and being wrapped with indoor outdoor carpeting and designed
the way they were designed, lacked sufficient integrity and the
condition of the stairs posed an unsafe condition for tenants and
other persons visiting Elmwood Apartments.” (Emphasis added)
7. Recognizing the need of an inspection given the age and condition of
the complex, Mr. Trayner stated that he personally inspected the
apartment complex on at least five different occasions and that he
looked at the various staircases at the property. (R. 115)
SUMMARY OF ARGUMENT
Judge Frederick, in his Order granting the Defendants’ motion for summary
judgment, acknowledged that evidence of constructive notice of the defect in the stairs
would have been sufficient for the Plaintiffs to survive the Defendants’ motion for
summary judgment. Plaintiffs contend that this appeal can be resolved on that issue;
specifically, whether the Plaintiffs submitted sufficient evidence to demonstrate that the
Defendants had constructive notice of the defect in the stairs before the Plaintiff’s fall.
As detailed in the Statement of Facts, the Plaintiffs submitted evidence that the

Defendants’ principle representative, Mr. Trayner acknowledged given the age of the
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building and other conditions of the acquisition, that an inspection was necessary which
inspection included the outdoor stairways. Plaintiffs submitted expert testimony that
indeed, an inspection was required and crucially, if an inspection had been done correctly,
the defects in the stairway in question would have been seen. Plaintiffs submit that this
evidence constitutes constructive knowledge that the Defendants and the trial court
acknowledged would have precluded summary judgment.

If for any reason this Court finds that the Plaintiffs have not established the
required showing of “constructive notice,” Plaintiffs submit that the trial court
committed error in failing to allow the Plaintiffs to rely upon the doctrine of res ipsa
loquitur to establish the required actual or constructive notice of the alleged defects in the
stairs at the Elmwood apartment complex. The facts identified by the Plaintiffs, in
support of their showing of “constructive notice” establish the three prongs of resp ipsa.
Specifically, that steps normally do not normally fail absent negligence; the Defendants
maintained sole access to the aged and weather worn wood steps that were wrapped in
carpet; and that the Plaintiffs did not do anything unreasonable to cause their own
injuries. In that the trial court cannot weigh evidence or witness credibility at the
summary judgment level, there was no justification for the trial court to refuse to allow its

application.
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ARGUMENT
POINTI: PLAINTIFFS DEMONSTRATED SUFFICIENT EVIDENCE
RELATING TO THE DEFENDANTS’ CONSTRUCTIVE
KNOWLEDGE OF THE DEFECTS IN THE STAIRWAY TO
WARRANT DENIAL OF DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT.
A. The Standard for Granting Summary Judgment.

Summary judgment is appropriate only when “the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law.” Utah R.Civ.P. 56(c). See, e.g., Ingram v. Salt Lake City,
733 P.2d 126, 126 (Utah 1987) (per curiam); Barber v. Farmers Ins. Exch., 751 P.2d 248,
251 (Utah App.1988); Briggs v. Holcomb, 740 P.2d 281, 283 (Utah Ct.App.1987).

The court considers the evidence in the light most favorable to the party opposing
summary judgment, and grants summary judgment only where it appears there is no
genuine dispute as to any material issues of fact, or where, even according to the facts as
contended by the party opposing summary judgment, the moving party is entitled to
judgment as a matter of law. Themy v. Seagull Enters., Inc., 595 P.2d 526, 528-29 (Utah
1979). See also, e.g., Barber, 751 P.2d at 251; Briggs, 740 P.2d at 283.

When the subject of an action is one that is based upon negligence, the appellate

courts of Utah have clearly stated that the test for granting summary judgment has to be

set exceptionally high. Therefore, the appellate courts review the district court's decision
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granting summary judgment for correctness, giving no deference to the trial court’s
determination, and review ‘the facts and inferences to be drawn therefrom in the light
most favorable to the nonmoving party.” ” J.R. Simplot Co. v. Sales King Int'l, Inc., 17
P.3d 1100 (Utah 2000) (citation omitted). “As we analyze the issues, we are mindful that,
‘because negligence cases often require the drawing of inferences from the facts, which is
properly done by juries rather than judges, “summary judgment is appropriate in
negligence cases only in the clearest instances.” > ” Trujillo v. Utah Dep't of Transp., 986
P.2d 752 (Utah 1999) (quoting Nelson v. Salt Lake City, 919 P.2d 568, 571 (Utah 1996))
(other citation omitted); Sandberg v. Lehman, Jensen & Donahue, L.C., 76 P.3d 699
(Utah App. 2003); Ingram, 733 P.2d at 126. See also, Apache Tank Lines, Inc. v. Cheney,
706 P.2d 614, 615 (Utah 1985) (per curiam); Williams v. Melby, 699 P.2d 723, 725 (Utah
1985); Anderson v. Toone, 671 P.2d 170, 172 (Utah 1983); Bowen v. Riverton City, 656
P.2d 434, 436 (Utah 1982).

Of particular concern to the courts, is the precept that “[o]rdinarily, whether a
defendant has breached the required standard of care is a question of fact for the jury.”
Jackson v. Dabney, 645 P.2d 613, 615 (Utah 1982). See also Ingram, 733 P.2d at 127,
Bowen, 656 P.2d at 437; FMA Acceptance Co. v. Leatherby Ins. Co., 594 P.2d 1332,
1334-35 (Utah 1979); Robison v. Robison, 16 Utah 2d 2, 394 P.2d 876, 877 (1964).
Accordingly, summary judgment is inappropriate unless the applicable standard of care is

“fixed by law,” Elmer v. Vanderford, 74 Wash.2d 546, 445 P.2d 612, 614 (1968); see also
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Chicago, Rock Island and Pac. R.R. v. Hawes, 424 P.2d 6, 10 (Okla.1967), and
reasonable minds could reach but one conclusion as to the defendant's negligence under
the circumstances. See Jackson, 645 P.2d at 615; Singleton v. Alexander, 19 Utah 2d 292,
431 P.2d 126, 129 (1967); English v. Kienke, 774 P.2d 1154, 1156 (Utah Ct.App.1989).

Furthermore, the Utah Supreme Court has held that since summary disposition
denies the losing party “the privilege of a trial,” art. I, § 11 of the Utah Constitution
suggests that “doubt or uncertainty as to the questions of negligence. . . should be
resolved in favor of granting. . . . a trial.” Butler v. Sports Haven Int'l, 563 P.2d 1245,
1246 (Utah 1977); See also, Anderson, 671 P.2d at 172; Rees v. Albertson's, Inc., 587
P.2d 130, 133 (Utah 1978).

B.  Plaintiffs Submitted Sufficient Evidence to Withstand
Defendants’ Motion for Summary Judgment.

A review of the trial court’s Order granting summary judgment reveals that there
was considerable dispute between the parties as to whether the defect in the stairway was
a permanent unsafe condition, for which no notice on the part of the Defendants was
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