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I.
ARGUMENT

A.
THE RECORD DOES NOT REASONABLE SUPPORT THE CONCLUSION THAT

I JOSE LOPEZ, IN EFFECT, WAS DISCHARGE FOR JUST CAUSE

Begining at page 4 of its brief, respondent Board of Review (some
times hereinafter refered to as the Board) argues that the employer
Utah Transit Authority (UTA) received a complaint from the parents
of a passenger R. 140 (Notations prefixed by "R" are set foth in nu
merical order in Appendix E.) and as set forth in this page trans-
cript: the employer was unable to provide accurate information on
how the complain channeled to my superiors and I based my words on
testimony, and in the records, given the day of the hearing before
the ALJ:

(My counsel, HOLDSWORTH): Maybe one or two. I apologize for not ask
ing earlier, but do you know, Mr. Miner. whether Alicia Johnson has
filed any sort of a claim against UTA and asked to be (indiscernible)
because of the alleged kiss?

(UTA) MINER: Just a verbal notification to the Authority about this
incident.

HOLDSWORTH: And do you know who Mrs. Johnson notified?

MINER: Well, the information came through Mr. Lance Epperson, and I
don't know whether she contacted personally through her supervisor
at UTA. I can't say if she contacted him personally or not.
HOLDSWORTH: But as far as you know in terms of Alicia Johnson or her
parents, they are not contemplating any sort of legal action for
assault or battery or false imprisonment, anything like that to you,

verbally?



MINER: I don't, I don't think I can answer what they're contemplating.

There is evidence in the record R.14,15,16 through testimony given
by (UTA) Allan Miner, dated December 28, 1994:

Employer rebuttal, Allan Miner, Human Resources: The girl's father
did not come directly to us, he reported the incident to the Union
president, who reported the incident to us.

Statement regarding claims for benefits, Utah department of employ-
ment Security. Mr.Miner is an experience Human resources representa
tive for the UTA and his statements acknowledge the fact that the
Law provides penalties for falsifying statements in order to obtain
benefits or denying in this case, written at the bottom of this sta-
ments says: I certify that the above statements are true and correct
to the best of my knowledge and belief.

I do not question the fact that anybody can file a complain against
any person of public service such as a bus operator who is under con
tinuos scrutiny and in a daily basis, the fact in this matter is,
that there is conflicting testimony from the employer to establish
Burden of proof (Employment Security, Job Service R562-5b-103)

The employer is redquired by subsection 35-4-11(7)(a) to keep accurate
records and to provide correct information to the Department for pro-
per adminstration of the Act.

Also, on page 4 of its brief, The Board argues that the mother,
Colleen Johnson, reported she had seen Claimant kissing her mentally
handicapped daughter, Alicia Johnson, while she was a passenger on

claimant's bus. R.57,106



R. 57, 107 The mother presented testimony that while she was a passe-
nger in a car going the opposite direction from the bus I was driving,
she observed her daughter and I kissing on the bus. her testimony
was unclear whether she observed the kiss in the intersection or af-
ter the bus stopped.

R. 107 HOLDSWORTH: Okay. So the southbound on 5600 West, so you
actually go past the bus. You are heading in opposite directions.

JOHNSON: Right.

HOLDSWORTH: Okay. At about 3900 South, as you are proceeding
through a semifore and the bus is heading south.

JOHNSON: Right.

HOLDSWORTH: You look and see something on the bus?

JOHNSON: My daughter was not home from work yet, and I was
waiting for her to come home. and she was on the bus.

HOLDSWORTH: I think I understand the answer. So about how
fast was your car traveling, would you estimate, Mrs. Johnson?

JOHNSON: about-25 to 28

HOLDSWORTH: Okay. And were you driving?

JOHNSON: No, I was not. I was the passenger.

HOLDSWORTH: Okay. So as I visualize this, you looked up,
and the bus is coming at the opposite direction and it goes past
your car. You look up and see your daughter in the front part of
the bus?

JOHNSON: Right.

R. 108_HOLDSWORTH: Where did they Kiss? did he kiss her on the

cheek or did she kiss him?



R. 108 JOHNSON: I think he kissed her, but I couldn't tell if it
was on the lips or on the cheek, or where.

HOLDSWORTH: But you could tell it was a kiss?

JOHNSON: Yes
R. 105 KENNEDY: You mention in your statement that you could see
the uniform, is that--

JOHNSON: Yes

KENNEDY: You also mention that she was wearing a light ja-
cket. would you describe the jacket?

JOHNSON: It's white with blue on it.

KENNEDY: Is that a uniform?

JOHNSON: No, that was her light jacket.

KENNEDY: What did you say to her and what did she say to

you?

JOHNSON: We asked what had happened, and she just told us
that the bus driver wouldn't let her off the bus. She got angry with
us because we kept questioning her.

R. 105 KENNEDY: Did she eventually explain what happened?

JOHNSON: yes she did.

KENNEDY: And what did she say?

JOHNSON: she said that the bus driver kept her on the bus
all day long and he wouldn't let her off the at all. She said eve-
ry time she went to get off, he wouldn't let her off.

KENNEDY: Did she say anything about the kiss?

JOHNSON: No. She did not say nothing, but I did tell her

that I see that, and she felt better that I had seen something like

that.



R. 108 HOLDSWORTH: Okgy. I guess that's - well, one other ques -
tion. Did you say earlier that this was her stop, I think. 1Is that
true, this area where you saw the kiss happen, that's where she nor-
mally would have gotten off the bus?

JOHNSON: Yes.
R. 109 HOLDSWORTH: Okay, and then I guess she did not get off the
bus and continued on the bus for a period of time, and then came home
late, later than normal?

JOHNSON: Right.
If the mother observed the kiss in the intersection and let her daugh
ter continue in route on the bus,then there are serious safety issues
not raised by the employer or by the mother who allegedly observed the
incident. Even if the employer, the mother and the Union had decided
to start an investigation against myself without my knowledge the day
of the alleged incident, then, there is the evidence of November 2,
1994, R. 184,185 Police Report, Case # 94-58743, The young lady pass-
enger was still on the bus when an accident ensued, in other words,
she had already passed her regular stop when the Police Officer arri-
ved at the scene before UTA supervisors and had the opportunity to
talk to the young lady passenger, there is not evidence of forcihgv
keeping the young lady against her will or forcing to exchange a kiss.
After the Police Officer had departed from the Scene of the accident,
Two UTA supervisors arrived to continue investigation, and they also
had the opportunity to talk to the young lady (R.73,61,62,64) and
there were not employer's policy violations concerning a kiss or false

inprisonment, in fact, according to the employer's report the



two UTA supervisor at the scene, they were more concerned about

what I had purchased at the store than directly investigating the
welfare of the nineteen year o0ld lady. When I noticed that over half
an hour had pas ed I asked the two UTA supervisor to take her home
and they agreed R.136.

As is customary with every accident situation that a UTA supervisor
investigate, (Mr. Chistensen) one of the supervisor at the Scene ins_
tructed me to contact the radio control coordinator for instructions
on instructions and information on how to get back on route, (R.133)
I was still trying to find the location to the nearest schedule time
when the other UTA supervisor call me and asked me why I did not call
back for instructions for I was still trying to find the proper locak
tion to call ‘Back.

The eye witness account of the event, in this case the mother, is not
reliable and is not sufficient evidence upon which to base a finding,
The Mejodity Board's findings must be based upon substancial competent
evidence. If I am to be denied benefits, the denial must be based

on a finding that I was terminated for "just cause" as that term is
used in Utah Code Ann. 35-4-5(b)(1).

In my opening brief I stated after ten years of service I am well
aware of my employer policies regarding unprofessional conduct, there
was not past conduct, or behavior pattern or case related to the act
of forcing a passenger to stay on the bus or a kiss.

R562-5b-102 Longivity and prior work record are important in deter -
mining if the act or omissions is an isolated incident or a good fa-

ith error in judgment. An employee who has historically complied with



work rules does not demostrate by a single violation, even thought
harmful, that such violations will be repeated and therefore require
discharge to avoid future harm to the employer.

The evidence is not sufficient to support the majority Board's
finding that a kiss had occured and led te the charge, in this

case, of unprofessional conduct.

The Board accepted a copy from the employer of its written policy
which provides that in the case of unprofessional conduct, the em -
ployer has the authority to discharge in the case of a single viola-
tion. I respecfully believe the majority of the Board should have
accepted a copy of R184,185,183which provides a complete report from
a Police Officer at the Scene on November 2, 1994, and a report of

a regular passenger who used to travel that particular route and
times of the reported incident.

In my case of unprofessional conduct the mother testified that she
was not certain whether the kiss was a kiss on the lips or a kiss on
the cheek. If she was unable to ascertain this detail, she was not
able to testify with certainty whether what she saw was a kiss or if
it was something else, a close conversation, or, as I testified from
the begining of the investigation and during the hearing: an approach
by the passenger to the front of the bus to ask if she could turn
the destination sign R.11, 12, 13, 147.

As for the passenger herself, she was a highly suggestible witness
whose testimony was malleable under any questioning (of which there
was very little). She first testified she didn't know me well, but

later conceded she did. She first testified that I had held her



against her will on the bus all day long, the fact is, at the time
of this incident I did not star my shift of work untill around 12;30
noon and this was my regular route on a daily basis not just one day
and in order to keep someone against his or her will all day I
should have had the bus at my own and no people on board. R.148
She did not specify how long she was on the bus against her will or
what I had done to keep her against her will on the bus.
B.

THE RECORD DOES NOT SUPPORT A FINDING THAT I JOSE LOPEZ's

PAST AND PRESENT RECORD PROVIDED "JUST CAUSE" FOR MY

TERMINATION
In point II of its brief, The majority of The Board appears to ack-
nowledge that Kennecott Corp. v. State Tax Commission, 858 P. 2d
1381 (Utah 1992), would be controlling absent subsequent statutory
amendments. In Kennecott Corp. this Court held that, factual find-
ing bore burden of marchalling all evidence supporting finding and
then, dispite supporting facts showing that finding were not suppor-
ted by substancial evidence.
Ashcroft v. Industrial Commission, 855 P. 2d 267, 268(Utah App.
1993), cert. denied, 868 P 24 95 (Utah 1993). Claiment did not pro-
perly preserve for review issues of sufficiency of evidence. Statu-
tory language concerning convining of medical panelin workers' com -
pensation case is permissive rather than mandatory. U.C.A. 1953,35
-1-77 (1) (a). Bhatia v. Dept. of Employment Security, Whether emp-
loyee misconduct precipitating employee dismissal is sufficiently

culpable to warrant denial of unemployment compensation, benefits



by balancing employee's longévity and prior repeated offenses that
were likely to be repeated.

Dept. of Air Force v. Swider, 824 P 24 448 (Utah app. 1991), this
Court held cause determination are entitled to deference because

a determination was for just cause when employee brougth his drug
use to the attention of Air Force investigators.

Kehl v. Board of Review, 700 P 24 1129 (Utah 1985) The Court noted:
The discharge was nécessary to avoid actual or potential harm to

the employer's rightful interest 1Id at 1134 (quoting Utah Admin.P
R475-5b-102(1)(a) (emphasis added). employee's conduct in moving

motors containting explosives across railroad tracks, potentially
devastating effects on employer's rigths.

Neléon v. Dept. of Employment Security, 801 P 24 158, 161 (Utah app.
1990). This Court held that Board's conclusion that claimant was
terminated for just cause was reasonable and rational for repeated
improper redemption of coupons in violation of store policy.

Morton International v. Auditing Division of the Utah State Tax
commission. 814 P 24 12 (Utah App. 1993); Tasters Ltd. v. Dept. of
employment Sec. 863 P 2d 12 (Utah App 1993), cert. den.(Utah 1994).
Substancial evidence test mandates that party challenging agency's
factual findings must marshall all of the evidence supporting facts
and all reasonable inferences that can be drawn there from findings
are not supported by substantial evidence given record as a whole.
U.C.A. 1953, 63-46b-16 (4)(qg). |
Without rational, competent evidence as to the particular.s of my

own case, The majority Board's evaluation of Culpability, Knowledge



and Control, The Three Elements of "Fault" as that term is used in
the proposed Rules, is of 1little or no help. All that can be de -
termined from the record is that the charge of unprofessional con-
duct against myself was initially brougth by my employer UTA based
upon conflicting testimony on how the complaint, first, came to
their attention and second the contradictory testimony of the young
lady and her mother.
In a criminal case a party will sometimes wish to impeach a witness'
credibility by presenting expert psychiatric testimony that the
witness is incapable of accuratly observing, remembering or narra -
ting the events in question. Witness' credibility, his or her incon
sisting statements and the likelihood of the declarations being
untrue are very great. In exercising its discretion, a trial Court
may require a medical expert wifness to demostrate familiarity with
the applicable opinion on a particular matter for determining when
scientific evidence is sufficiently reliable to be admitted and is
not inconsistent with Rules 402,403, and 702 of the Utah rules of
kvidence. Kofford v. Flora, 744 P.2d 1343 (Utah 1987).
cC.

I RECEIVED AN UNFAIR HEARING BEFORE THE ADMINISTRATIVE

LAW JUDGE.
I understand that in my opening brief some of my due process argu-
ment are directed against the employer's investigation process and
the Union failure to provide me with adequate representation becau-
se these issues' aré relevant to the initial evidence when the emplo

yer UTA introduce an anticipated six witness to be present at the

19



Hearing before the ALJ (R. 31) to my surprise, the day of the hea-
fihg, two of the UTA key witnesses did not appeared and it was 6f
the Judge's discretion to allowed their testimony on the telephone
and I understand now that my Attorney failed to object that decision
bacause there was not pbgitivée identification of who the driver was-
)ffém the hegining of the investigation (R.57).
In the case of my only witness (Mr. Joe Cintron) he was in his way
to the hearing, in person, when a UTA supervisor directed him to go
the UTA main office where he was place in a small room. My other
two witnesses did not testify, the only reference to the issue is on-
R. 107 : STAFF: I'm sorry t o interrupt you. Mr. Lopez' witness
Ms. Garza, needed to be in (indiscernible) room. wainingg
She just wonder how long it was goiﬁg to be before she
might be called.
JUDGE: Mr. Holdsworth, I --we're probably going to have
a problem with that.
HOLDSWORTH: Yeah.
STAFF: She needed to take her car in and I'm sure if
she can--
JUDGE: Tell her to go ahead. She can be excused.
VOICE: Okay.
JUDGE: TIf we need anything from her further, Mr. Holds
worth will contact her and we'll arrange for that
Okay. Thank you, Mr--Ms. Johnson, thank you for
holding on that. Mr. Holdlsworth, do you have
further questions or did Mrs. Johnson finish the

answer to the question you had?

A1



In point III of its brief The majority of the Board acknowledge

Utah Administrative Code R562-10e-7. Telephone appearances by wit-
nesses do not deprive parties of opportunities to confront and cross
examine witnesses, to observe their demeanor and judge their credi-
bility, or to ascertain whetherthey are testifying from memory or
whether they are being coached. While my only witness who was allowed
to testify from the employers' main office where he knew his answers
were being monitored, the two UTA key witnesses I believed were being
coached at the Union Office (Amalgamated Transit Union) and I based
this information on the telephone number appear: during the hearing,
# (801) 972-8560 1listed, back then, in the telephone directory to
the amalgamated transit Union,local 382 R.102.

May be the issues above are beyond the scope of this review but I
believe is relevant to the evidence because I needed to know if the
Union was going to be included in the hearing directly or inderectly.
Utah Constitution, Declaration of Rights: Section 1, Section 7,

Section 5.

D.

THE MAJORITY OF THE BOARD OF REVIEW's DECISION THAT

THE EMPLOYER HAD JUST CAUSE FOR DISCHARGING ME WAS

UNREASONABLE AND IRRATTUNAL.

R562-5b-101. Discharge General Definition.

Authority for rule making is granted in subsection 35-4-11(2).
ordinarily accepted concepts of justice are used in determining if

a discharge is disqualifying under the "just cause" provisions of the

act. Just cause is defined as a job separation that is necessary due

12



to the seriousness of actual or potential harm to the employer pro-
vided the claimant had knowledge of the employer's expectations and
had control over the circumstances which led to the discharge.

Just cause is not established if the reason for the discharge is
baseless, arbitrary or capricious or the employer has failed to uni-
formly apply rea:ronable standars to all employees when instituting
disciplinary action. The question which must be established by the
evidence is whether the claimant is at fault in his resulting unem-
ployment.

R.172 The administrative Law Judge found this to be a very close
case and a difficult matter to adjudicate. The Just Cause elements
of knowledge and control are not at issue as the evidence clearly es
tablished the claimant knew the employer rules and policies pertaining
to @11l charges and he had control in the conduct in each instance
provided the evidence supports a determination the incidents did in
fact occur as the employer contends.

R.173 The final issue to consider 1ls the charge of unprofessional
conduct. Since the testimony provided by the parties was substantia-
11y contradictory, the Administrative TLaw Judge must determine the
matter on credibility and self interest.

R. 172 The ALJ found that I did incorrectly chlharacterize the cir-
cumstances surrounding the purchase of the food item (a burrito) and
my misrepresentation of the situation to the supervisor created a
guestion regarding my credibility on other matters.

R. 169 The Claimant left the scene and the two supervisors

went into the convenience store. The second supervisor asked the

13



store clerk about the claimant's actions while he was in the store
when the accident occured. The store clerk reported the claimant had
gone to the restroom and then stopped to purchase the food item.
While the claimant was paying for the purchase, he was told of the
accident (I was never charge for this accident) and he immédiatly
left. No one was certain if the claimant took the food purchase or
left the item on the counter. He did leave the money for the purchase.
The fact is, during the initiai investigation and during the hearing
I did state I had not purchased anything and I reiterated I had not
made any purchase at the store when questioning by a supervisor on
the radio. Technically, there was a question or whether the act of
purchased itself constitute the means for buying and actually take
possesion of the item and taking the item outside of the premises

and as the evidence states in this case "no one was certain if the
claimant took the food purchase or left the item on the counter".

The ALJ found the testimony of the passenger somewhat dubious as to
the actual course of events, but there was reason to believe there
was some basis of true to her statements (R 173) but not rezsonable
competent evidence to justify Just Cause for discharge and deny bene-
fits pursuant to subsection 35-4-5(2)(a).

Considering her limited capacity, her testimony could be confused as
to the specifics of the situation but the testimony of her mother
would corroborate that something®inappropriatecoccurrxed whether cam-
pelled or not, although, according to testimony during the hearing
she was not able to testify with certainty whether what she saw was

a kiss or if it was something else. R.191,192

14



Then, there is the issue of safety that was never brought by the
mother or the employer, I am a falther myself and I would considered
irrational to actually see my mentally handicapped daughter in a
passing vehicle exchanging a kiss with a stranger then acknowled-
ging the fact that she did not get off at the time and place where
she was supposed to get off the vehicle and then, like the initial
complzint stated: my husband and I proceeded to the store. R.57
Personally, I would follow the veliicle, in this case a bus, I immi-
diatly contact Police and I would press charces for false inprison-
ment and added the possibility of sexual abuse charge.

On point II of its brief, the majority of the Board attempts to dis-
tinguish the case in my opening brief by pointing out that after ma-
ny years of service, being charge with unprofessional conduct I
should have been discharge without progressive déscipline and the enmplo
yer rules reveals that there is no progressive discipline when found
guilty of unprofessional conduct; in my case, where the issues were
surrounded by contra.dictory testimcny from the begining of the in -
vestigation,the employer failed to uniformly apply standars of pro -
gressive discipline already established to all employees.

If I may explain myself to the Court: about three years ago, in the
early morning hours, a fourteen year o0ld student was ran over and
kill by a bus, the driver continue his route and was caught minutes
later about a mile away from the accident had happened, apparently
the driver was unaware he had ran over something, but there was a

witness who was at the scene and testified she had seen the bus ran

15



over the young student, The Pclice and my employer investigated
tlhe accident and the driver was placed on administrative leave
pending investigation and after the customary Company's policy
of eleven days to produce results regarding the investigation,the
driver was cliear of the accident because the testimony of the wit

ness and the passengers on the bus at the time ¢f the accident

was contradiclory. This particular driver is still working.

In my opening brief, T stated that when I was being investigated
after the eleven days of customary Company's policy to produce
results, my employer arbitrarily went over the eleven days,R.24
even thought the investigation was not even close to the death of

a pedestrian, thus, pursuant to subsection 35-4-5(2)(a): Just cause
is not established if t+he reason for the discharue is baseless: ar-
bitrary or capricious or the emplover has failed to uniformly

apply reasonable stardars to all employees when instituting disci-
plinary action. It there was a reason for the employer to harshly
and arbitrarily treat my case I provided the Board with evidence

R. 20, 71, 182 and R14,15,16 linking their actions to previous
complaint to the Industrial Commission.

The term just cause as used in subsection 25-4-5(2)(a) does not
lessen the requirement that there be some fault on the part of the
employee involved. Prior to the 1983 addition of the term "just
cause" The commission inteipreted subsection 5(2)(a) to require an
intentional disregard of the employer's interest. 35-4-11(2).

Just Cause is defined as a job separation that is necessary dJdue to

the seriousness of actual or potential harm to the employer.

16



E.
THERE IS NOT ACTUAL OR POTENTIAL HARM
TO THE EMPLOYER.
In point IV letter B of its brief the =oard noted the employer
presented evidence that its reputation for safety and professional
conduct was crucial to its acceptance and use by the community:
Employer receive sales tax, a quarter cent sales tax. They recei-
ve federal subsidies to operate and capital grants in order to pro
vide mass transit service and the public support is essential for
continuation of these tax subsidies and they also receive revenues
from passengers an? these federal subsidies and tha fares are di -
rectly related to the number of passengers who use the system.
There is no evidence of an adverse impact on the number of passen-
gers that would not use the system, as the evidence shows R. 140:
HOLDSWORTH: But as far as you know in terms of Alicia
Johnson or her parents, they are not contemplating any
sort of legal action for assault or battery or false
imprisonment, anything like that to you, verbally?
MINER: I don't, I don't think I can answer what they
are contemplating.
17A-2-1002. Legislative findings. (Independent special districts:
Part 10, Public transit districts).
There”“ore, it is essential to establish a public agency knowm as
a transit district which can operate in its own right and authority

and exercise jurisdiction.
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The distinctive, traditional and ligitimate basis for bringing
evidence and attempt to show that I committed an act of unprofe-
ssional conduct does not exist in this case.
The employer did not show evidence of the amount of passengers
more likely to stop using the service and the public would need
to know if the kiss ever happened due to contradictory testimony
and the people involved (the employer, the parents, the union and
myself).
The employer did not show evidence that the federal Government
have already stop provide them with federal subsidies as well as
a quarter sales tax from the State for the alleged kiss.
The real issue is whether I was discharged for reasons that dis -
qualify me from unemployment benefits.
IT
CONCLUSION

I Jose Lopez respectfully submits that this Court
should enter its order reversing the decision of the majority
Board of Review and remand the matter to the Industrial Commissi-
on with directions tc enter an order declaring me eligible for un
employment benefits in accordance with Utah Code Ann. 35-4-3.

-
Dated this C({Q_day of October, 1995

X 2

Jose L. Lopez

Petitioner

Pro se
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Appendix A (1)

licznse 1is revoked, and who 1s not discharged for other reasons,
sha.l be granted a leave oL absence.
ARTICLE 11: NOTICE OF DISCIPLINE

Employees shall be advised of any discipline or

charges within eleven (11) calendar days after the General

Manager of the Authority or its designees have knowledge of any

241
RS|

|
261

271

alleged violation of Authority rules or other oiffenses. Oral

warnings may be given, or the employee shall be furnished a

wrizcen statement of the offense or discipline.

LY

ARTICLE 12Z: SUSPENSION OR DISCHARGE

A prompt review shall be made in any situation where
discharge or other discipline 1s contemplated or has been
administered, provided request for such review is made within
seven (7) calendar days following notice by the Authority to the
Unicn that discharge or discipline may be involved. If no
request 1s made to the Authority within that time, and the
discharge or discipline is administered by the Aauthority, such
act.on by the Authority shall be deemed final by all concerned.

If timely review 1is requested, the Authority shall
prcoptly designate someone not 1involved in the discipline to
conduct a preliminary hearing to be held within seven (7)
calendar days after request for review. At such hearing, the
empiloyee, the Union, and others may present any relevant facts
anc evidence. Within (S) calendar days after the hearing, the
Autnority shall notify cthe employee and the Union that the

discipline has been rescinded, modified, or sustained.

~ka:signature coopy 5/08/92 6
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Appendix B (1)
EMPLOYMENT RELATIONS AND COLLECTIVE BARGAINING 34-20-8

34-20-8. Unfair labor practices.

(1) It shall be an unfair labor practice for an employer, individually or in
concert with others:

(a) To interfere with, restrain or coerce employees in the exercise of the
rights guaranteed in Section 34-20-7.

(b) To dominate or interfere with the formation or administration of
any labor organization or contribute financial or other support to it; pro-
vided, that subject to rules and regulations made and published by the
board pursuant to Section 34-20-6, an employer shall not be prohibited
from permitting employees to confer with him during working hours
without loss of time or pay.

(¢) By discrimination in regard to hire or tenure of employment or any
term of [or] condition of employment to encourage or discourage member-
ship in any labor organization; provided, that nothing in this act shall
preclude an employer from making an agreement with a labor organiza-
tion (not established, maintained or assisted by any action defined in this
act as an unfair labor practice) to require as a condition of employment,
membership therein, if such labor organization is the representative of
the employees as provided in Subsection 34-20-9(1) in the appropriate
collective bargaining unit covered by such agreement when made.

(d) To refuse to bargain collectively with the representative of a major-
ity of his employees in any collective bargaining unit; provided, that,
when two or more labor organizations claim to represent a majority of the
employees in the bargaining unit, the employer shall be free to file with
the board a petition for investigation of certification of representatives
and during the pendency of such proceedings the employer shall not be
deemed to have refused to bargain.

(e) To bargain collectively with the representatives of less than a ma-
jority of his employees in a collective bargaining unit.

(0 To discharge or otherwise discriminate against an employee because
he has filed charges or given testimony under this act.

(2) It shall be an unfair labor practice for an employee individually or in
concert with others:

(a) To coerce or intimidate an employee in the enjoyment of his legal
rights, including those guaranteed in Section 34-20-7, or to intimidate his
family, picket his domicile, or injure the person or property of such em-
ployee or his family.

(b) To coerce, intimidate or induce an employer to interfere with any of
his employees in the enjoyment of their legal rights, including those guar-
anteed in Section 34-20-7, or to engage in any practice with regard to his
employees which would constitute an unfair labor practice if undertaken
by him on his own initiative.

(¢) To co-operate in engaging in, promoting, or inducing picketing (not
constituting an exercise of constitutionally guaranteed free speech),
boycotting or any other overt concomitant of a strike unless a majority in
a collective bargaining unit of the employees of an employer against
whom such acts are primarily directed have voted by secret ballot to call a
strike

(d) To hinder or prevent, by mass picketing, threats, intimidation,
force, or coercion of any kind the pursuit of any lawful work or employ-
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34-20-3 LABOR IN GENERAL

tending to lead to a labor dispute burdening or obstructing‘commerce or
the free flow of commerce within the state of Utah.

(8) The words “unfair labor practice” mean any unfair labor practice
listed in Section 34-20-8.

(9) The words “labor dispute” mean any controversy between an em-
ployer and the majority of his employees in a collective bargaining unit
concerning the right or process or details of collective bargaining or the
designation of representatives.

(10) The words “secondary boycott” include combining or conspiring to
cause or threaten to cause injury to one with whom no labor dispute
exists, whether by: (a) withholding patronage, labor, or other beneficial
business intercourse; (b) picketing; (c) refusing to handle, 1nstall, use, or
work on particular materials, equipment, or supplies; or (d) by any other
unlawful means, in order to bring him against his will into a concerted
plan to coerce or inflict damage upon another.

(11) The word “election” means a proceeding in which the employees in
a collective hargaining unit cast a secret ballot for collective bargaining
representatives or for any other purpose specified in this chapter and
shall include elections conducted by the board or by any tribunal having
competent jurisdiction or whose jurisdiction was accepted by the parties.

(12) The words “labor relations board” mean the industrial commission
of Utah.

History: C. 1953, 34-20-2, enacted by L.
1969, ch. 85, § 15.

34-20-3. Labor relations board.

(1) The industrial commission of Utah is designated as the labor relations
board for the state of Utah.

(2) A vacancy in the board shall not impair the right of the remaining
members to exercise all the powers of the board, and two members of the
board shall at all times constitute a quorum. The board shall have an official
seal which shall be judicially noticed.

(3) The board shall at the close of each fiscal year make a report in writing
to the Legislature and to the governor stating in detail the cases it has heard,
the decisions it has rendered, the names, salaries and duties of all employees
and officers in the employ or under the supervision of the board, and an
account of all moneys it has disbursed.

History: C. 1953, 34-20-3, enacted by L. Cross-References. — Board of labor to be
1969, ch. 85, § 16. provided, Utah Const, Art XVI Sec 2
Industrial commission, Title 35

NOTES TO DECISIONS
ANALYSIS

Function of board
Nature and jurisdiction of board
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Appendix  (C) (1)

Preamble
Grateful to Almighty God for life and liberty, we, the people of Utah. in
order to secure and perpetuate the principles of free government, do ordain and
establish this CONSTITUTION.

ARTICLE I. DECLARATION OF RIGHTS

Sec. 1. [Inherent and inalienable rights.]

All men have the inherent and inalienable right to enjoy and defend their
lives and liberties; to acquire, possess and protect property; to worship according to
the dictates of their consciences; to assemble peaceably, protest against wrongs, and
petition for redress of grievances; to communicate freely their thoughts and

opinions, being responsible for the abuse of that right.
1896

Sec. 2. [All political power inherent in the people.]
All political power is inherent in the people; and all free governments are
founded on their authority for their equal protection and benefit, and they have the

right to alter or reform their government as the public welfare may require.
1896

Sec. 3. [Utah inseparable from the Union.]
The State of Utah is an inseparable part of the Federal Union and the

Constitution of the United States is the supreme law of the land.
1896

Sec. 4. [Religious liberty - No property qualification to vote or hold office.]
The rights of conscience shall never be infringed. The State shall make no
law respecting an establishment of religion or prohibiting the free exercise thereof;
no religious test shall be required as a qualification for any office of public trust or
forany vote at any election; nor shall any person be incompetent as a witness or juror
on account of religious belief or the absence thereof. There shall be no union of
Church and State, nor shall any church dominate the State or interfere with its
functions. No public money or property shall be appropriated for or applied to any
religious worship, exercise or instruction, or for the support of any ecclesiastical
establishment. No property qualification shall be required of any person to vote, or

hold office, except as provided in this Constitution.
1896

Sec. S. [Habeas corpus.]
The privilege of the writ of habeas corpus shall not be suspended, unless. in
case of rebellion or invasion, the public safety requires it.
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Sec. 6. [Right to bear arms.]

The individual right of the people to keep and bear arms for security and
defense of self, family, others, property, or the state, as well as for other lawfuy]
purposes shall not be infringed; but nothing herein shall prevent the Legislature
from defining the lawful use of arms.

January 1, 1985

Sec. 7. [Due process of law.]

No person shall be deprived of life, liberty or property, without due process
of law.

1896

Sec. 8. [Offenses bailable.]
(1) All persons charged with a crime shall be bailable except:
(a) persons charged with a capital offense when there 1s substantial
>vidence to support the charge; or
(b) persons charged with a felony while on probation or parole, or
vhile free on bail awaiting trial on a previous felony charge, when there is
.ubstantial evidence to support the new felony charge; or
(c) persons charged with any other crime, designated by statute as
me for which bail may be denied, if there is substantial evidence to support the
harge and the court finds by clear and convincing evidence that the person would
onstitute a substantial danger to any other person or to the community or is likely to
lee the jurisdiction of the court if released on bail.
(2) Persons convicted of a crime are bailable pending appeal only as
rescribed by law.
January 1, 1973
January 1, 1989

2c. 9. [Excessive bail and fines — Cruel punishments.]

Excessive bail shall not be required; excessive fines shall not be imposed;
v shall cruel and unusual punishments be inflicted. Persons arrested or
iprisoned shall not be treated with unnecessary rigor.
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17A-2-1030 SPECIAL DISTRICTS

17A-2-1030. Employee rights and benefits extended undeg
federal law to apply.

The rights, benefits and other employee protective conditions and remedieg'
of Section 13(c) of the Urban Mass Transportation Act of 1964, as amended (49"
U.S.C. 1609(c)), as determined by the Secretary of Labor, shall apply to the
establishment and operation by the district of any public transit service of
system and to any lease, contract, or other arrangement to operate such syg.§
tem or services. Whenever the district shall operate such system or servieeg‘f
or enter into any lease, contract, or other arrangement for the operation of
such system or services, the district shall take such action as may be neces-
sary to extend to employees or affected public transit service systems furnish-
ing like services, 1n accordance with seniority, the first opportunity for rea-
sonably comparable employment in any available nonsupervisory jobs in re-
spect to such operations for which they can qualify after a reasonable training
period. Such employment shall not result in any worsening of the employee’s
position in his former employment or any loss of wages, hours, working condi-
tions, seniority, fringe benefits and rights and privileges pertaining thereto.

History: L. 1969 (1st S.S.), ch. 12, § 30; C. ment, effective April 23, 1990, renumbered
1953, 11-20-30; renumbered by L. 1990, ch. this section, which formerly appeared as
186, § 396. § 11-20-30.

Amendment Notes. — The 1990 amend-

17A-2-1031. Employees may organize and bargain collec-
tively — Strikes prohibited — District to enter
into bargaining agreements.

Employees of any public transit system established and operated by the
district shall have the right to self-organization, to form, join, or assist labor
organizations and to bargain collectively through representatives of their own
choosing provided, however, that such employees and labor organizations
shall not have the right to join in any strike against such public transit
system. The district shall recognize and bargain exclusively with any labor
organization representing a majority of its employees in an appropriate unit
with respect to wages, salaries, hours, working conditions, and welfare and
pension and retirement provisions, and, upon reaching agreement with such
labor organization, to enter into and execute a written contract incorporating
therein the agreements so reached.

History: L. 1969 (1st S.S.), ch. 12, § 31; C. ment, effective April 23, 1990, renumbered
1953, 11-20-31; renumbered by L. 1990, ch. this section, which formerly appeared as
186, § 397. § 11-20-31

Amendment Notes. — The 1990 amend
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majority of all justices of the Supreme Court. If a justice of the Supreme Court is

disqualified or otherwise unable to participate in a cause before the court, the chief

justice, or in the event the chief justice is disqualified or unable to participate, the

remaining justices, shall call an active judge from an appellate court or the district
court to participate in the cause.

January 1, 1945

July 1, 1985

Sec. 3. [Jurisdiction of Supreme Court.]

The Supreme Court shall have original jurisdiction to issue all extraordinary
writs and to answer questions of state law certified by a court of the United States.
The Supreme Court shall have appellate jurisdiction over all other matters to be
exercised as provided by statute, and power to issue all writs and orders necessary
for the exercise of the Supreme Court’s jurisdiction or the complete determination
of any cause.

July 1, 1985

Sec. 4. [Rulemaking power of Supreme Court — Judges pro tempore —
Regulation of practice of law.]

The Supreme Court shall adoptrules of procedure and evidence to be used in
the courts of the state and shall by rule manage the appellate process. The
Legislature may amend the rules of procedure and evidence adopted by the
Supreme Court upon a vote of two-thirds of all members of both houses of the
Legislature. Except as otherwise provided by this constitution, the Supreme Court
by rule may authorize retired justices and judges and judges pro tempore to perform
any judicial duties. Judges pro tempore shall be citizens of the United States, Utah
residents, and admitted to practice law in Utah. The Supreme Court by rule shall
govern the practice of law, including admission to practice law and the conduct and
discipline of persons admitted to practice law.

July 1, 1985

Sec. 5. [Jurisdiction of district court and other courts — Right of appeal.]
The district court shall have original jurisdiction in all matters except as
limited by this constitution or by statute, and power to issue all extraordinary writs.
The district court shall have appellate junisdiction as provided by statute. The
jurisdiction of all other courts, both original and appellate, shall be provided by
statute. Except for matters filed originally with the Supreme Court, there shall be in
all cases an appeal of right from the court of original jurisdiction to a court with

appellate jurisdiction over the cause.

January I, 1945
July 1, 1985

NA

Appendix D (2)

Sec. 6. [Number of judges of district ¢

The number of judges of the dis
established by the Legislature shall be ;
number of judges shall have the effect o1
judge’s term of office. Geographic divi:
Supreme Court may be provided by statut
effect of removing a judge from office du

Sec. 7. [Qualifications of justices and j
Supreme court justices shall be at
Utah residents for five years preceding se
Utah. Judges of other courts of record sh:
citizens, Utah residents for three years prex
law in Utah. If geographic divisions are pr
shall reside in the geographic division for

Sec. 8. [Vacancies — Nominating comx

(1) Whenavacancyoccursinac
vacancy by appointment from a list of :
governor by the Judicial Nominating C
vacancy. The governor shall fill the vacan
of nominees. If the govemor fails to fill th:
chief justice of the Supreme Court shall wi
the list of nominees.

(2) The Legislature by statul
commissions’ composition and procedur
serve as a member of, nor may the Legis'
Nominating Commission.

(3) The Senate shall consider :
appointment within 60 days of the date o

“shall convene itself in extraordinary sessic

appointments. The appointment shall be ef
members of the Senate. If the Senate fail
shall be considered vacant and a new non

(4)  Selection of judges shallbeb
for office without regard to any partisan p
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| know that the law provides penalties for falsifying statements in order to obtain benefltq | certify that the above
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. STATE OF UTAH
535 27 INDUSTRIAL COMMISSION

D ANTI-DISCRIMINATION DIVISION
. 160 EAST 300 SOUTH
SALT LAKE CITY, UTAH 84111
Complaint No.
M.S‘E Z. 40,015 Z vs. al Z%_MA/S/T @7%9/7;

Charging Party Employer 7
AFTER BEING DULY SWORN AND UPON OATH I DEPOSE AND SAY:

First, on July 28, 1994,I received The Right To Sue Letter from The

Equal Opportunity Commission, but I decided not to file charges in

Eederal Court and I let the 90 days ran out. exhibit A

with Division Manager Karen Hicks and Supervisor Carl Filby.

A Letter of Nov. 4, 1994 from Karen Hicks informs me that I was under

investigation for violations of UTA policy, specifically (a) stopping to

purchase food/drink while passengers were on the Bus; (b) dishonesty;

(c)unprofessional conduct unbecoming a UTA employee; and (d)insubordina-

tion. The basis for each of these charges is found in the handbook enti.:

tled " The UTA Approach to Safe, Quality, Customer Service: The Operati

Department Procedural Handbook" dated May 1, 1994.

Three different categories of Offenses during a period of 12 months.

( 1 offense, 2nd offense, 3d offense) may or may not allow the operator

to keep his job; UTA interpretation of those policies as they apply to

the facts of my case are as follow:

Food and Drink Stops: If there are no passengers on the bus, you may

stop to purchase food or drink at tha last accessible location before

reaching your "EOL. You must be able to park your bus safely, and must

take your purchases to the EOL and consume them there.

There was a passenger on the bus at the time that I stopped to use the
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On Nov. 7, 1994, In a meeting with Ms. Karen Hicks, Division Manager

Gary Massey, Division Manager and Mr.Allan Miner, Human Resources
Generalist, I came alone, and I stated that I had brougthaa:taeerrecgfdéd
to the meeting because I am not a Union memberr and also T&: Uaion

high Official is involved in one of the complaint againts me.

Mr. Allan Miner said that in order to allow the tape recorder, both
parties had to agreed, and they did not want a tape- recorded, I asked
them if I could bring an Attorney, but they said that this was an informal
meeting, they offered the option to do it in writing or have a Union
representative, but Union reppesentation was Bias because a Union high
Official was involved and since this was an informal meeting I agreed tp
continue with the meeting (With their authoritation I recorded only the
begining of the such conversation.)

What went on during the meeting is that they wanted to hear the side of
my story regarding the issues on Nov. 1, 1994, and Nov. 2, 1994.

One of their main concerns was the complaint from the young 1lady
passenger and her parents (they said that the young lady even though

she is over 19 years of age, has the mentallity of a younger person)

I was asked to file a report what went on Nov.1l, 1994, and I did
(exhibit ) At the end of the meeting Mr. Miner asked me if there was
something important to them I had to say and I said: I am willing to
pass a lie detector test and also make a desicion based on a THOROUGH
investigation.

On N6v. 23, 1994, I went to the Union Office to see Mr. Steve Booth,
union president, we set an appt. for Nov. 30, 1994, at 10 A.M. in the
morning. On that day, my wife and I went to the appt. a 10 A.M. and

one of the reasons I brought my wife alone is because I wanted a witness
to file a grievance. Mr. Booth did not showed pp, the next day

Dec.1, 1994, I was fired, Later, Mr. Booth called to my house andsaid
that he Had forgotten or/ was sick the day before: (when the appt-
supposed to take place).

Mr. Booth contacted me prior to the expiration date of the time

limit available for filing a grievance (on Dec. 7,1994) on such a

short notice we only had 3 houss left; I stated that it was late,

but if a letter can be Fax inm@idtiﬂy just do it, but that never happened.

Now,UTA and the Union said that by intentionally letting the opportunity

to grieve lapse, I may also have precluded any right that I have to

litigate the issue.

I have review the Union collective Barganing agreement. I looked at

this in light of the Company's compliance with the terms thereof to

see if they followed the contractual provisions: .
Article 11 addresses Notification of discipline. Pursuant to this article
employees must be notified within eleven days of the Manager learning that ¢
employee has violated any Policy. This notification may either be 1n writine
or given orally. 1In the written notification I received on Nov. 4f1994'

it states that I was going to be investigated (or under investigation)

it was not untill Dec.1l, 1994, I was formally charge and fired. Cmueéw
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UTAH TRANSIT AUTHORITY

3600 South 700 West

P. O. Box 30810

Salt Lake City, Utah 84130-0810
Telephone (801) 262-5626

Fax (801) 287-4614

Department of Employment January 24, 1995
Security Appeals Tribunal
Attn: Terry J. Kump
- Administrative Law Judge
P.O. Box 45244
Salt Lake City, Utah 84145-0244

RE: Docket #95-A-00069
Jose L. Lopez
SS# 568-35-2905

In accordance to Form 743-1 Hearing Instructions, please find
attached the Utah Transit Authority’s list of exhibits. Also per
our telephone conversation on January 24, 1995, you were notified
that the Utah Transit Authority would have six witnesses at the

hearing. If you have any questions or need clarification
concerning our exhibits, please call at tele. 262-5626 ext. 2320.
Sincerely,

At Alira

Toby Alires
Human Resource Generalist

cc Jose Lopez
John Kennedy
personnel file

AWARD
WINNER

American Public Transit Association o~ .
. . . i o1 2 ﬁ
Outstanding System Achievement in North America UTA IS AN EQUAL OPPORTUNITY EMPL’IQYG;&‘Q&J 3
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JOSE:

CARL:

JOSE:

CARL:

JOSE:

CARL:

JOSE:

CARL:

JOSE:

CARL:

JOSE:

CARL:

CARL:

R/C:

I'M GOING TO TRY AND START MY WEST BOUND 40
APPROXIMATELY AT 23RD EAST ON ABOUT 4500 SOUTH-
OVER:

FOR CLARIFICATION, YOU HAVEMADE THAT STOP TO
MAKE IT 10-100: (10-100 = REST ROOM STOP)

EXCUSE ME, I CANT HEAR YOU VERY WELL, WHAT DID
YOU SAY-OVER:

FOR CLARIFICATION, I WANTED TO MAKE SURE YOU
MADE THAT STOP WHERE YOU WERE HIT TO MAKE IT
10-100 STOP:

YES THAT IS CORRECT 10-100 STOP AT VERY SAME
LOCATION:

BUT, WERE YOU PURCHASING ANYTHING?:

UM, NO I USUALLY DON’'T PURCHASE ANYTHING
UNLESS I HAVE TIME, IF I HAVE TIME I PURCHASE
SOMETHING, THAT'S WHAT I ALWAYS DO-OVER:
BUT TODAY YOU DID NOT HAVE TIME:

OVER:

AND TODAY YOU DID NOT HAVE TIME:

TODAY I HAD ABOUT 2 - 3 MINUTES JUST TO GO TO
THE RESTROOM-OVER:

OK THANKS JOSE JUST GO AHEAD AND DEADHEAD TO
YOUR CLOSEST TIME POINT:

CONTROL WE DID HAVE ANOTHER EAST BOUND 39 GO
THROUGH:

AFFIRMATIVE



JOSE LOPEZ/RADIO CONTROL

November 02, 1994 - Approximately 18:22

20 TO CONTROL:

CARL:

RADIO CONTROL(R/C):

CARL:

R/C:

CARL:

R/C:
CARL:
JOSE:
CARL:

JOSE:

CARL:
JOSE:
CARL:

JOSE:

CARL:

WHAT INSTRUCTIONS WAS OPERATOR LOPEZ GIVEN
TO GET BACK ON SCHEDULE:

HE HAS NOT CALLED IN YET:

I RELEASED HIM ABOUT, PROBABLY 10 TO 12 MINUTES
AGO:

10-4, I GAVE NO INSTRUCTIONS:

IF YOU DON'T HAVE A LOT STACKED UP ON YOUR
SCREEN CAN YOU CHECK AND SEE WHERE HE IS
SUPPOSED TO BE:

STARTING 40 WEST BOUND:

WHY DON'T YOU PATCH ME WITH HIM PLEASE:

THIS IS 9230, OVER:

JOSE WHAT IS YOUR LOCATION PLEASE:

I'M 40TH WEST ON 47TH SOUTH I JUST GOING TO MEET
MY A POINT OF ROUTE SO I CAN CONTINUE REGULAR
ROUTE, IF THAT'S OK- OVER:

I DIDN'T COPY, WHAT WAS YOUR LOCATION:

40TH WEST ON 4700 SOUTH-OVER:

WHERE ARE YOU HEADING TO:

[JUST GOING TO MEET THE APPROXIMATE TIME OF MY
REGULAR ROUTE SO I CAN CONTINUE, OVER:

10-4, YOU WERE DUE TO JUST START YOUR WEST
BOUND 40:

G2Go62



INTEROTFTFTICE MEMORANDUM

Date: 22-Nov-1984 04:11pm GMT
From: Richard Christensen
CHRISTEN
Dept: OPERATIONS
Tel No: 262-5626 extension 2158
@0: 2Alan R. Miner ( MINER )

subject: JOSE LOPEZ ACCIDENT 11/2/94

A approximately 17:45 on 11/2/94 I was dispatched to
investigate an accident involving Operator Lopez at 5600 West 3500
South. The actual accident investigation was routine except for
the follcwing observations:

1. Mr. Lopez was questioned as to the nature of his stop at this
location. He indicated that he had stopped to use the rest room in
the 7-11 store. He was also asked if he had made any purchases.
He indicated that he did not.

AFTER OPERATOR LOPEZ WAS RELEASED FROM THE ACCIDENT SCENE, MYSELF
AND SUPERVISOR FILBY QUESTIONED THE CLERK INSIDE THE 7-11 STORE.
THE CLERK INDICATED THAT OPERATOR LOPEZ WAS IN THE PROCESS OF
PURCHASING A BURRITO AT THE TIME HE WAS INFORMED THAT HIS COACH WAS
INVOLVED IN AN ACCIDENT.

2. At the time that I released Mr. Lopez from the scene, I
instructed him to obtain routing and schedule instructions from
Radio Control before continuing. HE DID NOT.

3. Operator Lopez displayed a considerable amount of displeasure

at Supervisor Filby'’s presence at the accident scene. He became
ardgumentive and contemptuocus toward him.

20064



August €, 1962

William Cunninghem, Investigator

Lebor/Anti-Discrimination Division (f;;i /%5' éf;

Idustrial Coriesion of Utah X /77 Oy /
«0. Box 5I09I10 :;?1#%T64/~3£’—5L90J~

8alt Lake Cit Utah 84ISI-09I0
S e w7 Bohh 7 I5 - f- 000 GG

Ran_QSES_E: Lopez v. Utah Traneit Authority
. UADD No. 92-0231

Dear Mr. Cunningham:

In our conversation that we hed on CJuly 27, 1992, you aeked me if my Company hed already
stopped harassing me; my answer was that all they did wee baeically nothing.

In fact, the supervisor Deunnie Peterson, who has been the cauee of eo many complaints,
steming from abuse of authority to discriminetion end phyeicel aesault, is etill there,

and ae far ae I know he hae not been disciplined whatsgoever.

Juet on May 29, 1992, ( & weeke ago), when I went to get my check at the ieadowbrook Cffice,

> e eupervisor by the name_of Carl Filby began yelling et me (in front of other employeee)

calling me dishonest, and at that moment,I replied to him what wes the reason and he ene-
wered " I do not like an Induetrial Commieeion repreeentative to come to the office to do
_any investigation regarding your cace'.

I immedietly told him that if he had any problem with that, the beet thing to do was to
write a letter etating nis objectione and I wculd be glad to take over to the Commiceicn.
I wae told to zet out the office, otherwiee, they would cell eecurity.

I told him: if the company does not want me there, please write s letter to explain their
motive.

After thie incident; I went to the numan reecurces depvartment to complain to one of the
top managere Mr. Jerry Beneon and he aseured me he would telk to that supervisor end
etraigten thinge cui, but ee of now, I . have nct_heard enpthing about it, no apoology, nc
letter.

The Uteh Transit futhority ie not above the Law. the only reaeon I continue employment
With them is because I have a family to esupport; +the evidence I have eubrmitted to ycu
the lewt eight monthe is overwhelming. I do went to take the UTA to Court.

UTA'e Civil Rights Representative Mr. Phil Romero, hae failed to do hie job; ae an exemple
I want to mention an ex-driver by the name of Ciro A. Darelljy whc wae given a right to sue
letter after Mr. Romero had told him that he did not have a case.

Pleecee see his charge number FEFA QO0-0II7 EBCC 35C-20-CI07 dated Jen. I990.

Mr. Derelli ig willing to go to Court with me.

I have sgought edministrative relief stertbng from my supervieors all the way to the Ul4fs
Director of Operatione, and nothing hae been done.

I went over to your office following the advice of the ACLU and other Civil rights Lewyeres;

ae a leet resort, I em hoping you will be eble tc heln =xe.
Thank you for vour conesideration in thie wmatter,

Sincerely,

QZ/J”
Bue Driver

Note: I wrote e final letter on July &, 1992 (regarding my case).
thie letter ie juet the reeult of our converegetion on July 27-92.-
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TO: Alan Miner
FROM: Carl Filby
DATE: November 9, 1994

SUBJECT: Operator Jose Lopez S.O.R.’s

At Approximately 17:30 I heard a call come in from
Operator Lopez. He stated that his bus had been involved in a
10/50. The R.C.C. questioned him about passengers and injuries,
Jose replied that he had only one customer on board the bus. He
stated that it was a 19 year old female and that she was injured.
(This conversation 1is not recalled verbatim but 1is generally
accurate.)

I had been made aware of a situation involving Operator
Lopez and a 19 year old female passenger that had taken place the
day before. I had reason to believe that this situation could
involve the same customer and that the situation the day before had
potential for a serious policy violation and possibly some severe
repercussions with the customer and her parents. I was not the
Supervisor designated to respond/investigate the 10/50 but given
the knowledge I had I felt that I should respond to make sure that
the situation was addressed. (Operator Christensen was the
assigned Supervisor on the 10/50 scene. I was quite certain that
he did not have any information regarding the day before and it was
sensitive enough that I did not want it broadcast over the radio.)

I arrived at 3500 So. 5600 W., the location of the 10/50,
at approximately 17:55. Supervisor Christensen was just completing
his investigation as I arrived. I walked up the opposite side of
the bus of Jose and Supervisor Christensen and boarded the coach
and checked his block sheet. I stepped off the coach and allowed
Operator Lopez and Supervisor Christensen to finish their
conversation. Rich asked if there was any information that I
needed before he released the Operator from the scene. I stated
that I was curious as to why Jose choose to stop where he did when
he E.O.L. was just up the road a little further. Operator Lopez
stated that according to contract he could stop at any safe
location for a restroom stop. I corrected him by stating that it
was policy not contract language. I had not mentioned anything
about the safety of the location that he had stopped, that subject
was breached by Operator Lopez himself. I then told him that if
safety was his concern he would see that by parking where he had he
had obstructed the view of any cars coming out of the 7-11 parking
lot and any cars coming out of the parking lot of the small strip
mall just South of where he had stopped. During this conversation
the customer that was on board when the 10/50 occurred had walked
up to us. Jose took a couple of small steps towards me and said
you Supervisors thinks you know so much (or something to that
effect, unsure of exact words used), you think you know so much
more about what 1is safe than the Operators. He made this
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JOHNSON:

JUDGE:

JOHNSON:

JUDGE:

That's all.
Okay. Any re—cross, Mr. Holdsworth?
No.

Okay. Mr. Miner, the incident where the kiss was involved, were there
any other passengers on the bus at that time, that you were aware of?

Not that we're aware of.

Okay. Thank you. Next witness.

Iet's call our folks. Do you have that phone number?

Yes, it's 972-8560.

(Dialing telephone mumber) And this is the Johnson's?

Yeah, we'll be speaking with Colleen, her mother, and Alicia.
QOkay.

382, Jim.

Yes, Colleen Johnson, please.

Okay, hang on please.

Hello.

Mrs. Johnson, this is Terry Kump. I'm an Administrative Law Judge for

the State of Utah. I'm calling regarding an unemployment insurance

appeals hearing on Jose L. Lopez. It's my understanding that the
enployer in this case has asked you to testify as a witnmess in that
matter. Are you aware of that request?

Yes, I am.

And do you have any objections to testifying in that matter?

No, I don't.

Okay. Mrs. Johnson, I would like to advise you at this point that I am
recording this hearing, and I'm going to be placing you under oath for
your testimony. I want you to hold for just a moment if you would
please. While I do that, I need to change the tape, and I'm going to

ask that there are no comments made while we're off the record by
anyone present. (END OF TAPE 1, SIDE 1)
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JOHNSON::

KENNEDY :

JOHNSON:

KENNEDY :

JOHNSON:

KENNEDY :

JOHNSON:

KENNEDY :

JOHNSON:

KENNEDY :

JOHNSON:

KENNEDY :

JOHNSON:

KENNEDY :

JOHNSON:

KENNEDY :

JOHNSON :

KENNEDY :

JOHNSON :

Yes, she did. She wore a green top with black pants.

You mention in the—in your statement that you could see the uniform,
is that—

Yes.

You also mentioned that she was wearing a light jacket. Would you
describe the jacket?

It's white with blue on it.

Is that a uniform?

No, that was her light jacket.

Okay. That's sort of unique to her, then?

Right.

Did you have a conversation with Alicia after this event occurred?
Yes, we did.

What did you say to her and what did she say to you?

We asked her what had happened, and she just told us that the hus
driver wouldn't let her off the bus. She got angry with us because we

kept questioning her.
Yes.

And she just kind of clammed up, got a little angry with us, wouldn't
respond for a while.

Uh huh. Did she eventually explain what happened?

Yes she did.

And what did she say?

She said that the bus driver kept her on the bus all day long ard he
wouldn't let her off at all. She said every time she went to get off,
he wouldn't let her off.

And did she say anything about the kiss?

No. She didn't say nothing, but I did tell her that I did see that,
and she felt better that I had seen something like that.

21



JOHNSON:

KENNEDY :

JOHNSON:

KENNEDY :

JOHNSON:

KENNEDY :

JOHNSON:

HOLDSWORTH::

JOHNSON:

HOLDSWORTH::

JOHNSON:

Okay. Is there anything else that you remember about your
conversations with Alicia relating to this incident?

Not that I can recall.

Ckay, thank you. Wait just a minute. Did Alicia mention any previous
times involving this particular operator?

Not that I can recall she didn't, no.

Did she say anything about his putting his arm around her?
At one time she said there was one incident like that, yes.
And tell me about that.

She never spoke of that one at all.

Well, what did she say? You said at one time she mentioned it. What
did she say?

She said about a few months prior to that, that he had done that to
her.

Okay. Thank you, Mrs. Johnson. It's your witness, Mr. Holdsworth.

Mrs. Johnson, my name is Dave Holdsworth. I'm Mr. Lopez' attorney in
this matter, and I'd like to ask you a few questions.

Sure.

Could you kind of tell us how it came about that you saw the kiss
between Mr. Lopez and your daughter on November 1st? In other words,
where—which way were you traveling? Where was the bus? Kind of help
us fiqure out how this—how you saw what you saw.

We was headed north bound on 5600 West. We had waited for the light on
4100 South, we had proceeded through the light, it was approximately
3900 South. The traffic was kind of heavy, the bus was moving slow, we
were moving slow, and I just happened to see the bus, and I just
happened to see my daughter in the corner, and I seen both of them kiss
each other.

Okay, now to make sure I understand this, you are in an automobile and
you're heading north bound.

The bus was headed south bound.
South bound?

Yes.
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HOLDSWORTH::

JOHNSON:

HOLDSWORTH :

JOHNSON:

HOILDSWORTH::

JOHNSON:

JUDGE:

VOICE:

HOLDSWORTH::

HOLDSWORTH:

JOHNSON:

HOLDSWORTH:

JOHNSON:

HOLDSWORTH

JOHNSON:

HOLDSWORTH:

Okay. So the—south bourd on 5600 West, so you actually go past the
bus. You're heading in opposite directions.

Right.

Okay. At about 3900 South, as you are proceeding through a semifore

and the bus is heading south.
Right.
You look and see something in the bus?

My daughter was not hame from work yet, and I was waiting for her to
care hame. And she was on that bus.

Okay, excuse me Ms. Johnson, please.

I'm sorry to interrupt you. Mr. Lopez' witness, Ms. Garza, needed to
be in (indiscernible) room, waiting. She just wondered how long it was
going to be before she might be called.

Mr. Holdsworth, I—we're probably going to have a problem with that.
Yeah.

She needed to take her car in and I'm not sure if she can—

Tell her to go ahead. She can be excused.

Ckay.

If we need anything from her further, Mr. Holdsworth will contact her
and we'll arrange for that. Okay. Thank you, Mr—Ms. Johnson, thank
you for holding on that. Mr. Holdsworth, do you have further questions
or did Mrs. Johnson finish the answer to the question you had?

I think I understand the answer. So, about how fast was your car
traveling, would you estimate, Mrs. Johnson?

About 25 to 28.
Okay. And were you driving?
No, I was not. I was the passenger.

So as I visualize this, you looked up, and the bus is coming at
You look up and you

Okay.
the opposite direction and it goes past your car.
see your daughter in the front part of the bus?

Right.
Okay. And you—and tell us what you see happen.
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JOHNSON::

HOLDSWORTH::

JOHNSON:

JOHNSON :

HOLDSWORTH:

JOHNSON:

JOHNSON:

HOLDSWORTH:

JOHNSON:

HOLDSWORTH::

JOHNSON:

HOLDSWORTH :

Uh—I saw Alicia get up, I knew that was her stop, and she bent down
and he bent his head up and they kissed.

Where did they kiss? Did he kiss her on the cheek or did she kiss him?

I think he kissed her, but I couldn't tell if it was on the lips or on
the cheek, or where.

But you could tell it was a kiss?
Yes.

He wasn't talking or saying samething in her ear. It was an actual

kiss?
Yeah.

Okay, and I take it you're going 25 or 30 miles north bound, the bus is
going how fast south bound, would you estimate?

Between 15 and 20.

Okay. All right. After Alicia, Alicia came hame, you had I take it, a
conversation with her regarding this scene that you had seen?

Yes.
Did you ask her or did she bring it up?

I asked her why she was so late in getting hame, and she told me that
the bus driver wouldn't let her off the hus.

Okay. And then eventually, you asked her about the kiss and she didn't
say anything about that?

Yes. She got a little angry with me, kind of clammed up, wouldn't
respond. But about an hour later, she started talking to me about it
and she was—she felt better, you know. She said, "I'm glad you caught
me, Mom."

She said, "I'm glad you caught me?"

Mn hrm.

And did you ask her what she meant by that?

That she was on the bus all day.

I guess that's-—well, one other question. The—you said earlier
Is that true, this area where you saw

Okay.
that this was her stop, I think.
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JOHNSON:

HOIDSWORTH:

JOHNSON:

HOLDSWORTH::

KENNEDY :

JOHNSON

KENNEDY :

ALICTA:

the kiss happen, that's where she normally would have gotten off the
bus?

Yes.

Okay, and then I guess she didn't get off the bus and continued on the
bus for a period of time, and then came haome late, later than normal?

Right.

Gkay. Thank you. That's all I have.

Okay. Any other questions that you have?

I have nothing further of Mrs. Johnson. Is Alicia there, Mrs. Johnson?
Yes, she is.

I wonder if you could invite her to caome in and the Judge will put her
urder ocath, and we'll ask her some questions, too.

Okay, just a mimute.

Hello?

Ms. Johnson?

Yeah?

Ms, Jahnson, this is Terry Kump. I'm an Administrative Law Judge for
the State of Utah, and I'm conducting a hearing for unemployment
insurance on Jose Lopez. Do you know Mr. Lopez?

Yes, unfortunately I do.

Well, just answer my question, please. Ms. Johnson, the employer, Mr.
Lopez' former employer, Utah Transit Authority, has asked that you be a
witness in this matter. Are you aware of that?

Mmn hmm. (Affirmative)

Do you have any objections to it?

Mn mm. (Negative)

Okay. Ms. Johnson, I'm going to put you under oath at this time, and
then Mr. Kennedy will ask you some questions and Mr. Holdsworth will
ask you some questions. Okay? And I do want you to understand that I
am going to be recording your statement. Do you understand that?

Mn hmm. (Affirmative)
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KENNEDY :

CHRISTENSEN:

KENNEDY :

CHRISTENSEN:

KENNEDY:

CHRISTENSEN:

CHRISTENSEN:

JUDGE:

KENNEDY :

CHRISTENSEN:

At the time you released Mr. Lopez from the scene, did you give him any
instructions about what he should do with respect to his route?

As is customary with every accident situation that I investigate, I
instruct the operator to contact the radio control coordinator for
instructions on—instructions and information on how to get back on
route and back on time, and I did at that time instruct Jose to call in
the radio for instructions from the radio control coordinator, to do
that and get back on route.

Did you subsequently find out whether or not Mr. Lopez carried out your
instruction?

That was probably the last conversation I had with Jose. It was right
in the doorway of the bus, and at that time I released him fram the
scene and I tocok the one passenger that was on the bus, Ms. Johnson, to
her home. When I arrived at her hame I escorted her to the door and
knocked on the door and her father answered the door, and so I was away
from the radio for a short period of time. I left Ms. Johnson with her
father and went back in to the van. At that time, I contacted the
radio control coordinator and asked if Jose had in fact carried out the
instructions that I had given him to seek quidance from a radio control
coordinator on how to get back on route, and at that time, the radio
control coordinator that he had not done so at that time.

One other thing that you mentioned in your statement, in point number
3, you said, "“Operator Lopez displayed a considerable amount of
displeasure at supervisor Filby's presence at the accident scene. He
became argumentative and ocontemptuocus toward him." Who became
argunentative and contemptucus toward whom?

When—

Do you understand my question?

Yes, um—

I want to know to whom you're referring when you say "he" became
argumentative. Who is it that became argumentative?

Jose's mood changed dramatically.

Well, just—I Jjust want you to answer my question. Then I'll let you
explain it.

Okay.
What's the antecedent of "he?"
Yeah. Thank you.

Jose's mood.
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CHRISTENSEN:

HOILDSWORTH::

HOLDSWORTH :

CHRISTENSEN:

And you say that he was a little bit irritated with Mr. Filby. Did

they get into an argument?

No, I think it was more demeanor than words.
Was there any profanity used?

No, not that I recall.

No physical attacks or anything like that?

No, there was no physical exchange. I wish I could recall the words

exactly.

Kind of a heated discussion?

It was. It was definitely a heated discussion, and Mr. Lopez said
samething, something toward the direction of, "You can do what you want
with it, I don't," you know, "Take this any direction you want."

Okay. Now I understand that after the sort of investigation on-site
had been completed Ms. Johnson was taken home.

That's correct.
Whose suggestion was that to take Ms. Johnson hame?

I think it was Mr. Lopez' suggestion, and I asked her if she wanted a
ride hame. My interest was getting Jose back on route, and it's
custamary to pick up passengers and take them hame.

Okay. It was his suggestion, wasn't it?

I don't recall, exactly. But it very well could have been.
Was it your suggestion?

I don't recall whose suggestion it was.

And did, do you recall Mr. Lopez asking you if it was ockay for him to
contimue his route, and get back?

No, he didn't ask me that. Our last parting remark was that I asked
him to call in for instructions on how to get back on the outlying
(indiscernible) .

You don't recall him asking you about if it was okay for him to
continue his route and find the nearest location where he could get
back on schedule?

No. I instructed him to see those instructions through.
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KENNEDY :

JUDGE:

HOLDSWORTH:

HOLDSWORTH::

Ms. Hicks was present, Mr. Massey was present, I was present, and Mr.
Lopez was present.

Mr. Massey is another division supervisor?

Yes, he is. Iater into that meeting, additional union representatives,
first one and then a second union representative also attended that
meeting.

Was there a discussion about the burrito at that time?

Yes, there was.

And did Mr. Lopez finally—what did Mr. Lopez say about the burrito?

He indicated that he had indeed picked up a burrito, brought it to the
cashier at the 7-Eleven, had put it on the counter and dropped a
dollar, I believe he said, on the counter to pay for it when the
commotion about the accident came to his attention. Someone ran into
the 7-Eleven and he had left at that point, leaving the burrito on the
counter with the money.

Qkay. That's all.

Okay, Mr. Holdsworth, any further questions of Mr. Miner?

Maybe one or two. I apologize for not asking this earlier, but do you
know, Mr. Miner, whether Alicia Johnson has filed any sort of a claim
against UTA and asked to be (indiscernible) because of the alleged
kiss?

Just the initial complaint that was filed by Alicia, actually by her
mother.

Is that the letter that we introduced into the record here, or is there
samething else beyond that?

Just a verbal notification to the Authority about this incident.

And do you know who Mrs. Johnson notified?

Well, the information came through Mr. Lance Epperson, and I don't
know whether she contacted him personally through her supervisor at
UTA. I can't say if she contacted him personally or not.

But as far as you know in terms of Alicia Johnson or her parents,
they're not contemplating any sort of legal action for assault or
battery or false imprisomment, anything like that to you, verbally?

I don't, I don't think I can answer what they're contemplating.
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HOLDSWORTH::

No, absolutely not. In fact, the next day when they came in for an
investigation, I said to the campany official that in same occasions,
she wanted to change the sign. She knows it and she knows same of the
calls for the electric signs. We have electric signs above the seat
where you, it's a switch that you just change, actually. You just have
to reach a little and change the sign.

This is on the outside of the—(Overtalking - unintelligible).

Yeah, the outside. The one that says that (indiscernible). And on
same occasions, you know, she got up and said, "Can I change the
sign?," and I, you know, she came close, I have to admit that, and I
always ask her, "Don't do that because samebody" you know, "is driving
by might think otherwise, that we are doing samething," which
happened before on same occasions, and I was worried about it. I just
never, it never occurred to me that eventually it's going to end uwp
being like samething that really didn't happen.

On November 1st, did you touch her, touch Alicia Johnson?

Oh, no. No.

Did she come up close to you and talk to you very closely?

No, as close as she came is when she wanted to change signs and I felt
really buffaloed because I was actually driving, and she just, you
know, came up and she said, "Can I change the sign?" and she did that,
you know, for a while, because—

You remember her doing that on that particular day, then?

Yeah, ach, yeah. That's one of the reasons—

When she would ask you to change the sign, what would you tell her?

Ch, I said, "No," you know, "Don't do that." I said, "Because I have
previous problems with management and I'm afraid something's going to
happen. Them releasing me." And she just went back to her seat.

So how long is she on the bus from the time she gets on the bus on
November 1st until she gets off the bus?

About a total, from the time she got on to the time she got off, about
half an hour.

Had she been on the bus earlier that day?
No.

When you were driving it?
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HOLDSWORTH:

HOLDSWORTH :

No, no because I start at 12:30 noon, so I will drive all day. I start
at 12:30 noon.

Did you ever tell her that in order for you to allow her to leave the
bus, she is to do samething to you?

Ch, no. No, absolutely not. She has a pass. She has what they call a
whole year around pass for employees. She doesn't, she doesn't even
pay far, you know, because she just shows this pass and she can ride
all the buses, go anywhere she wants. I didn't have anything to do
with that.

I don't think that really answered your question, ‘'cause it didn't

answer it for me.

Okay. My question is, do you on November 1st, recall telling her
words to the effect "I'm not going to let you off the bus unless you
give me a kiss."

Ch no.

Or "unless you do" anything else?

No, not at all.

Okay. Do you recall any other occasion when you would have said
samething like that? "I'm not going to let you off the bus unless you
do samething."

Oh, no. No. If you want a straight answer, no.
Of course I want a straight answer.

Ckay, no. No.

Now you knew Alicia Johnson because she was a regular passenger.
Yeah, just a regular passenger.

Were you aware of her situation, knew that she had same sort of a
handicap, I take it?

Oh, yeah. Basically I knew she, she had, like, some sort of a slow
learning disability. I don't know if it's exactly what one pointing
out a retardation, but I know it's some sort of a slow learning
disability.

And were you friendly towards her?

No, no. She was friendly.

Not romantically friendly.
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568-35-2905 -3- Jose L. Lopez
95-A-00069

When the supervisor arrived he began his inquiry into the matter. He also
determined the claimant was not at fault in the accident. A second supervisor
was also dispatched to the accident location because the claimant had reported a
possible injury to the passenger from the accident and because the supervisor was
involved in the investigation of the incident of the prior day.

The supervisors in their inquiry asked the claimant if he had stopped to purchase
samething at the convenience store. The claimant indicated he had stopped only
to use the restroom. He stated he had not purchased anything. According to the
employer policy, an operator is permitted to stop anywhere along the route for a
restroom break but the operator is strictly prohibited from stopping to make a
purchase of any type while passerngers were on the bus. Generally, an operator
would be expected to stop for such purchases at an end of the line location or at
the last such location available before the end of the line. The claimant was
several blocks from the end of the line and there were other stores available
closer to the end of the line. The claimant was aware of the employer rule but
he often stopped at that particular location because it was convenient. During
the conversation with the two supervisors the claimant became confrontive with
the second supervisor challenging him as to the situation. The claimant felt the
supervisor was not familiar with the circumstances to be accusing him.

One of the supervisors instructed the claimant to call the dispatcher to get back
on his route and his time. The supervisor wanted the claimant to go to the next
route location that would get him back on the proper time schedule. To do that
an operator would drive directly to the location rather than make the normal
route stops. Another bus would be on the route to gather those passengers.

The claimant left the scene and the two supervisors went into the convenience
store. The second supervisor asked the store clerk about the claimant's actions
while he was in the store when the accident occurred. The store clerk reported
the claimant had gone to the restroom and then stopped to purchase the food
item. While the claimant was paying for the purchase, he was told of the
accident and he immediately left. No one was certain if the claimant took the
food purchase or left the item on the counter. He did leave the money for the

purchase.

At approximately 6:20 p.m., the second supervisor contacted the dispatcher to
inquire as to the route instructions the dispatcher had given to the claimant and
to have the dispatcher connect him to the claimant. The supervisor wanted to
inquire further about the food purchase the claimant had made because of the
information he had received from the store clerk. The dispatcher notified the
supervisor the claimant had not called him to get the route and time information.
The dispatcher then connected the claimant and the supervisor. The supervisor
again asked the claimant about the situation at the convenience store. The
claimant reiterated he had not made any purchase at the store. Iater when the
claimant was questioned about the instructions to contact the dispatcher he
agreed that he did not call the dispatcher because he did not need to do so to
get back on route. He did not recall the first supervisor telling him to do so.

The employer Rules and Policies specifically address the issues of unprofessional
conduct, insubordination and dishonesty. All the issues are considered Group
Three violations, which can result in disciplinary action to include discharge on
the first violation. The claimant received a copy of the employer Rules and he
was aware that the issues in this instance were grounds for immediate dismissal.
He did not dispute the policies.
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he makes an application for work. One of those obligations is to give
the employer truthful answers to all material questions. Any
falsification of information which may operate to expose the employer
to possible loss, litigation, or damage would be considered material
and therefore may establish culpability. If the claimant made a false
statement while applying for work in order to be hired, benefits may be
denied even if the claimant would have otherwise remained unemployed
and eligible for the receipt of unemployment benefits depending upon
the degree of knowledge, culpability and control.

(4) Insubordination.

Authority is required in the work place to maintain order and
efficiency. An employer has the right to expect that lines of
authority will be maintained; that reasonable orders, given in a civil
manner, will be obeyed; that supervisors will be respected and that
their authority will not be undermined. In determining when
insubordination (resistance to authority) becames disqualifying
conduct, the fact that there was a disregard of the employer's
interests is of major importance. Mere protests or dissatisfaction
without an overt act is not in disregard of the employer's interests.
However, provocative remarks to a superior or wvulgar or profane
language in response to a civil request may be insubordination if it is
conducive to disruption of routine, negation of authority and
impairment of efficiency. Mere incompatibility or emphatic insistence
or discussion by an employee who was acting in good faith is not
disqualifying conduct.

The Administrative Law Judge finds this to be a very close case and a difficult
matter to adjudicate. The just cause elements of knowledge and control are not
at issue as the evidence clearly established the claimant knew the enployer rules
and policies pertaining to all charges and he had control in the conduct in each
instance provided the evidence supports a determination the incidents did in fact
occur as the employer contends. The issue of culpability pertains to both the
issues of dishonesty and insubordination while the Administrative Law Judge must
consider the credibility and culpability of the issue regarding unprofessional
conduct.

As to the matter of the claimant's dishonesty, the Administrative lLaw Judge finds
the claimant did incorrectly characterize the circumstances surrounding the
purchase of the food item but the evidence did not support a determination the
incident in and of itself was sufficiently harmful to the employer and to the
employment relationship to merit a denial of unemployment insurance benefits.
However, the claimant's misrepresentation of the situation to the supervisor
created a question regarding his credibility on other matters.

In consideration of the insubordination issue the Administrative Law Judge again
finds the conditions were not sufficiently adverse to the employer to reach a
level of culpability that would merit a denial of unemployment insurance
benefits. Even if the claimant deliberately disregarded the supervisor's
instruction to call the dispatcher, the evidence did not demonstrate the failure
to call was injurious to the employer. The claimant's testimony he did not need
to have the dispatcher direct him as to how to get back on his route and time was
reasonable. Also, the claimant's response to the second supervisor's questions
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during the inquiry into the bus accident, although out of line, did not establish
a breech of the authority of the supervisor.

The final issue to consider is the charge of unprofessional conduct. Since the
testimony provided by the parties was substantially contradictory, the
Administrative Law Judge must determine the matter on credibility and self
interest. Although the claimant denied he refused to allow the passenger off the
bus or that he compelled the individual to kiss him, the preponderance of the
evidence would support the employer's contention the incident occurred. The
Administrative Law Judge finds the testimony of the passenger samewhat dubious as
to the actual course of events, but there is reason to believe there is some
basis of truth to her statements. Considering her 1limited capacity, her
testimony ocould be confused as to the specifics of the situation but the
testimony of her mother would corroborate that samething inappropriate occurred
whether compelled or not. The employer was rightfully concerned about the
claimant's conduct in this regard and considering the claimant's questionable
credibility regarding other matters in this case, the Administrative Law Judge
finds merit in the employer's evidence. The claimant's testimony regarding the
incident was clearly self interested but there is no reason for the
Administrative Law Judge to believe the passenger's mother or the passenger had
anything to gain by falsely describing the events of the day. The Administrative
Iaw Judge therefore finds the described condition did occur. Again the knowledge
and control elements of just cause are not at issue in this matter. Clearly the
claimant knew such a violation was contrary to the employer policy as well as the
employer's interest and he had control over his conduct. The issue is therefore
culpability. Although a simple kiss may not by itself be harmful, given the
conditions and circaumstances in this case, the act was potentially harmful to the
enployer. Not only was the behavior adverse to the public image of the employer,
the conduct also demonstrated a breech of trust and moral behavior the employer
had a right to expect from employees. Although the direct injury to the employer
may not have been substantial the potential for injury was great as was the
employer's perception of the claimant's unacceptable future behavior. After duly
considering the best available evidence and testimony the Administrative Iaw
Judge determined the employer met the burden of proof necessary to demonstrate
just cause for the termination of the claimant from the employment. It is
therefore concluded the employer discharged the claimant for just cause in
accordance with the Utah Employment Security Act.

DECISION:
The decision of the Department representative is affirmed and benefits are denied
effective December 4, 1994, pursuant to Section 35-4-405(2)(a) of the Utah

Employment Security Act and continuing until the claimant has returned to bona
fide covered employment and earned at least six times his weekly benefit amount.

ﬁ/ 3/
7 . Kump
tive Law Judge
DEP. “OF FMPLOYMENT SECURITY
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TO THE UTAH TRANSIT AUTHORITY :

INCIDENT REPCRT:

hee been trying to convince me to jcin the Union. Everytime he telked to me I
politely told him I would think about it, So there would not be sny hard feelinge
between us. On all these occasione Itold him thst I did not neeJthe Union to

eolve &ny probleme with UTA because they heve alweye worked with me on resolving

my probleme pereonally eince the dey I wes hired. Sc when we met thies wmorning he
agked if I wee going to join the Union egein, and when I finally told him no, he got
uzeet and tcld me I was & SCAB and & THIEF for having the benifite without peying the
Union duee, at that moment he added thet I needed the Union mcre than enybody because
one of hie passsengere hed a eerious accusetion against me and I reeponded by telling
him thet he was e PENDEJOperson, which meene & etupid person, for believing thinge
thet people sey on the bus, and I £dded thst eny eerious cccusations reguarding the
performance of any driver can be settled in & court of law end not thru the Union.

( Throughout pert of thie arguexment I heve & witnese, & driver I only know ee

kr. Floree.)

When I got beck to the gsrege et 9too i, he wes there talking with & group of
drivere telling them how UTA had unfeirly deslt with esowe of the operetor perforpeante,
end et thet moment I seked him to explein to me whet wee hie problem reguerdin: the state
mentes he wenticned esrlier, snd he sgeid he did not went to telk to me ebout it
enymore. I told hir he wee & hiprocret €ad I hed the right to knovw what wee his
reeecne 2cr hcraeeing we for the leet two weeke esbout ecmething thet ie wy own

decieicn,

Thie ie what took plece, to the beet of me knowledge on the morning cf

Auguet 8, 19£9. Alec I know the drivere thet witneee the eecond erguement.

SINCERELY,

cec £ /yﬂjp;omsz
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JOSE L. LOPEZ -3 - Case No. 95-A-0069
S.S.A. No. 568-35-2900 Case No. 95-BR-089

This incident of unprofessional canduct coupled with the claimant's
other policy violations constitute sufficiently culpable behaviar to sustain
a denial of benefits in spite of the claimant's long years with the employer.

/S/ Stephen M. Hadley

/S/ Lawrence Disera

I respectfully dissent from the decision of the majority of the
Board of Review. I agree with the Board of Review majority decision to the
extent that it would deny benefits to a bus driver who kissed a passenger
during the course of his duties as a professional driver for a public
carrier. The evidence in the record is not sufficient, however, to sustain a
finding that the claimant did kiss a passenger.

There were two witnesses who testified that the claimant kissed the
passenger. The first witness was the passenger's mother and the second
witness was the passenger herself.

The mother presented testimony that while she was a passenger in a
car going the opposite direction fram the bus the claimant was driving, she
cbserved her daughter and the claimant kissing on the bus. Her testimony was
stopped. If she observed the kiss in the intersection, then there are
serious safety issues not raised by the employer ar by the mother who
allegedly observed the incident. If the kiss occurred after the bus was
stopped, the mother would have had to observe the kiss through her back
window and through the entire length of the bus. It seems unlikely that the
claimant kissed the passenger while the bus was moving without exciting
concern in the mother for the physical safety of her daughter. It seems
equally unlikely that the mother observed the claimant kiss the daughter
through the length of the bus. Furthermore, the mother testified that she
was not certain whether the kiss was a kiss on the lips or a kiss on the
cheek. If she was unable to ascertain this detail, I am unconvinced that she
was able to testify with certainty whether what she saw was a kiss aor if it
was samething else, i.e., a close conversation or as the claimant testified,
an approach by the passenger to the front of the bus to ask if she could turn
the destination sign.

As far the passenger herself, she was a highly suggestible witness
whose testimony was malleable under any questioning (of which there was very
little). She first testified that she didn't know the claimant well, but
later conceded she did. She first testified that the claimant had held her
against her will on the bus all day long, but later conceded that she had
gone to work during the day. She did not specify how long she was on the bus
against her will or what the claimant had done to keep her against her will
on the hus.
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I would reverse the decision of the Administrative Law Judge on the
basis that the testimony of the employer's witnesses was not reliable. No
finding should have been made that the claimant kissed the passenger. The
other policy violations, while shown to have occurred with the knowledge and
cantrol of the claimant, were not sufficiently culpable in and of themselves
to sustain a denial of benefits in light of the claimant's long years of
employment with the employer.

/S/ Connie Nielsen

Pursuant to §63-46b-13(1) (a) of the Utah Administrative Procedures
Act, you may request reconsideration of this decision within 20 days from the
date this decision is issued. Your request for reconsideration must be in
writing and must state the specific grounds upon which relief is requested.
The request must be filed with the Board of Review at 140 East 300 South,
Salt lake City, Utah, or may be mailed to the Board of Review at P.O. Box
45244, Salt lake City, Utah 84145-0244. A copy of the request for
reconsideration must also be mailed to each party by the person making the
request. If the Board of Review does not issue an order within 20 days after
the filing of the request, the request for reconsideration shall be
considered to be denied pursuant to '§63-46b-13(3)(b) of the Utah
Administrative Procedures Act. The filing of a request for reconsideration
is not a prerequisite for seeking judicial review of this aorder.

You may appeal this decision to the Utah Court of Appeals. Your
appeal must be submitted in writing within 30 days of the date this decision
is issued and mailed. The Court of Appeals is located at Midtown Plaza, 230
South 500 East, Suite 400, Salt Lake City, Utah 84102. To file an appeal
with the Cowrt of Appeals, you must sulmit tp the Clerk of the Court a
Petition for Writ of Review setting farth the reasons for appeal, pursuant to
§63-46b~16 of the Utah Administrative Procedures Act and Rule 14 of the Utah
Rules of Appellate Procedure, followed by a Docketing Statement and a lLegal
Brief as required by Rules 9 and 24-27, Utah Rules of Appellate Procedure.
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